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Presidential  Determination  No.  2008-15  of  March  19,  2008 

Eligibility  of  Kosovo  to  Receive  Defense  Articles  and  Defense 
Services  Under  the  Foreign  Assistance  Act  of  1961,  as 
Amended,  and  the  Arms  Export  Control  Act,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  the  laws 
of  the  United  States,  including  section  503(a)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export  Control 
Act,  as  amended,  I  hereby  find  that  the  furnishing  of  defense  articles  and 
defense  services  to  Kosovo  will  strengthen  the  security  of  the  United  States 
and  promote  world  peace. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con¬ 
gress  and  to  arrange  for  the  publication  of  this  determination  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
WASHINGTON,  March  19,  2008. 


[FR  Doc.  E8-6836 
Filed  3-31-08;  8:45  am] 
Billing  code  4710-10-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

RIN  0563-AC04 

Common  Crop  Insurance  Regulations, 
Mustard  Crop  Insurance  Provisions; 
Correction 

agency:  Federal  Crop  Insureuice 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  Monday,  March  3,  2008 
(73  FR  11318-11323).  The  regulation 
pertains  to  the  insurance  of  Mustard. 
DATES:  Effective  Date:  April  2,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Risk  Management  Specialist, 
Product  Management,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
Department  of  Agriculture,  Beacon 
Facility — Mail  Stop  0812,  P.O.  Box 
419205,  Kansas  City,  MO  64141-6205, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  these  corrections  was  intended  to 
amend  certain  Mustard  Crop  Insurance 
Provisions  to  be  used  in  conjunction 
with  the  Common  Crop  Insurance 
Policy  Basic  Provisions  for  ease  of  use 
and  consistency  of  terms. 

Need  for  Corrections 

'As  published  at73FRll318,  the  final 
regulation  contained  errors  that  may 
prove  to  be  misleading  and  need  to  be 
clarified. 

1 .  The  first  error  is  contained  in  the 
beginning  in  the  Final  Rule  under 
section  1  on  page  11320.  The  definition 
of  “Mustard”  is  incorrect.  The  text 
should  read  as  follows: 


§457.168  Mustard  Crop  Insurance 
Provisions 

***** 

1.  Definitions 
***** 

Mustard.  A  crop  of  the  family 
Cruciferae. 

***** 

2.  The  second  error  in  section  13(d)(4) 
on  page  11323  contains  an  additional 

(i) .  This  second  subsection  (i)  is 
incorrect.  The  text  should  read  (ii). 

3.  The  third  error  in  section  13(d)(4) 
on  page  11323  contains  an  additional 

(ii)  due  to  the  correction  above.  This 
second  subsection  (ii)  is  incorrect.  The 
text  should  read  (iii). 

Signed  in  Washington,  DC,  on  March  27, 
2008. 

James  Callan, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  E8-6728  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  341(M>S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  61 

[Docket  No.  FAA-2002-13744;  Amendment 
No.  61-120] 

RIN  2120-AJ25 

Robinson  R-22/R-44  Special  Training 
and  Experience  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  continues  the 
existing  special  training  and  experience 
requirements  in  Special  Federal 
Aviation  Regulation  (SFAR)  No.  73  and 
extends  the  termination  date  for  SFAR 
73  to  June  30,  2009.  SFAR  No.  73 
requires  special  training  and  experience 
for  pilots  operating  the  Robinson  model 
R-22  or  R-44  helicopters  in  order  to 
maintain  the  safe  operation  of  Robinson 
helicopters.  It  also  requires  special 
training  and  experience  for  certified 
flight  instructors  conducting  student 
instruction  or  flight  reviews  in  R-22  or 
R-44  helicopters. 

DATES:  This  final  rule  is  effective  March 
31,  2008. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Lynch,  Certification  and  General 
Aviation  Operations  Branch,  AFS-810, 
General  Aviation  and  Commercial 
Division,  800  Independence  Ave.,  SW., 
Washington,  DC  20591;  Telephone: 

(202) 267-8212. 

SUPPLEMENTARY  INFORMATION; 

Authority  for  this  Rulemaking 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  I,  section  106,  describes  the 
authority  of  the  FAA  Administrator, 
including  the  authority  to  issue,  rescind, 
and  revise  regulations.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Chapter  447 — Safety 
Regulation.  Under  section  44701,  the 
FAA  is  charged  with  promoting  safe 
flight  of  civil  aircraft  in  air  commerce  by 
prescribing  regulations  necessary  for 
safety.  Under  section  44703,  the  FAA 
issues  an  airman  certificate  to  an 
individual  when  we  find,  after 
investigation,  that  the  individual  is 
qualified  for,  and  physically  able  to 
perform  the  duties  related  to,  the 
position  authorized  by  the  certificate.  In 
this  final  rule,  we  are  continuing  the 
existing  special  training  and  experience 
requirements  in  Special  Federal 
Aviation  Regulation  (SFAR)  No.  73  and 
extending  the  termination  date  for  SFAR 
73  to  June  30,  2009. 

Background 

Part  61  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  part  61) 
details  the  certification  requirements  for 
pilots  and  flight  instructors.  Particular 
requirements  for  pilots  and  flight 
instructors  in  rotorcraft  are  found  in 
Subparts  C  through  G,  and  Appendix  B 
of  part  61.  These  requirements  do  not 
address  any  specific  type  or  model  of 
rotorcraft.  However,  in  1995  the  Federal 
Aviation  Administration  (referred  to  as 
“we”)  determined  that  specific  training 
and  experience  requirements  are 
necessary  for  the  safe  operation  of 
Robinson  R-22  and  R-44  model 
helicopters. 

The  R-22  is  a  2-seat,  reciprocating 
engine  powered  helicopter  that  is 
frequently  used  as  a  low-cost  initial 
student  training  aircraft.  The  R— 44  is  a 
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4-seat  helicopter  with  operating 
characteristics  and  design  features  that 
are  similar  to  the  R-22.  The  R-22  is  the 
smallest  helicopter  in  its  class  and 
incorporates  a  unique  cyclic  control  and 
rotor  system.  Certain  aerodynamic  and 
design  features  of  the  aircraft  cause 
specific  flight  characteristics  that 
require  particular  pilot  awareness  emd 
responsiveness. 

We  found  that  the  R-22  met  14  CFR 
part  27  certification  requirements  and 
issued  a  type  certificate  in  1979.  The 
small  size  and  relatively  low  operating 
costs  of  this  helicopter  made  it  popular 
as  a  training  or  sm^l  utility  aircraft. 
Thus,  a  significant  number  of  the  pilots 
operating  R-22  helicopters  were 
relatively  inexperienced.  Prior  to 
issuance  of  SFAR  No.  73,  the  Robinson 
R-22  experienced  a  higher  number  of 
fatal  accidents  due  to  main  rotor/ 
airframe  contact  than  other  piston- 
powered  helicopters.  Many  of  these 
accidents  were  caused  by  low  rotor 
revolutions  per  minute  (RPM)  or  low 
“G”  conditions  that  resulted  in  mast 
bumping  or  main  rotor-airframe  contact 
accidents.  Aviation  safety  authorities 
attributed  this  to  pilot  error  by 
inexperienced  pilots.  In  our  analysis  of 
accident  data  prior  to  the  first  issuance 
of  SFAR  No.  73,  we  found  that 
apparently  qualified  pilots  may  not  be 
properly  prepared  to  safely  operate  the 
R-22  cmd  R-44  helicopters  in  certain 
flight  conditions. 

A  recent  analysis  of  approximately 
100  R-22  accidents  that  occurred 
between  2005  and  2008  indicated  that 
none  of  them  involved  mast  bumping, 
low  rotor  RPM  (blade  stall)  or  low  “G” 
hazards.  Because  the  training  required 
by  this  SFAR  addressed  these  hazards, 
the  FAA  believes  that  the  training  has 
been  effective.  Therefore,  we  have 
determined  that  additional  pilot 
training,  originally  established  by  SFAR 
No.  73,  as  modified  in  SFAR  No.  73-1, 
continues  to  be  needed  for  the  safe 
operation  of  these  helicopters. 

Previous  Regulatory  Action 

On  March  1, 1995,  the  FAA  published 
SFAR  No.  73  (60  FR  11256).  This  SFAR 
required  certain  experience  and  training 
to  perform  pilot-in-command  (PIC)  and/ 
or  certified  flight  instructor  (CFI)  duties. 
SFAR  No.  73  was  issued  on  an 
emergency  basis,  with  an  expiration 
date  of  December  31, 1997.  On 
November  21,  1997  (62  FR  62486),  the 
FAA  published  an  NPRM  to  extend 
SFAR  No.  73  to  December  31,  2002, 
with  a  minor  amendment.  The  final  rule 
extending  SFAR  No.  73  to  December  31, 
2002  was  published  on  January  7,  1998 
(63  FR  660).  On  November  14,  2002,  the 
FAA  published  em  NPRM  (67  FR  69106) 


proposing  to  extend  SFAR  No.  73  an 
additional  5  years.  On  January  2,  2003, 
the  FAA  again  re-issued  SFAR  No.  73 
(68  FR  39—43)  and  extended  the  rule’s 
expiration  date  to  March  31,  2008. 

Regulatory  Evaluation,  Regulatory 
Flexibility  Determination,  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L.  96-354)  requires 
agencies  to  emalyze  the  economic 
impact  of  regulatory  changes  on  small 
entities.  Third,  the  Trade  Agreements 
Act  (Pub.  L.  96-39)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  Fourtli,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation  with  base  year  of  1995).. 

In  conducting  these  analyses,  FAA 
has  determined  this  rule — (1)  Has 
benefits  which  do  justify  its  costs,  is  not 
a  “significant  regulatory  action”  as 
defined  in  the  Executive  Order  and  is 
not  “significant”  as  defined  in  DOT’S 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities:  (3) 
will  -ngt  create  unnecessary  obstacles  to 
the  foreign  commerce  of  the  United 
States;  and  (4)  does  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments,  or  on  the  private 
sector. 

Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  the 
expected  cost  impact  is  so  minimal  that 
a  proposed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
permits  that  a  statement  to  that  effect 
and  the  basis  for  it  be  included  in  the 
preamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Such  a  determination  has  been  made  for 


this  final  rule.  The  reasoning  for  this 
determination  follows; 

This  final  rule  extends  the 
termination  date  of  this  SFAR  for  15 
months.  The  expected  outcome  will  be 
a  minimal  impact  with  positive  net 
benefits,  emd  a  regulatory  evaluation 
was  not  prepared.  FAA  has,  therefore, 
determined  that  this  final  rule  is  not  a 
“significant  regulatory  action”  as 
defined  in  section  3(f)  of  Executive 
Order  12866,  and  is  not  “significant”  as 
defined  in  DOT’S  Regulatory  Policies 
and  Procedures, 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  “as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.”  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

This  rule  will  extend  SFAR  73, 
initially  published  on  March  1, 1995, 
and  extended  twice  since,  to  June  30, 
2009.  The  SFAR  is  limited  to  experience 
and  training  requirements  to  perform 
pilot-in-command  and  certified  flight 
instructor  duties,  thereby  impacting 
individuals  rather  than  entities. 
Therefore,  as  the  acting  FAA 
Administrator,  I  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  small  entities. 

International  Trade  Impact  Statement 

The  Trade  Agreements  Act  of  1979 
prohibits  Federal  agencies  ft-om 
engaging  in  emy  standards  or  related 
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activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  final  rule  and  has 
determined  that  it  will  have  only  a 
domestic  impact  and  therefore  create  no 
obstacles  to  the  foreign  commerce  of  the 
United  States. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act)  requires 
each  Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  an 
expenditure  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector;  such  a  mandate  is 
deemed  to  be  a  “significant  regulatory 
action.”  The  FAA  currently  uses  an 
inflation-adjusted  value  of  $136.1 
million  in  lieu  of  $100  million.  This 
final  rule  does  not  contain  such  a 
mandate.  The  requirements  of  Title  II  do 
not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  final  rule  does 
not  conflict  with  any  international 
agreement  of  the  United  States. 

Paperwork  Reduction  Act 

The  OMB  control  number  assigned  to 
the  collection  of  information  for  this 
final  rule  is  2120-0021. 


Good  Cause  Justification  for  Adoption 
Without  Prior  Notice 

The  FAA  has  determined  that  the 
continuation  of  this  SFAR  is  in  the 
public  interest.  The  extension  does  not 
impose  a  new  burden,  but  simply 
continues  in  effect  the  safety  critical 
training  and  experience  requirements  of 
the  SFAR.  The  FAA  has  extended  this 
SFAR  on  two  separate  occasions.  In 
those  extensions,  the  comments 
received  consistently  demonstrated  a 
consensus  that  the  training  and 
experience  requirements  are  beneficial 
to  those  operating  Robinson  helicopters. 
The  FAA  intends  to  conduct  rulemaking 
in  which  it  will  propose  to  make  the 
SFAR  permanent.  A  full  opportunity  for 
notice  and  comment  will  be  provided. 
This  extension  is  being  adopted  to  allow 
continuation  of  the  SFAR  until  that 
rulemaking  is  complete.  Accordingly, 
the  FAA  has  determined  that  notice  and 
public  procedure-on  this  action  is 
contrary  to  the  public  interest  because 
the  circumstances  described  herein 
warrant  immediate  action  by  the  FAA  to 
maintain  in  effect  the  safety 
requirements  of  this  SFAR. 

Good  Cause  Justification  for  Immediate 
Adoption 

The  reasons  that  justified  the  original 
issuance  of  SFAR  73  and  the  subsequent 
extensions  of  the  termination  date  of 
SFAR  73  still  exist.  Ordinarily  under  the 
Administrative  Procedure  Act,  a 
substantive  rule  must  be  published  not 
less  than  30  days  before  its  effective 
date  except,  among  other  things,  if  the 
agency  finds  “good  cause”  for  making  it 
effective  sooner.  See  5  U.S.C.  Section 
553(d)(3).  The  FAA  finds  that  the 
continuation  of  SFAR  73  for  an 
additional  15  months  is  necessary  to 
keep  in  effect  safety  critical  training  and 
experience  requirements  that  are 
beneficial  to  those  operating  Robinson 
helicopters  while  the  FAA  completes 
rulemaking  in  which  it  plans  to  make 
the  SFAR  permanent.  For  these  reasons, 
and  because  this  SFAR  does  not  impose 
an  additional  burden  on  any  person,  the 
FAA  finds  good  cause  for  making  this 
amendment,  which  extends  the  duration 
of  SFAR  73,  effective  March  31,  2008.  ' 

Plain  Language 

In  response  to  the  June  1, 1998 
Presidential  Memorandum  regarding  the 
use  of  plain  language,  the  FAA  re¬ 
examined  the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 


suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 

H'ww. plainlanguage.gov. 

Proprietary  or  Confidential  Business 
Information 

Do  not  file  in  the  docket  information 
that  you  consider  to  be  proprietary  or 
confidential  business  information.  Send 
or  deliver  this  information  directly  to 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document.  You  must  mark  the 
information  that  you  consider 
proprietary  or  confidential.  If  you  send 
the  information  on  a  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
and  also  identify  electronically  within 
the  disk  or  CD-ROM  the  specific 
information  that  is  proprietary  or 
confidential. 

Under  §  11.35(b),  when  we  are  aware 
of  proprietary  information  filed  with  a 
comment,  we  do  not  place  it  in  the 
docket.  We  hold  it  in  a  separate  file  to 
which  the  public  does  not  have  access, 
and  place  a  note  in  the  docket  that  we 
have  received  it.  If  we  receive  a  request 
to  examine  or  copy  this  information,  we 
treat  it  as  any  other  request  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  We  process  such  a  request  under 
the  DOT  procedures  found  in  49  CFR 
part  7. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of 
rulemaking  documents  using  the 
Internet  by — (1)  Searching  the  Federal 
eRulemaking  portal  (http:// 
www.reguIations.gov];  (2)  Visiting  the 
FAA’s  Regulations  and  Policies  Web 
page  at  http://www.faa.gov/ 
regulations ^policies/;  or  (3)  Accessing 
the  Government  Printing  Office’s  Web 
page  at  http://www.gopaccess.gov/fr/ 
index.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
document  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 
with  small  entity  requests  for 
information  or  advice  about  compliance 
with  statutes  and  regulations  within  its 
•jurisdiction.  If  you  are  a  small  entity 
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and  you  have  a  question  regarding  this 
document,  you  may  contact  your  local 
FAA  official,  or  the  person  listed  under 
the  FOR  FURTHER  INFORMATION  CONTACT 
heading  at  the  beginning  of  the 
preamble.  You  can  find  out  more  about 
SBREFA  on  the  Internet  at  http:// 
www.faa.gov/regulations _policies/ 
rulemaking/ sbrejact/. 

List  of  Subjects  in  14  CFR  Part  61 

Aircraft,  Aircraft  pilots.  Airmen, 
Airplanes,  Air  safety.  Air  transportation. 
Aviation  safety.  Balloons,  Helicopters, 
Rotorcraft,  Students. 

The  Final  Rule 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  61  of  Title  14  of  the  Code 
of  Federal  Regulations  (14  CFR  part  61) 
as  follows:  ' 

PART  61— CERTIRCATION:  PILOTS, 
FLIGHT  INSTRUCTORS,  AND  GROUND 
INSTRUCTORS 

■  1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44703, 44707,  44709-44711,  45102-45103, 
45301-45302. 

■  2.  Revise  section  3  of  SFAR  NO.  73  to 
read  as  follows: 

SPECIAL  FEDERAL  AVIATION 
REGULATION  NO.  73-ROBINSON  R- 
22/R-^  SPECIAL  TRAINING  AND 
EXPERIENCE  REQUIREMENTS 
***** 

■  3.  Expiration  date.  This  SFAR  number 
73  shall  remain  in  effect  until  June  30, 
2009. 

Issued  in  Washington,  DC  on  March  28, 
2008. 

Robert  A.  Sturgell, 

Acting  Administrator. 

IFR  Doc.  E8-6804  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM07-1 5-000] 

Cross-Subsidization  Restrictions  on 
Affiliate  Transactions 

Issued  March  25,  2008. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  Department  of  Energy. 
ACTION:  Final  Rule:  Notice  Extension  of 
Time. 


summary:  On  February  21,  2008,  the 
Federal  Energy  Regulatory  Commission 
issued  Order  No.  707,  which  amended 
its  regulation  to  codify  restrictions  on 
affiliate  transactions  between  franchised 
public  utilities  that  have  captive 
customers  or  that  own  or  provide 
transmission  service  over  jurisdictional 
transmission  facilities,  and  their  market- 
regulated  power  sales  affiliates  or  non¬ 
utility  affiliates.  The  Commission  is 
extending  the  time  for  any  contracts, 
agreements  or  arrangements  entered  into 
on  or  after  March  31,  2008,  the  effective 
date  of  Order  No.  707,  to  comply  with 
the  requirements  of  Order  No.  707. 
DATES:  The  later  of  July  1,  2008  or  30 
days  after  the  issuance  of  an  order  on 
rehearing  of  Order  No.  707. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Urquhart  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8496, 

Mosby  Perrow  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-6857, 

David  Hunger  (Technical  Information), 
Office  of  Energy  Market  Regulation, 
Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8148, 

Stuart  Fischer  (Technical  Information), 
Office  of  Enforcement,  Federal  Energy 
Regulatory  Commission,  888  First  • 
Street,  NE.,  Washington,  DC  20426, 
(202)  502-8517. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Joseph  T.  Kelliher, 
Chairman;  Suedeen  G.  Kelly,  Marc  Spitzer, 
Philip  D.  Moeller,  and  Jon  Wellinghoff. 

Order  Granting  Extension  of  Time 

(Issued  March  25,  2008). 

1.  On  February  21,  2008,  the 
Commission  issued  Order  No.  707, 
which  amended  its  regulations  to  codify 
restrictions  on  affiliate  transactions 
between  franchised  public  utilities  that 
have  captive  customers  or  that  own  or 
provide  transmission  service  over 
jurisdictional  transmission  facilities, 
and  their  market-regulated  power  sales 
affiliates  or  non-utility  affiliates.*  The 
Commission  stated  that  Order  No.  707 
would  become  effective  30  days  after 
publication  in  the  Federal  Register,  that 
is,  March  31,  2008. ^  On  March  11,  2008, 
the  Edison  Electric  Institute  (EEI)  filed 


'  Cross-Subsidization  Restrictions  on  Affiliate 
Transactions,  Order  No.  707,  73  FR  11,013  (Feb.  29, 
2008),  FERC  Stats.  &  Regs.  131,264  (2008)  (Order 
No.  707). 

2/d.  P85.  I 


a  motion  for  extension  of  the  effective 
date  from  March  31,  2008  to  either  July 
1,  2008  or  30  days  after  the  Commission 
issues  an  order  on  rehearing,  whichever 
is  later.  EEI  states  that  although  affiliate 
restrictions  have  been  applicable  to 
market-based  rate  power  sellers  and 
merging  companies,  the  new  final  rule 
requirements  will  apply  more  broadly 
and  compliance  “will  be  a  significant 
undertaking  for  many  companies.”  It 
also  states  that  the  rule  “raises  some 
important  questions  that  EEI  and  others 
are  likely  to  ask  the  Commission  to 
address  in  requests  for  rehearing 
*  *  *  ”  and  urges  the  Commission  to 
provide  ample  time  for  the  new  rule  to 
be  clarified  before  it  takes  effect.  ^ 

2.  As  an  initial  matter,  the 
Commission  notes  that  Order  No.  707 
stated  that  the  pricing  rules  adopted 
therein  are  prospective  and  will  apply 
to  any  contracts,  agreements  or 
arrangements  entered  into  on  or  after 
the  effective  date  of  the  rule  (March  31, 
2008);  to  the  extent  different  pricing  was 
in  effect  for  any  contract,  agreement  or 
arrangement  entered  into  prior  to  the 
effective  date  of  the  final  rule,  such 
pricing  may  remain  in  effect.^  Thus, 
when  the  Commission  issued  the  final 
rule,  it  should  have  been  clear  to  the 
industry  that,  for  purposes  of  complying 
with  Order  No.  707,  public  utilities 
would  not  have  to  modify  pricing  under 
contracts,  agreements  or  arrangements 
in  effect  before  March  31,  2008. ^  We 
therefore  do  not  believe  that,  for 
purposes  of  this  rule,  there  should  be 
any  compliance  problems  with  respect 
to  pre-existing  contracts,  agreements  or 
arrangements. 

3.  With  respect  to  any  contracts, 
agreements  or  arrangements  entered  into 
on  or  after  the  effective  date  of  the  rule 
(March  31,  2008),  however,  public 
utilities  were  on  notice  when  Order  No. 
707  was  published  in  the  Federal 
Register  that  they  would  have  to  comply 
with  the  pricing  restrictions  of  the  rule. 
If  we  were  to  change  the  effective  date. 


2  EEI  Motion  at  2. 

••Order  No.  707,  FERC  Stats.  &  Regs.  1  31,264  at 
P  85. 

s  Our  "grandfathering"  of  preexisting  contracts, 
agreements  and  arrangements  was  only  for  purposes 
of  compliance  of  this  rule.  To  the  extent  public 
utilities  were  required  to  comply  with  the  same  or 
similar  pricing  restrictions  pursuant  to  a  merger 
order  or  in  conjunction  with  a  market-based  rate 
authorization,  our  action  to  make  Order  No.  707 
compliance  prospective  only  did  not  change  any 
such  obligations  under  other  orders  or  rules.  That 
is,  pricing  restrictions  Imposed  pursuant  to  a 
merger  order,  a  market-b^ed  rate  authorization 
order  or  the  Commission’s  market-based  rate  rules 
are  not  within  the  scope  of  Order  No.  707  and, 
consequently,  the  Order  No.  707  grandfathering 
provision  does  not  relieve  a  public  utility  of  its 
obligations  under  other  orders  and  rules  with 
respect  to  contracts,  agreements  or  arrangements 
entered  into  prior  to  March  31,  2008. 
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as  requested  by  EEI,  public  utilities 
would  have  a  window  of  time  to  enter 
into  new  contracts,  agreements  or 
arrangements  that  would  not  have  to 
comply  with  the  new  pricing 
restrictions.  It  is  therefore  important 
that  we  not  change  the  effective  date  of 
the  rule.  Although  we  will  not  change 
the  effective  date  of  the  rule,  the 
Commission  recognizes  that  many 
companies,  particularly  those  not 
previously  subject  to  the  same  or  similar 
pricing  restrictions  as  a  result  of  a 
merger  order  or  a  market-based  rate 
authorization, "may  need  further  time  to 
ensure  that  they  will  be  in  compliance 
with  the  new  restrictions  and/or  to 
obtain  clarification  from  the 
Commission  upon  rehearing  of  the  final 
rule. 

4.  Accordingly,  upon  consideration  of 
the  concerns  raised  by  EEI,  the 
Commission  will  grant  an  extension  of 
time  until  30  days  after  the  issuance  of 
an  order  on  rehearing  of  Order  No.  707 
or  until  July  1,  2008,  whichever  comes 
later,  for  any  contracts,  agreements  or 
arrangements  entered  into  on  or  after 
March  31,  2008  to  comply  with  the 
requirements  of  Order  No.  707.  This 
means  that  if  utilities  enter  into 
contracts,  agreements  or  arrangements 
on  or  after  March  31,  2008,  and  if  the 
pricing  under  such  contracts, 
agreements  or  arrangements  is  not 
consistent  with  the  pricing  requirements 
as  they  may  be  clarified  or  modified  by 
the  Commission  on  rehearing  of  Order 
No.  707,  these  utilities  will  not  be 
subject  to  enforcement  action  for  non- 
compliance  for  the  period  beginning 
March  31,  2008  until  the  later  of  July  1, 
2008  or  30  days  after  issuance  of  an 
order  on  rehearing  of  Order  No.  707. 
However,  such  contracts,  agreements  or 
arrangements  will  either:  (1)  Need  to 
contain  a  provision  making  them 
automatically  subject  to  compliance 
with  the  pricing  restrictions,  as  they 
may  be  clarified  or  modified  on 
rehearing,  as  of  the  later  of  July  1,  2008 
or  30  days  aftCT  issuance  of  an  order  on 
rehearing;  or  (2)  need  to  be  modified  to  ^ 
make  them  consistent  with  the  pricing 
restrictions  as  of  the  later  of  July  1,  2008 
or  30  days  after  issuance  of  an  order  on 
rehearing. 

The  Commission  Orders 

The  Commission  hereby  grants  an 
extension  of  time  for  compliance  with 
Order  No.  707,  as  discussed  in  the  body 
of  this  order. 

By  the  Commission. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-6617  Filed  3-28-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

30  CFR  Part  756 

[SATS  No.  CR-1-FOR;  Docket  ID  OSM- 
2007-0019] 

Crow  Tribe  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
certification. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  concurring  with  the  Crow 
Tribe’s  certification  that  it  has  abated  or 
reclaimed  all  coal-related  abandoned 
mine  land  (AML)  problems  on  Crow 
lands. 

DATES:  Effective  Date;  April  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Fleischman,  Casper  Field  Office 
Director,  Telephone:  (307)  261-6550, 
Internet  address:  jfIeischTnan@osmre.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Crow  Plan 

II.  Submission  of  the  Proposed  Amendment 

III.  Office  of  Surface  Mining  Reclamation  and 

Enforcement’s  (OSM’s)  Findings 
rv.  Summary  and  Disposition  of  Comments 

V.  OSM’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Crow  Plan 

The  Abandoned  Mine  Land 
Reclamation  Program  was  established 
by  Title  IV  of  the  Siuface  Mining 
Control  arid  Reclamation  Act  (SMCRA, 
or  the  Act){30  U.S.C.  1201  et  seq.)  in 
response  to  concerns  over  extensive 
environmental  damage  caused  by  past 
coal  mining  activities.  The  program  is 
funded  by  a  reclamation  fee  collected  on 
each  ton  of  coal  that  is  produced.  The 
money  collected  is  used  to  finance  the 
reclamation  of  abandoned  coal  mines 
and  for  other  authorized  activities. 
Section  405  of  the  Act  allows  States  and 
Indian  tribes  to  assume  exclusive 
responsibility  for  reclamation  activity 
within  the  State  or  on  Indian  lands  if 
they  develop  and  submit  to  the 
Secretary  of  the  Interior  for  approval,  a 
program  (often  referred  to  as  a  plan)  for 
the  reclamation  of  abandoned  coal 
mines.  On  January  4, 1989,  the  Secretary 
of  the  Interior  approved  the  Crow 
Tribe’s  abandoned  mine  land 
reclamation  plan  (herein  after  the  Crow 
Plan).  You  can  find  general  background 
information  on  the  Crow  Plan,  including 
the  Secretary’s  findings  and  the 
disposition  of  comments,  in  the  January 
4, 1989,  Federal  Register  (54  FR  116). 


You  can  also  find  later  actions 
concerning  the  Crow  Plan  and  plan 
amendments  at  30  CFR  756.20. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  29,  2007,  the 
Crow  Tribe  indicated  to  OSM  that  all 
coal-related  impacts  on  abandoned  mine 
lands  within  the  Crow  Reservation  have 
been  successfully  addressed  under 
SMCRA  (30  U.S.C.  1201  et  seq.) 
(Administrative  Record  No.  OSM-2007- 
0019-0006).  The  Crow  Tribe  sent  the 
request  for  concurrence  with  its 
certification  at  its  own  initiative  with 
the  intent  of  implementing  a  non-coal 
reclamation  program  under  its  current 
Plan.  The  Crow  Tribe  will  most  likely  be 
required  to  revise  its  AMLR  Plan  in  the 
future  to  implement  a  program  under 
section  411  of  SMCRA. 

'  We  announced  receipt  of  the 
proposed  certification  in  the  December 
17,  2007,  Federal  Register  (72  FR 
71291).  In  the  same  document,  we 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  the  certification’s 
adequacy  (Administrative  Record  No. 
OSM-2007-0019-0001).  We  did  not 
hold  a  public  hearing  or  meeting 
because  no  one  requested  one.  We 
received  comments  from  one  industry 
group,  one  State  agency  and  three 
Federal  agencies. 

III.  OSM’s  Findings 

As  discussed  below,  the  Director  of 
OSM,  in  accordance  with  SMCRA  and 
30  CFR  756.1,  884.14  and  884.15,  finds 
that  the  proposed  certification  of 
completion  submitted  by  the  Crow  Tribe 
on  May  29,  2007,  meets  the 
requirements  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  884.14. 
Accordingly,  we  are  approving  the 
certification. 

The  Chairman  of  the  Crow  Nation 
notified  the  Secretary  of  the  Department 
of  the  Interior  that  the  Crow  Tribe 
certifies  to  the  completion  of  all  its  coal 
reclamation  projects.  Section  411(a)  of 
SMCRA  provides  that  the  head  of  an 
Indian  tribe  may  certify  to  the  Secretary 
that  all  of  the  priorities  stated  in  section 
403(a)  of  SMCRA  for  eligible  lands  and 
water  have  been  achieved  and  that  the 
Secretary,  after  notice  in  the  Federal 
Register  and  opportimity  for  public 
comment,  shall  concvu"  with  such 
certification  if  the  Secretary  determines 
that  such  certification  is  correct. 

Since  the  Secretary’s  approval  of  the 
Crow  Plan,  the  Crow  Tribe  has 
conducted  reclamation  to  correct  or 
mitigate  problems  caused  by  past  coal 
mining.  The  Crow  Tribe  has  completed 
this  reclamation  in  the  order  of  priority 
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set  forth  in  section  403(a)  of  SMCRA. 
OSM  acknowledges  the  potential  for 
problems  occurring  in  the  future  which 
relate  to  pre-August  3, 1977,  coal 
mining.  In  accordance  with  30  CFR 
875.13(a)(3),  the  Crow  Tribe  agrees  to 
acknowledge  and  give  top  priority  to 
any  coal-related  problem(s)  that  may  be 
found  or  occur  after  submission  of  the 
certification  of  completion. 

Based  upon  the  Crow  Tribe’s  May  29, 
2007,  certification  and  the  absence  of 
any  known  unreclaimed  AML  coal- 
related  impacts,  the  Director  of  OSM,  on 
behalf  of  the  Secretary,  concurs  with  the 
Crow  Tribe’s  certification  that  all  coal- 
related  abandoned  mine  land  problems 
have  been  abated  or  reclaimed,  and 
finds  that  the  Crow  Tribe  has  satisfied 
the  requirements  of  section  403  of 
SMCRA.  If  a  coal  problem  occurs  or  is 
identified  in  the  future,  the  Crow  Tribe 
must  reclaim  the  coal-related  problem. 
Concurrence  with  the  Crow  Tribe’s 
certification  of  completion  of  coal 
reclamation  means  that  the  Crow  Tribe 
may  now  utilize  funds  provided  under 
Title  IV  of  SMCRA  in  accordance  with 
section  411  and  its  current  plan. 

rV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  conunents  on  the 
certification,  but  did  not  receive  any 
(Administrative  Record  No.  OSM-2007- 
0019-0001). 

Industry  Group  Comments 

On  November  13,  2007,  we  received 
an  e-mail  firom  Westmoreland  • 
Resources.  It  is  not  aware  of  any 
unreclaimed  coal  mine  lands  or  water 
under  Crow  jurisdiction  and  has  no 
objection  to  the  certification  request 
(Administrative  Record  No.  OSM-2007- 
0019-0003). 

State  Agency  Comments 

Under  30  CFR  884.14(a)(2)  and 
884.15(a),  we  requested  conunents  on 
the  certification  from  various  State  and 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Crow  Plan 
(Administrative  Record  No.  OSM-2007- 
0019-0009). 

On  November  9,  2007,  we  received  a 
letter  fi-om  the  Montana  Historical 
Society  stating  that  it  has  no 
information  regarding  the  Crow  Tribe’s 
continuing  reclamation  responsibilities 
(Administrative  Record  No.  OSM-2007- 
0019-0002). 

Federal  Agency  Comments 

On  November  21,  2007,  we  received 
a  letter  from  the  Bureau  of  Indian 
Affairs  stating  that  it  is  unfamiliar  with 
the  total  Crow  Reservation  and  is 


turning  to  the  Superintendent  of  the 
Crow  Agency  for  assistance  in  notifying 
OSM  of  any  coal  mining  impacts  that 
have  not  been  reclaimed 
(Administrative  Record  No.  OSM-2007- 
0019-0005). 

On  November  29,  2007,  we  received 
a  letter  from  the  U.S.  Geological  Survey 
stating  that  it  has  no  conunents  on  the 
Crow  Tribe’s  requested  certification  of 
completion  (Administrative  Record  No. 
OSM-2007-0019-0004). 

On  January  10,  2008,  we  received  a 
letter  fi'om  the  Office  of  Indian  Energy 
and  Economic  Development  stating  that 
it  is  not  aware  of  any  unreclaimed  lands 
or  water  resources  affected  by  coal 
mining  prior  to  August  3, 1977,  on  the 
Crow  Reservation  (Administrative 
Record  No.  OSM-2007-0019-0010). 

The  comments  listed  above  do  not 
raise  any  concern  or  objection  to  the 
Crow  Tribe’s  requested  certification  of 
completion.  These  comments  do  not 
require  further  respo.use. 

V.  OSM’s  Decision 

Based  on  the  above  findings,  we 
approve  the  Crow  Tribe’s  May  29,  2007, 
certification  of  completion. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  756.20,  which  codifies  decisions 
concerning  the  Crow  Plan.  We  find  that 
good  cause  exists  imder  5  U.S.C. 
553(d)(3)  to  make  this  final  rule 
effective  inunediately.  Section  405(d)  of 
SMCRA  requires  that  the  Tribe  have  a 
program  that  is  in  compliance  with  the 
procedures,  guidelines,  and 
requirements  established  under  the  Act. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  Tribal 
and  Federal  standards. 

VI.  Procedural  Determinations 
Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  It  merely  confirms  a 
factual  determination  made  by  the  Crow 
tribe. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  stcmdards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 


standards  are  not  applicable  to  the 
actual  language  of  Tribal  AMLR  plans 
emd  revisions  thereof  because  each  plan 
is  drafted  and  promulgated  by  a  specific 
Tribe,  not  by  OSM.  Decisions  on 
proposed  Tribal  AMLR  plans  and 
revisions  thereof  submitted  by  a  Tribe 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Part  884. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  identified  potential 
effects  on  a  federally  recognized  Indian 
tribe  (the  Crow  Tribe)  that  will  result 
from  this  rule  which  is  based  on  an 
amendment  submitted  by  the  Crow 
Tribe.  This  rule  will  enable  the  Crow 
Tribe  to  use  AMLR  grant  monies  to 
implement  a  non-coal  program  under  its 
ciurrent  Plan.  We  have  been  in 
consultation  with  the  Crow  Tribe  and 
have  fully  considered  tribal  views  while 
developing  this  final  rule. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Enei^  Effects 
is  not  required. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribal  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.)  by  the 
Manned  of  the  Depeulment  of  the  Interior 
(516  DM  6,  appendix  8,  paragraph 
8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 
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Regulatoty  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  applies 
only  to  the  Crow  tribe,  and  it  simply 
confirms  a  factual  determination  made 
by  the  tribe. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State, 
Tribal  or  local  government  agencies,  or 
geographic  regions. 

c.  Does  not  nave  significaiit  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 


the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  rule  merely  confirms  a 
factual  determination  made  by  the  Crow 
tribe. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  rule  merely  confirms  a 
factual  determination  made  by  the  Crow 
tribe. 

List  of  Subjects  in  30  CFR  Part  756 

Abandoned  mine  reclamation 
programs,  Indian  lands.  Surface  mining, 
Underground  mining. 

Dated;  March  18,  2008. 

Billie  E.  Clark  Jr, 

Acting  Regional  Director,  Western  Region. 

■  For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VII, 


Subchapter  E  (Tribes)  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

■  1.  The  authority  citation  for  part  756 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  Pub. 
L.  100-71. 

■  2.  Section  756.20  is  amended  by 
adding  paragraph  (a)  and  adding  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§  756.20  Approval  of  amendments  to  the 
Crow  Tribe’s  abandoned  mine  land 
reclamation  plan. 

*  *  *  *  *  It 

(a)  The  Director  concurs  with  the 
Crow  Tribe’s  May  29,  2007,  certification 
of  completion  of  coal  reclamation 
effective  April  1,  2008: 


Original  amendment  submission  date 

Date  of  final  publication 

Citation/description 

May'29,  2007  . 

April  1,  2008  . 

756.20  Certification  of  Completion. 

(b)  [Reserved] 

[FR  Doc.  E8-6692  Filed  3-31-08;  8:45  am) 
BILUNG  CODE  4310-0S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[USCG-2008-0111] 

Drawbridge  Operation  Regulations; 
Piscataqua  River,  Portsmouth,  NH,  and 
Kittery,  ME 

agency:  Coast  Guard.  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  the  Memorial  (US  1) 
Bridge  across  the  Piscataqua  River  at 
mile  3.5,  between  Portsmouth,  New 
Hampshire  and  Kittery,  Maine.  Under 
this  temporary  deviation,  the  bridge 
may  remain  in  the  closed  position.  This 
deviation  is  necessary  to  facilitate 
scheduled  bridge  maintenance. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  April  21,  2008  through  7  a.m. 
on  April  26,  2008. 


ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
0111  and  are  available  online  at 
http://www.regulations.gov.  They  are 
also  available  for  inspection  or  copying 
at  two  locations:  The  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Groimd  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  and  the  First 
Coast  Guard  District,  Bridge  Branch 
Office,  408  Atlemtic  Avenue,  Boston, 
Massachusetts  02110,  between  7  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
.number  is  (617)  223-8364. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
McDonald,  Project  Officer,  First  Coast 
Guard  District,  at  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The 
Memorial  (US  1)  Bridge,  across  the 
Piscataqua  River  at  mile  3.5,  between 
Portsmouth,  New  Hampshire  and 
Kittery,  Maine,  has  a  vertical  clearance 
in  the  closed  position  of  11  feet  at  mean 
high  water  and  19  feet  at  mean  low 
water.  The  existing  drawbridge 
operation  regulations  are  listed  at  33 
CFR  117.531. 

The  owner  of  the  bridge.  New 
Hampshire  Department  of 


Transportation,  requested  a  temporary 
deviation  to  facilitate  scheduled  bridge 
maintenance,  coimterweight  rope 
replacement. 

Under  this  temporary  deviation,  in 
effect  fi’om  7  a.m.  on  April  21,  2008 
through  7  a.m.  on  April  26,  2008,  the 
Memorial  (US  1)  Bridge  may  remain  in 
the  closed  position.  Vessels  that  can 
pass  under  the  bridge  without  a  bridge 
opening  may  do  so  at  all  times. 

In  accordance  with  33  CFR  117.35(e), 
the  bridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  firom  the  operating  regulations 
is  authorized  under  33  CFR  117.35. 

Should  the  bridge  maintenance 
authorized  by  this  temporary  deviation 
be  completed  before  the  end  of  the 
effective  period  published  in  this  notice, 
the  Coast  Guard  will  rescind  the 
remainder  of  this  temporary  deviation, 
and  the  bridge  shall  be  returned  to  its 
normal  operating  schedule.  Notice  of 
the  above  action  shall  be  provided  to  the 
public  in  the  Local  Notice  to  Mariners 
and  the  Federal  Register,  where 
practicable. 

Dated:  March  20,  2008. 

Gary  Kassof, 

Bridge  Program  Manager.  First  Coast  Guard 
District. 

[FR  Doc.  E8-6616  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4910-1S-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  117 

[Docket  No.  USCG-2008-0108] 

RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Quinnipiac  River,  New  Haven,  CT 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  has 
temporarily  changed  the  drawbridge 
operation  regulations  that  govern  the 
Ferry  Street  Bridge,  mile  0.7,  across  the 
Quinnipiac  River  at  New  "Haven, 
Connecticut.  The  Coast  Guard  published 
a  temporary  final  rule  on  September  27, 
2007,  which  allowed  single  leaf  bridge 
openings  through  April  30,  2008,  to 
facilitate  bridge  repairs.  The  Coast 
Guard  was  notified  by  the  bridge  owner 
that  an  eight  day  complete  bridge 
closure  would  be  necessary  in  order  to 
complete  the  bridge  repairs.  As  a  result, 
a  second  temporary  final  rule  is  now 
necessary  to  allow  the  Ferry  Street 
Bridge  to  remain  completely  closed  for 
eight  days  in  order  to  facilitate 
rehabilitation  construction  at  the  bridge. 
OATES:  This  rule  is  effective  from  April 
21,  2008  through  April  28,  2008. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
0108  and  are  available  online  at 
www.reguIations.gov.  They  are  also 
available  for  inspection  or  copying  at 
two  locations:  the  Docket  Management 
Facility  {M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
and  the  First  Coast  Guard  District, 

Bridge  Branch,  One  South  Street,  New 
York,  NY  10004,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Leung-Yee,  Project  Officer,  First 
Coast  Guard  District,  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation. 

Under  5  U.S.C.  553(b)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM.  It  would  be 
impracticable,  unnecessary,  and 
contrary  to  public  interest  to  publish  an 


NPRM  because  the  eight  day  bridge 
closure  authorized  by  this  rule  is 
necessary  in  order  to  complete  the 
bridge  repairs  necessary  to  insure  the 
safe  continued  and  reliable  operation  of 
this  bridge. 

Under  5  U.S.C.  553(d)(3)  the  Coast 
Guard  also  finds  that  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Any  delay  in  making  this  rule 
effective  would  not  be  in  the  best 
interest  of  public  safety  and  the  marine 
interests  that  use  the  Quinnipiac  River 
because  failure  to  complete  the 
necessary  rehabilitation  repairs  would 
result  in  the  bridge  not  being  able  to 
open  for  vessel  traffic. 

The  Coast  Guard  contacted  the 
waterway  users  and  facilities  that 
normally  transit  this  bridge  and  no 
objections  were  received  to  the 
scheduled  eight  day  bridge  closure. 

Background  and  Purpose 

The  Ferry  Street  Bridge,  across  the 
Quinnipiac  River,  mile  0.7,  at  New 
Haven,  Connecticut,  has  a  vertical 
clearance  in  the  closed  position  of  25 
feet  at  mean  high  water  and  31  feet  at 
mean  low  water.  The  existing 
regulations  are  listed  at  33  CFR  117.213. 

In  early  2007,  the  Connecticut 
Department  of  Transportation  requested 
a  temporary  deviation  to  facilitate 
scheduled  structural  repairs  and  bridge 
painting  at  the  Ferry  Street  Bridge  at 
New  Haven,  Connecticut.  In  order  to 
perform  the  structural  repairs,  one 
bascule  bridge  span  had  to  remain  in  the 
closed  position  while  the  other  span 
could  remain  in  the  full  open  position 
at  all  times  for  the  passage  of  vessel 
traffic. 

As  a  result  of  the  above  request,  the 
Coast  Guard  published  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  in  the  Federal  Register  (72 
FR  18884),  on  April  16,  2007,  in  effect 
from  April  16,  2007  through  September 
27,  2007. 

On  June  22,  2007,  the  Coast  Guard 
was  notified  that  the  scheduled  repairs 
authorized  under  the  temporary 
deviation  listed  above  would  not  be 
completed  by  the  end  of  the  effective 
period  scheduled  to  end  on  September 
27,  2007,  and  that  work  would  continue 
through  April  30,  2008. 

As  a  result,  the  Coast  Guard  published 
a  temporary  final  rule  on  September  27, 
2007  (72  FR  54835),  authorizing  single 
leaf  bridge  openings  from  September  28, 
2007  through  April  30,  2008. 

On  FebrucU’y  13,  2008,  the  Coast 
Guard  received  notification  from  the 
bridge  owner  that  an  eight  day  bridge 
closure,  from  April  21,  2008  through 
April  28,  2008,  would  be  necessary  to 


complete  the  final  phase  of  bridge 
repairs. 

As  a  result  of  the  above  request,  the 
Coast  Guard  is  now  publishing  this 
second  temporary  final  rule  to  allow  the 
Ferry  Street  Bridge  to  remain  in  the 
fully  closed  position  (both  moveable 
spans)  to  complete  the  bridge 
rehabilitation  repairs  on  April  28,  2008. 

This  temporary  final  rule  will  replace 
the  temporary  final  rule  published  on 
September  27,  2007  and  allow  the  Ferry 
Street  Bridge  to  return  to  full  operation 
on  April  29,  2008. 

Regulatory  Evaluation 

This  rule  is  not  a  “significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order. 

This  conclusion  is  based  on  the  fact 
that  the  bridge  closure  will  be  of  short 
duration  and  is  necessary  in  order  to 
restore  the  bridge  to  full  operation.- 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601—612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  the  bridge  closure  is  of  short 
duration  and  is  necessary  to  restore  the 
bridge  to  full  operation. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  efi’ects  on  them 
and  participate  in  the  rulemaking 
process. 

No  small  entities  requested  Coast 
Guard  assistance  and  none  was  given. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008/Rules  and  Regulations  17251 


and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
'State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  yeair. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 


to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 


2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation  considering  that  it 
relates  to  the  promulgation  of  operating 
regulations  or  procedures  for 
drawbridges.  Under  figure  2-1, 
paragraph  (32)(e),  of  the  instruction,  an 
“Environmental  Analysis  Check  List” 
and  a  “Categorical  Exclusion 
Determination”  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

■  For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g): 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.  From  April  21,  2008  through  April 
28,  2008,  §  117.213  is  amended  by 
suspending  paragraph  (a)  and  adding  a 
temporary  paragraph  (g)  to  read  as 
follows: 

§  1 1 7.21 3  New  Haven  Harbor,  Quinnipiac 
and  Mill  Rivers. 

*****  * 

(g)  The  draws  shall  open  on  signal; 
except  as  follows: 

(1)  From  7:30  a.m.  to  8:30  a.m..  noon 
to  12:15  p.m.,  12:45  p.m.  to  1  p.m.,  and 
4:45  p.m.  to  5:45  p.m.,  the  draws  need 
not  be  opened. 

(2)  The  draw  of  the  Ferry  Street 
Bridge,  mile  0.7,  Quinnipiac  River,  at 
New  Haven,  may  remain  in  the  closed 
position  from  April  21,  2008  through 
April  28,  2008. 

(3)  From  11  p.m.  to  7  a.m.,  the  draw 
of  the  Grand  Avenue  Bridge,  Quiimipiac 
River,  shall  open  on  signal  if  at  least  one 
hour  notice  is  given  to  the  tender  at  the 
Ferry  Street  Bridge.  In  the  event  that  the 
tender  is  at  the  Chapel  Street  Bridge,  a 
delay  of  up  to  an  additional  hour  may 
be  expected. 

(4)  From  9  p.m.  to  5  a.m.,  the  draw  of 
the  Chapel  Street  Bridge,  Mill  River, 
shall  open  on  signal  if  at  least  one  hour 
notice  is  given  to  the  tender  at  Ferry 
Street  Bridge.  In  the  event  the  tender  is 
at  the  Grand  Avenue  Bridge,  a  delay  of 
up  to  an  additional  hour  may  be 
expected. 
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Dated:  March  19,  2008. 

Timothy  V.  Skuby, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  E8-6631  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

tEPA-HQ-OAR-2005-0155;  FRL-8547-4] 
RIN  206O^AO52 

National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  amendments  to  the  national 
perchloroethylene  air  emission 
standards  for  dry  cleaning  facilities 
promulgated  on  July  27,  2006,  under  the 
authority  of  section  112  of  the  Clean  Air 
Act.  This  action  amends  rule  language 
to  correct  applicability  cross  references 
that  were  not  correctly  amended 
between  the  most  recent  proposed  and 
final  rule  revisions,  and  to  clarify  that 
condenser  performance  monitoring  may 
be  done  by  either  of  two  prescribed 
methods  (pressure  or  temperature), 
regardless  of  whether  an  installed 
pressure  gauge  is  present.  Without  these 
amendments,  new  area  sources  could 
erroneously  be  required  to  perform 
monitoring  that  was  proposed  for  only 
major  sources,  and  installed  condenser 
performance  gauge  readings  could  be 
required  of  sources  when  a  prescribed 
temperature  method  is  just  as  valid  for 
compliance  purposes. 

DATES:  This  rule  is  effective  on  July  15, 
2008  without  further  notice,  unless  EPA 
receives  adverse  comment  by  May  16, 
2008.  If  EPA  receives  adverse  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  some  or  all  of  the 
amendments  in  this  rule  will  not  take 
effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2005-0155  by  one  of  the  following 
methods: 

1.  www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  E-mail:  a-and-r-docket@epa.gov 
and  johnson.warren@epa.gov. 

3.  Facsimile:  (202)  566-9744  and 
(919) 541-3470. 


4.  Mail:  U.S.  Postal  Service,  send 
comments  to:  Air  and  Radiation  Docket, 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 
Please  include  a  total  of  two  copies. 

5.  Hand  Delivery:  Deliver  in  person, 
or  by  courier  deliveries  to:  EPA  Docket 
Center,  Public  Reading  Room,  EPA 
West,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC  20460.  Such 
deliveries  are  only  accepted  during  the 
Docket’s  normal  hours  of  operation,  and 
special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

V^e  request  that  a  separate  copy  also 
be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2005- 
0155.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
WWW'. regulations. gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  e-mail.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  wwv,’. regulations. gov,  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses.  For  additional  instructions 
on  submitting  comments,  go  to  Unit  III 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 


copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  copy  at 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Four  Area 
Source  Categories  Docket,  EPA/DC,  EPA 
West,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Warren  Johnson,  Sector  Policies  and 
Programs  Division,  Office  of  Air  Quality 
Planning  and  Standards  (E143-03), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-5124, 
electronic  mail  address 
Johnson.warren@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Why  is  EPA  using  a  direct  final  rule? 

II.  Does  this  action  apply  to  me? 

III.  What  should  I  consider  as  I  prepare  my 

comments  to  EPA? 

rv.  Where  can  I  get  a  copy  of  this  document? 

V.  Why  are  we  amending  the  rule? 

VI.  What  amendments  are  we  making  to  the 

rule? 

VII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

K.  Congressional  Review  Act 

I.  Why  is  EPA  using  a  direct  final  rule? 

EPA  is  publishing  the  rule  without  a 
prior  proposed  rule  because  we  view 
this  as  a  noncontroversial  action  and 
anticipate  no  adverse  comment.  As 
explained  below,  this  action  amends 
rule  language  to  clarify  that  colorimetric 
monitoring  requirements  were  not 
intended  for  new  dry  cleaning  machines 
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installed  at  area  sources  after  December 
21,  2005,  and  to  clarify  that  condenser 
performance  monitoring  may  be  done  by 
either  of  the  prescribed  methods 
{pressure  or  temperature),  regardless  of 
whether  or  not  an  installed  pressure 
gauge  is  present. 

Without  these  amendments,  the  rule 
can  be  interpreted  as  requiring: 

(1)  New  djy  cleaning  machines 
installed  at  area  sources  after  December 
21,  2005,  to  perform  colorimetric 
monitoring;  and, 

(2)  Sources  with  installed  condenser 
performance  gauges  to  take  readings, 
when  a  prescribed  temperature  method 
is  just  as  valid  for  compliance  purposes. 

Either  of  these  interpretations  is 
problematic  since  neither  was  reflected 


in  the  proposed  rule  (70  FR  75884),  nor 
did  our  notice  of  final  rulemaking 
explain  why  or  how  the  regulatory  text 
changed  from  proposal  to  final 
promulgation  to  include  such 
requirements. 

However,  in  the  “Proposed  Rules” 
section  of  today’s  Federal  Register,  we 
eure  publishing  a  separate  document  that 
will  serve  as  the  proposed  rule  to  amend 
the  National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities  (40  CFR  part  63,  subpart  M)  if 
adverse  comments  are  received  on  this 
direct  final  rule.  If  we  receive  adverse 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  some  or  all  of 
the  amendments  in  this  rule  will  not 


take  effect,  and  we  will  address  all 
public  comments  received  on  the 
proposed  rule  in  a  subsequent  final  rule. 
We  will  not  institute  a  second  comment 
period  on  the  proposed  rule.  Any 
parties  interested  in  commenting  on  the 
proposed  rule  must  do  so  at  this  time. 
For  further  information  about 
commenting  on  the  rule,  see  the 
ADDRESSES  section  of  this  document. 

II.  Does  this  action  apply  to  me? 

The  categories  and  entities  potentially 
regulated  by  this  direct  final  rule  are 
industrial  and  commercial 
perchloroethylene  (PCE)  dry  cleaners. 
The  direct  final  rule  affects  the 
following  categories  of  sources; 


1 

Category 

NAICS’  code 

Examples  of  potentially 
regulated  entities 

Coin-operated  Laundries  and  Dry  Cleaners . 

812310 

Dry-to-dry  machines. 
Transfer  machines. 

Dry  Cleaning  and  Laundry  Services  (except  coin-operated)  . 

812320 

Dry-to-dry  machines. 

Transfer  machines. 

Industrial  Launderers . 

812332 

Dry-to-dry  machines. 
Transfer  machines. 

1  North  American  Industry  Classification  System. 


III.  What  should  I  consider  as  I  prepare 
my  comments  to  EPA? 

Do  not  submit  information  containing 
CBI  to  EPA  through 

www.reguIations.gov  or  e-mail.  Send  or 
deliver  information  identified  as  CBI 
only  to  the  following  address:  Roberto 
Morales,  OAQPS  Document  Control 
Officer  (C404-02),  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  Attention: 
Docket  ID  No.  EPA-HQ-OAR-2005- 
0155.  Clearly  mark  the  part  or  all  of  the 
information  that  you  claim  to  be  CBI. 
For  CBI  information  in  a  disk  or  CD- 
ROM  that  you  mail  to  EPA,  m^k  the 
outside  of  the  disk  or  CD-ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  CD-ROM  the  specific 
information  that  is  claimed  as  CBI.  In 
addition  to  one  complete  version  of  the 
comment  that  includes  information 
claimed  as  CBI,  a  copy  of  the  comment 
that  does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

rv.  Where  can  I  get  a  copy  of  this 
dociunent? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this  final 
action  will  also  be  available  on  the 
Worldwide  Web  (WWW)  through  the 


Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  this  final 
action  will  be  posted  on  the  TTN’s 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at  the 
following  address:  http://www.epa.gov/ 
ttn/oarpg/.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 

V.  Why  are  we  amending  the  rule? 

On  September  22, 1993,  EPA 
promulgated  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities  (58 
FR  49376).  These  standards  are  codified 
at  40  CFR  part  63,  subpart  M.  On 
December  21,  2005,  EPA  proposed 
revisions  to  the  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities  (70 
FR  75884)  which  included  proposed 
provisions  in  40  CFR  63.322(o)(2)  that 
would  have  required  owners  or 
operators  of  a  dry  cleaning  system  at 
any  major  source  to  route  the  air- 
perchloroethylene  gas-vapor  stream 
contained  within  each  dry  cleaning 
machine  through  a  refrigerated 
condenser  and  a  carbon  adsorber  or 
equivalent  control  device  immediately 
before  or  as  the  door  of  the  dry  cleaning 
machine  is  opened.  Proposed 
§  63.322(o){3)  would  have  required 
owners  and  operators  of  dry  cleaning 
systems  installed  after  December  21, 
2005,  at  area  sources  to  meet  similar 


requirements.  In  proposed  §  63.323(b) 
and  (c),  the  requirement  to  use  a 
colorimetric  detector  tube  or 
perchloroethylene  gas  analyzer  would 
have  applied  to  carbon  adsorbers  used 
to  comply  with  proposed  §  63.323(o){2) 
(i.e.,  at  major  sources),  but  not  to  those 
used  to  comply  with  proposed 
§63.322{o)(3)  (i.e.,  at  dry  cleaning 
systems  installed  at  area  sources  after 
December  21,  2005).  In  addition, 
proposed  §  63.324(d)(6)  would  have 
imposed  reporting  and  recordkeeping 
requirements  for  monitoring  results 
where  carbon  adsorbers  are  used  to  meet 
proposed  §  63.322(o)(2),  but  not  to  meet 
proposed  §63.322{o)(3). 

In  addition,  proposed  §  63.322(o){4) 
would  have  prohibited  any  emissions  of 
perchloroethylene  during  the  transfer  of 
articles  between  the  washer  and  the 
dryer(s)  or  reclaimer(s)  of  any  dry 
cleaning  system,  including  at  systems 
that  are  eligible  for  the  limited 
exemptions  from  other  requirements 
under  proposed  revised  §  63.320(d)  and 
(e). 

On  July  27,  2006,  EPA  promulgated 
final  revisions  to  the  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities  (71 
FR  42724)  and,  in  response  to 
comments,  removed  Ae  proposed 
provisions  in  §  63.322(o)(2)  for  owners 
or  operators  of  a  dry  cleaning  system  at 
any  major  source.  The  provisions  in 
proposed  §63.322(o)(3)  for  area  source 
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systems  installed  after  December  21, 
2005,  were  then  moved  into 
§  63.322(o)(2)  as  we  renumbered  the 
section  paragraphs.  However,  we  failed 
to  properly  amend  the  cross  references 
in  §§  63.323(b)  and  (c)  and  63.324(d)(6) 
to  §63.322(o)(2),  and  thus  inadvertently 
caused  the  colorimetric  monitoring 
provisions  and  the  recordkeeping  and 
reporting  provisions  proposed  for  major 
sources  to  appear  to  apply  to  new 
systems  installed  after  December  21, 
2005,  at  area  sources.  Moreover,  the 
proposed  prohibition  on 
perchloroethylene  emissions  during 
transfer  moved  from  proposed 
§63.322(o)(4)  to  final  §63. 322(o)(3),  and 
this  renumbering  of  the  paragraphs  in 
§  63.322(o)  was  not  tracked  in  the  cross 
references  in  the  final  rule’s 
applicability  and  exemption  §  63.320(d) 
and  (e).  Hence,  this  direct  final  action 
makes  appropriate  amendments  to  the 
cross  references  in  applicability 
§  63.320(d)  and  (e),  and  rempves  the 
cross  references  in  §§  63.323(b)  and  (c) 
and  63.324(d)(6)  to  §63.322(o){2). 

Without  cross  reference  corrections  to 
the  final  rule,  the  rule  cannot  be 
implemented  properly.  For  example,  as 
a  result  of  improper  applicability  cross 
referencing,  colorimetric  monitoring 
requirements  would  appear  to  be 
required  of  dry  cleaning  systems 
installed  at  area  sources  after  December 
21,  2005.  This  was  not  our  intent  and 
was  not  contained  in  the  proposed  rule. 
Neither  is  it  supported  by  our  impacts 
analysis  or  by  public  comments 
received  on  the  proposal,  nor  is  it 
explained  or  justified  in  the  preamble  or 
response  to  comments  document 
supporting  the  final  rule.  Moreover, 
without  these  corrections,  sources 
eligible  for  the  limited  exemptions 
under  §  63.320(d)  and  (e)  would  appear 
to  be  also  exempt  from  the  universal 
prohibition  proposed  and  promulgated 
regarding  perchloroethylene  emissions 
during  transfers,  even  though  this 
inadvertent  change  from  the  proposal 
was  also  not  supported  by  any 
'explanation  in  our  final  rulemaking. 

In  addition,  while  we  did  not  propose 
changes  to  the  test  methods  and 
monitoring  requirements  of  §  63.323(a) 
in  the  December  21,  2005,  proposal,  we 
nonetheless  amended  this  section  in 
response  to  comments.  In  doing  so,  we 
stated  in  the  preamble  to  the  final  rule 
that  installed  pressure  gauge  monitoring 
was  a  preferred  method  for  monitoring 
condenser  performance,  and  amended 
§  63.323(a)  to  include  these  monitoring 
provisions.  As  written,  however, 

§  63.323(a)  now  states  that  only  systems 
that  are  not  equipped  with  refrigeration 
system  pressure  gauges  may  exercise  the 
option  of  monitoring  temperature. 


which  has  created  a  problem  for 
operators  whose  installed  pressure 
gauges  are  not  operating  properly.  While 
we  still  believe  that  installed  pressure 
gauges  are  a  preferred  monitoring 
method  for  most  cases,  we  also 
recognize  that  either  rhethod  is 
acceptable  to  demonstrate  condenser 
compliance,  regardless  of  whether  or 
not  a  particular  system  is  equipped  with 
refrigeration  system  pressure  gauges. 
This  direct  final  action  makes 
appropriate  amendments  to  §§  63.323(a) 
and  63.324(d)  in  order  to  allow  owners 
or  operators  to  monitor  either  pressure 
or  temperature  to  demonstrate 
refrigerated  condenser  compliance, 
regardless  of  whether  or  not  their 
system  is  equipped  with  refrigeration 
system  pressure  gauges. 

Without  amendments  to  the 
refrigerated  condenser  monitoring 
provisions,  the  final  rule  implies  that 
systems  equipped  with  refrigeration 
system  pressure  gauges  would  not  have 
the  option  to  monitor  temperature.  This 
was  not  our  intent. 

Finally,  in  §63.322(o)(5)(i)  of  the  final 
rule  we  promulgated  a  December  21, 
2020,  phase-out  date  for  all  PCE 
emissions  from  dry  cleaning  systems 
located  in  a  building  with  a  residence. 
This  phase-out  was  intended  to  apply 
universally,  without  being  subject  to  the 
limited  exemptions  provided  by 
§  63.320(d),  which  grants  limited  relief 
for  existing  dry-to-dr>'  machines  and 
ancillary  equipment  at  facilities  with 
total  annual  PCE  use  of  less  than  530 
liters  (140  gallons).  However,  in 
promulgating  amendments  to 
§  63.320(d)  in  the  final  rule,  we 
inadvertently  cross-referenced  the  • 
promulgated  immediate  prohibition  of. 
PCE  emissions  from  new  dry  cleaning 
systems  installed  after  December  21, 
2005,  in  buildings  with  a  residence, 
even  though  such  new  systems  are  not 
addressed  by  §  63.320(d).  We  are 
correcting  this  cross-referencing  error, 
as  necessary  to  avoid  appearing  to 
subject  existing  §  63.320(d)-eligible 
sources  located  in  buildings  with  a 
residence  to  an  immediate  prohibition 
of  PCE  emissions,  and  to  apply  the  same 
December  21,  2020  phase-out  date  that 
applies  to  all  other  existing  co- 
residential  sources. 

VI.  What  amendments  are  we  making 
to  the  rule? 

As  currently  written,  40  CFR 
63.323(b)  and  (c)  require  owners  or 
operators  of  dry  cleaning  machines 
using  carbon  adsorbers  to  comply  with 
§§  63.322(a)(2),  63.322(b)(3)  and 
63.322(o)(2)  to  conduct  colorimetric 
monitoring.  Prior  to  the  July  27,  2006, 
revisions,  these  requirements  only 


applied,  under  §  63.322(b)(3),  to  new 
dry  cleaning  machines  at  a  major 
sources  installed  after  December  9, 

1991,  equipped  with  a  closed-loop 
system  with  a  refrigerated  condenser 
and  a  carbon  adsorber,  and,  under 
§  63.322(a)(2),  to  existing  dry  cleaning 
machines  with  a  carbon  adsorber 
installed  as  an  alternative  to  a 
refrigerated  condenser  prior  to 
September  22, 1993.  Following  the  July 
27,  2006  revisions,  though,  due  to  our 
inadvertent  errors  in  tracking  cross- 
references  as  changes  in  the  rule  were 
made  from  the  proposed  rule  to  the  final 
rule  revisions,  it  could  be  interpreted 
that  these  requirements  now  apply  to  all 
new  dry  cleaning  systems  installed  after 
December  21,  2005,  at  area  sources, 
which  was  neither  proposed  nor  the 
EPA’s  intent.  To  remedy  this,  we  are  . 
removing  the  references  in  §  63.323(b) 
and  (c)  to  §63.322(o)(2). 

In  addition,  due  to  the  July  27,  2006, 
revisions  to  40  CFR  63.323(a),  one  could 
interpret  that  using  the  monitoring 
method  in  40  CFR  63.323(a)(2)(ii)  is 
only  an  option  when  the  dry  cleaning 
machine  is  not  equipped  with 
refrigeration  system  pressure  gauges. 

Our  intent  was  to  allow  either  the 
method  in  40  CFR  63.323(a)(l)(i),  which 
uses  pressure  gauge  readings,  or  in  40 
CFR  63.323(a)(l)(ii),  which  uses 
temperature  sensors,  at  the  owner/ 
operator’s  discretion.  We  recognized 
that  the  method  in  40  CFR 
63.323(a)(l)(i),  which  uses  pressure 
gauge  readings,  requires  that  a  machine 
be  equipped  with  refrigeration  system 
pressure  gauges,  but  we  did  not  intend 
that  the  presence  or  absence  of  such 
gauges  would  dictate  which  of  these  two 
methods  could  be  used  for  compliance. 
To  remedy  this,  we  are  amending  40 
CFR  63.323(a)  by  removing  the  phrase 
“If  the  machine  is  not  equipped  with 
refrigeration  system  pressure  gauges”  as 
a  condition  for  using  the  temperature 
method  in  40  CFR  63.323(a)(l)(ii).  We 
are  also  amending  the  recordkeeping 
requirements  in  40  CFR  63.324(d),  to 
reflect  this  40  CFR  63.323(a) 
amendment,  by  replacing  the  phrase 
“temperature  sensor  monitoring  results” 
with  “monitoring  results  (temperature 
sensor  or  pressure  gauge).” 

Finally,  in  order  to  remedy 
applicability  section  tracking 
inconsistency  with  the  renumbering  of 
paragraphs  in  §63.322  between  the  most 
recent  proposed  and  final  revisions,  we 
are  amending  the  cross-references  in  the 
applicability  §  63.320(d)  and  (e)  to 
appropriately  refer  to  §63.322(o)(3) 
where  they  currently  refer  to 
§63.322(o)(4). 
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VII.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  (EO)  12866  (58  FR 
51735,  October  4,  1993)  and  is  therefore 
not  subject  to  the  review  under  the  EO. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  The  rule 
requires  enhanced  LDAR  program  that 
requires  a  handheld  portable  monitor. 
Major  source  facilities  will  purchase  a 
PCE  gas  analyzer  and  area  sources  will 
purchase  a  halogenated  hydrocarbon 
leak  detector.  Owners  and  operators  will 
incur  the  capital/startup  cost  of 
purchasing  the  monitors,  plus  ongoing 
aimual  operation  and  maintenance 
costs.  No  new  information  collection  is 
required  as  part  of  these  amendments; 
owners  and  operators  will  continue  to 
keep  records  and  submit  required 
reports  to  EPA  or  the  delegated  State 
regulatory  authority  required  in  the  final 
rule.  However,  the  Office  of 
Management  and  Budget  (OMB J  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  (40  CFR  63  subpeul 
M)  under  the  provisions  of  the 
Paperwork  Reduction  Act  44  U.S.C. 

3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0234.  The  OMB 
control  number  for  EPA’s  regulations  in 
40  CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  the  direct  final  rule  on  small  entities, 
a  small  entity  is  defined  as: 

(1)  A  small  business  as  defined  by  the 
Small  Business  Administration’s  (SBA) 
regulations  at  13  CFR  121.201; 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  cormty, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 


After  considering  the  economic 
impacts  of  this  rule  on  small  entities,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  direct  final  rule  will  not  impose 
any  new  requirements  on  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  federal  mandates  that  may  result  in 
expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least-costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least-costly,  most  cost 
effective,  or  least-burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  direct 
final  rule  does  not  contain  a  federal 
mandate  that  may  result  in  expenditvnes 
of  $100  million  or  more  for  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Therefore,  the  direct  final  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  this  direct 
final  rule  contains  no  regulatory 


requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  the  burden  is  small  and  the 
regulation  does  not  apply  to  small 
governments.  Therefore,  this  direct  final 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  (EO)  13132  (64  FR 
43255,  August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  Federalism  implications.” 

“Policies  that  have  Federalism 
implications”  is  defined  in  the  EO  to 
include  regulations  that  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.” 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  EO 
13132.  Thus,  EO  13132  does  not  apply 
to  this  rule. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  (EO)  13175  (65  FR 
67249,  November  9,  2000)  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  iit  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  The  direct  final  rule  does 
not  have  tribal  implications,  as  specified 
in  EO  13175.  This  rule  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  in  EO  13175.  Thus,  EO 
13175  does  not  apply  to  this  direct  final 
rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23, 1997)  as  applying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under -section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  action  is  not  subject 
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to  EO  13045  because  it  is  based  solely 
on  technology  performance. 

H.  Executive  Order  1 321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  (EO)  13211,  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use”  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
EO  12866. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113, 12(d)  (15  U.S.C.  272  note),  directs 
the  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629, 
February  16, 1994)  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this  direct 
final  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low  income  populations 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment.  Moreover,  the 
techmcal  and  editorial  corrections  in 
this  direct  final  rule  do  not  change  the 


level  of  control  required  by  the  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  house  of  the 
Congress  emd  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  direct  final  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  direct  final  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  15,  2008. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  20,  2008. 

Stephen  L.  Johnson, 

Administrator. 

m  For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63,  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— [AMENDED] 

■  1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  M — [Amended] 

■  2.  Section  63.320  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§63.320  Applicability. 
***** 

(d)  Each  existing  dry-to-dry  machine 
and  its  ancillary  equipment  located  in  a 
dry  cleaning  facility  that  includes  only 
dry-to-dry  machines,  and  each  existing 
transfer  machine  system  and  its 
ancillary  equipment,  and  each  new 
transfer  machine  system  and  its 
ancillary  equipment  installed  between 
December  9, 1991,  and  September  22, 
1993,  as  well  as  each  existing  dry-to-dry 
machine  and  its  ancillary  equipment, 
located  in  a  dry  cleaning  facility  that 


includes  both  transfer  machine 
system(s)  and  dry-to-dry  machine(s)  is 
exempt  from  §§63.322,  63.323,  and 
63.324,  except  §§  63.322(c),  (d),  (i),  (j), 
(k),  (1),  (m),  (o)(l),  (o)(3)  and  (o)(5)(i): 
63.323(d);  and  63.324  (a),  (b),  (d)(1), 
(d)(2),  (d)(3),  (d)(4),  and  (e)  if  the  total 
PCE  consumption  of  the  dry  cleaning 
facility  is  less  than  530  liters  (140 
gallons)  per  year.  Consumption  is 
determined  according  to  §  63.323(d). 

(e)  Each  existing  transfer  machine 
system  and  its  ancillary  equipment,  and 
each  new  transfer  machine  system  and 
its  ancillary  equipment  installed 
between  December  9, 1991,  and 
September  22, 1993,  located  in  a  dry 
cleaning  facility  that  includes  only 
transfer  machine  system(s),  is  exempt 
from  §§  63.322,  63.323,  and  63.324, 
except  §§  63.322(c),  (d),  (i),  (j),  (k),  (1), 
(m),  (o)(l),  and  (o)(3):  63.323(d);  and 
63.324  (a),  (b),  (d)(1),  (d)(2T,  (d)(3), 

(d)(4),  and  (e)  if  the  PCE  consumption 
of  the  dry  cleaning  facility  is  less  than 
760  liters  (200  gallons)  per  year. 
Consumption  is  determined  according 
to  §  63.323(d). 

***** 

■  3.  Section  63.323  is  amended  as 
follows: 

■  a.  By  revising  paragraphs  (a)(1) 
introductory  text  and  (a)(l)(ii). 

■  b.  By  revising  paragraph  (b) 
introductory  text. 

■  c.  By  revising  paragraph  (c) 
introductory  text. 

§63.323  Test  methods  and  monitoring. 

(a)  *  *  * 

(1)  The  owner  or  operator  shall 
monitor  on  a  weekly  basis  the 
parameters  in  either  paragraph  (a)(l)(i) 
or  (ii)  of  this  section. 
***** 

(ii)  The  temperature  of  the  air- 
perchloroethylene  gas-vapor  stream  on 
the  outlet  side  of  the  refrigerated 
condenser  on  a  dry-to-dry  machine, 
dryer,  or  reclaimer  with  a  temperature 
sensor  to  determine  if  it  is  equal  to  or 
less  than  7.2'°C  (45  °F)  before  the  end 
of  the  cool-down  or  drying  cycle  while 
the  gas-vapor  stream  is  flowing  through 
the  condenser.  The  temperature  sensor 
shall  be  used  according  to  the 
manufacturer’s  instructions  and  shall  be 
designed  to  measure  a  temperature  of 
7.2  °C  (45  °F)  to  an  accmacy  of  ±1.1  °C 
(±2  “F). 

***** 

(b)  When  a  carbon  adsorber  is  used  to 
comply  with  §  63.322(a)(2)  or  exhaust  is 
passed  through  a  carbon  adsorber 
immediately  upon  machine  door 
opening  to  comply  with  §  63.322(b)(3), 
the  owner  or  operator  shall  measure  the 
concentration  of  PCE  in  the  exhaust  of 
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the  carbon  adsorber  weekly  with  a 
colorimetric  detector  tube  or  PCE  gas 
analyzer.  The  measurement  shall  be 
taken  while  the  dry  cleaning  machine  is 
venting  to  that  carbon  adsorber  at  the 
end  of  the  last  dry  cleaning  cycle  prior 
to  desorption  of  that  carbon  adsorber  or 
removal  of  the  activated  carbon  to 
determine  that  the  PCE  concentration  in 
the  exhaust  is  equal  to  or  less  than  100 
parts  per  million  by  volume.  The  owner 
or  operator  shall: 

*  *  *  *  * 

(c)  If  the  air-PCE  gas  vapor  stream  is 
passed  through  a  carbon  adsorber  prior 
to  machine  door  opening  to  comply 


with  §63.322(b){3),  the  owner  or 
operator  of  an  affected  facility  shall 
measure  the  concentration  of  PCE  in  the 
dry  cleaning  machine  drum  at  the  end 
of  the  dry  cleaning  cycle  weekly  with  a 
colorimetric  detector  tube  or  PCE  gas 
analyzer  to  determine  that  the  PCE 
concentration  is  equal  to  or  less  than 
300  parts  per  million  by  volume.  The 
owner  or  operator  shall: 
***** 

■  4.  Section  63.324  is  amended  by 
revising  paragraphs  (d)(5),  and  (d)(6)  to 
read  as  follows: 


§63.324  Reporting  and  recordkeeping 
requirements. 

***** 

(d)  *  *  * 

(5)  The  date  emd  monitoring  results 
(temperature  sensor  or  pressure  gauge), 
as  specified  in  §  63.323  if  a  refrigerated 
condenser  is  used  to  comply  with 

§  63.322(a),  (b),  or  (o);  and 

(6)  The  date  and  monitoring  results, 
as  specihed  in  §  63.323,  if  a  carbon 
adsorber  is  used  to  comply  with 

§  63.322(a)(2),  or  (b)(3). 
***** 

[FR  Doc.  E8-6544  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  6560-50-P 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-0376;  Directorate 
identifier  2007-NM-322-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  747-100,  747-200B,  747-300, 
and  747SR  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Boeing  Model  747-100,  747-200B,  747- 
300,  and  747SR  series  airplanes  that 
have  been  converted  by  Boeing  to  the 
Boeing  Special  Freighter  configuration. 
This  proposed  AD  would  require, 
installation  of  a  closeout  panel  and 
moisture  curtains  for  the  main 
equipment  center.  This  proposed  AD 
would  also  require  changing  the  drain 
tubes  for  the  power  drive  units  and  the 
pitot  static  tubes  and  installing  larger 
moisture  shrouds.  This  proposed  AD 
results  from  a  report  of  water 
contamination  in  the  electrical  and 
electronic  units  in  the  main  equipment 
center.  We  are  proposing  this  AD  to 
prevent  the  malfunction  of  one  or  more 
electrical  and  electronic  units  in  the 
main  equipment  center,  which  could 
adversely  affect  the  airplane’s  continued 
safe  flight. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  May  16,  2008. 
ADDRESSES:  Y ou  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;.  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl2— 140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 
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•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Smith,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental 
Systems  Branch,  ANM-150S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone. 
(425)  917-6484;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-0376;  Directorate  Identifier 
2007-NM-322-AD’’  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 


Discussion 

We  have  received  a  report  of  water 
contamination  in  the  electrical  and 
electronic  units  in  the  main  equipment 
center.  The  water  contamination  caused 
a  central  air  data  computer  (CADC-2) 
and  an  air  data  inertial  reference  unit 
(ADIRU-1)  to  malfunction  with  eight 
cockpit  indications  of  failure.  When 
loading  cargo  in  rain  or  snow 
conditions,  water  can  spill  onto  the 
main  deck  cargo  floor  and  flow  through 
the  power  drive  units  (PDUs).  If  the 
amount  of  water  exceeds  the  drain 
capacity  of  the  PDUs  above  the  main 
equipment  center,  water  can  spill  onto 
the  electrical  and  electronic  units.  This 
water  contamination  could  cause  one  or 
more  of  the  approximately  80  electrical 
and  electronic  units  to  malfunction.  The 
malfunction  of  one  or  more  electrical 
and  electronic  units  in  the  main 
equipment  center,  if  not  corrected, 
could  adversely  affect  the  airplane’s 
continued  safe  flight. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Alert 
Service  Bulletin  747-25A3368,  Revision 
1,  dated  June  25,  2007.  The  service 
bulletin  describes  procedures  for 
installing  a  closeout  panel  and  moisture 
curtains  to  protect  the  electrical  and 
electronic  units  in  the  main  equipment 
center  from  water  contamination. 

We  have  also  reviewed  Boeing  Alert 
Service  Bulletin  747-25A3346,  dated 
September  13,  2007.  The  service 
bulletin  describes  procedures  for 
changing  the  PDU  drain  tubes  and  pitot 
static  tubes,  and  installing  larger 
moisture  shrouds  to  provide  additional 
protection  from  water  contamination. 
Operators  should  note  that 
accomplishing  the  actions  specified  in 
Boeing  Alert  Service  Bulletin  747- 
25A3346  concurrently  with  the  actions 
specified  in  Boeing  Alert  Service 
Bulletin  747-25A3368  would 
necessitate  less  work  than 
accomplishing  the  service  bulletins  at 
different  times. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  relevant  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the(se) 
same  type  design(s).  This  proposed  AD 
would  require  accomplishing  the  ' 
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actions  specified  in  the  service 
information  described  previously. 

Clarification  of  Service  Information 

Boeing  Alert  Service  Bulletin  747- 
25A3346  specifies  prior  or  concurrent 
accomplishment  of  Boeing  Alert  Service 
Bulletin  747-25A3368,  dated  August  25, 
2005,  or  Revision  1,  dated  June  25, 


2007.  However,  this  proposed  AD 
would  allow  accomplishment  of  the 
original  issue  of  Boeing  Alert  Service  . 
Bulletin  747-25A3368  before  the 
effective  date  of  the  proposed  AD  only 
if  the  additional  work  specified  in 
Revision  1  of  the  service  bulletin  is 
accomplished. 

Estimated  Costs 


Costs  of  Compliance 

VVe  estimate  that  this  proposed  AD 
would  affect  42  airplanes  of  U.S. 
registry.  The  following  table  provides 
the  estimated  costs,  at  an  average  labor 
rate  of  $80  per  work  hour,  for  U.S. 
operators  to  comply  with  this  proposed 
AD. 


j 

Action 

Work  hours 

Parts 

Cost  per  product 

Number  of 
U.S.- 
registered 
airplanes 

Fleet  cost 

Installation  for  Boeing  Alert  Service  Bul¬ 
letin  747-25A3368. 

Up  to  10 . 

Up  to  $11,672  . 

Up  to  $12,472  . 

42 

Up  to  $523,824. 

Installation  for  Boeing  Alert  Service  Bul¬ 
letin  747-25A3346. 

Up  to  62 . 

Up  to  $31,621  . 

Up  to  $36,581  . 

42 

Up  to  $1,536,402. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedmes 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action.  't 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

2.  Is  not  a  “significauit  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979),  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

,  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39-^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

*11711 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Boeing:  Docket  No,  FAA-2008-0376: 
Directorate  Identifier  2007-NM-322-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by  May  16, 
2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Boeing  Model  747- 
100,  747-200B,  747-300,  and  747SR  series 
airplanes,  certificated  in  any  category,  as 
identified  in  Boeing  Alert  Service  Bulletin 
747-25A3346,  dated  September  13,  2007; 
and  Boeing  Alert  Service  Bulletin  747- 
25A3368,  Revision  1,  dated  June  25,  2007. 

Note  1:  The  affected  airplanes  are  those 
that  have  been  converted  by  Boeing  to  the 
Boeing  Special  Freighter  configuration. 


Unsafe  Condition 

(d)  This  AD  results  from  a  report  of  water 
contamination  in  the  electrical  and  electronic 
units  in  the  main  equipment  center.  We  are 
issuing  this  AD  to  prevent  the  malfunction  of 
one  or  more  electrical  and  electronic  units  in 
the  main  equipment  center,  which  could 
adversely  affect  the  airplane’s  continued  safe 
flight. 

Compliance 

(e)  Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

Installation  of  Closeout  Panel  and  Moisture 
Curtains 

(f)  For  the  airplanes  identified  in  Boeing 
Alert  Service  Bulletin  747-25A3368, 

Revision  1,  dated  June  25,  2007:  Within  24 
months  after  the  effective  date  of  this  AD, 
install  the  closeout  panel  and  moisture 
curtains  for  the  main  equipment  center,  by 
accomplishing  all  of  the  applicable  actions 
specified  in  the  Accomplishment  ' 

Instructions  of  the  service  bulletin. 

Installation  of  Larger  Moisture  Shrouds  and 
Additional  Drain  Lines 

(g)  For  the  airplanes  identified  in  Boeing 
Alert  Service  Bulletin  747-25A3346,  dated 
September  13,  2007:  Within  72  months  after 
the  effective  date  of  this  AD,  change  the  drain 
tubes  for  the  power  drive  units  and  the  pitot 
static  tubes  and  install  larger  moisture 
shrouds,  by  accomplishing  all  of  the 
applicable  actions  specified  in  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note  2:  Accomplishing  the  actions 
specified  in  Boeing  Alert  Service  Bulletin 
747-25A3346  dated  September  13,  2007, 
concurrently  with  the  actions  specified  in 
Boeing  Alert  Service  Bulletin  747-25A3368, 
Revision  1,  dated  Jime  25,  2007,  would 
necessitate  less  work  than  accomplishing  the 
service  bulletins  at  different  times. 

Credit  for  Actions  Done  According  to 
Previous  Issue  of  the  Service  Bulletin 

(h)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Boeing  Alert 
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Service  Bulletin  747-25A3368,  dated  August 
25,  2005,  are  acceptable  for  compliance  with 
the  corresponding  actions  required  by 
paragraph  (0  of  this  AD,  provided  that  all  of 
the  additional  work  specified  in  Boeing  Alert 
Service  Bulletin  747-25A3368,  Revision  1, 
dated  June  25,  2007,  is  accomplished  in 
accordance  with  paragraph  (f)  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(1) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  ATTN:  Marcia 
Smith,  Aerospace  Engineer,  Cabin  Safety  and 
Environmental  Systems  Branch,  ANM-150S, 
1601  Lind  Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  917-6484;  fax 
(425)  917-6590;  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

Issued  in  Renton,  Washington,  on  March 
24, 2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-6613  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0375;  Directorate 
Identifier  2007-NM-272-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Modei  SD3-60  Airpianes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  two  existing  airworthiness 
directives  (ADs)  that  apply  to  all  Short 
Brothers  Model  SD3-60  airplanes.  One 
of  the  ADs  currently  requires  inspection 
of  the  welded  joints  of  the  balance 
weight  brackets  for  the  elevator  trim 
tabs  for  cracking:  repetitive  inspections, 
as  applicable;  and  corrective  actions 
including  the  eventual  replacement  of 
all  brackets.  The  other  AD  currently 
requires,  for  certain  airplanes,  repetitive 
inspections  for  cracking  of  the  balance 
weight  brackets  and  replacement  of  any 
cracked  bracket,  and  provides  for  an 


optional  terminating  action  for  the 
repetitive  inspections.  This  proposed 
AD  would  require  an  additional 
inspection  to  detect  cracks  of  the 
balance  weight  brackets,  applicable 
related  investigative  and  corrective 
actions,  and  replacement  of  a  certain 
balance  weight  bracket  when  it  has 
reached  its  maximum  life  limit.  This 
proposed  AD  results  from  a  report 
indicating  that  several  reworked  balance 
weight  brackets  have  exhibited  signs  of 
premature  failure.  We  are  proposing  this 
AD  to  prevent  failure  of  the  balance 
weight  brackets  of  the  elevator  trim  tabs, 
which  could  cause  loss  of  the  balance 
weight.  This  could  result  in  incorrect 
trim  during  takeoff  and  landing,  and 
reduced  controllability  of  the  airplane. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  May  1,  2008. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods; 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Short  Brothers, 
Airworthiness  &  Engineering  Quality, 
P.O.  Box  241,  Airport  Road,  Belfast  BT3 
9DZ,  Northern  Ireland. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  [he 
Docket  Management  Facility  between  9 
a.m.  emd  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008— 0375;  Directorate  Identifier 
2007-NM-272-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  June  16,  2004,  we  issued  AD 

2004- 13-08,  amendment  39-13690  (69 
FR  38813,  June  29,  2004),  for  all  Short 
Brothers  Model  SD3-60  airplanes.  That 
AD  requires  inspection  of  the  welded 
joints  of  the  balance  weight  brackets  for 
the  left  and  right  elevator  trim  tabs  for 
cracking;  repetitive  inspections,  as 
applicable;  and  corrective  actions 
including  the  eventual  replacement  of 
all  brackets,  which  constitutes 
terminating  action  for  the  repetitive 
inspections.  That  AD  resulted  fi-om  a 
report  indicating  that  a  balance  weight 
asserhbly  for  an  elevator  trim  tab 
detached  during  landing.  We  issued  that 
AD  to  prevent  the  loss  of  the  balance 
weight  for  the  elevator  trim  tab,  which 
could  result  in  incorrect  trim  during 
takeoff  and  landing,  and  reduced 
controllability  of  the  airplane. 

On  February  11,  2005,  we  issued  AD 

2005- 04-13,  amendment  39-13985  (70 
FR  9212,  February  25,  2005),  for  all 
Short  Brothers  Model  SD3-60  airplanes. 
That  AD  requires,  for  certain  airplanes, 
repetitive  inspections  for  cracking  of  the 
balance  weight  brackets  of  the  elevator 
trim  tabs,  and  replacement  of  any 
cracked  bracket  with  a  new  or  reworked 
bracket  that  conforms  to  the  approved 
design  standard.  That  AD  also  provides 
for  an  optional  terminating  action  for 
the  repetitive  inspections.  That  AD 
resulted  firom  reports  indicating  that 
balance  weight  brackets  (which  might 
have  been  installed  in  accordance  with 
AD  2004-13-08)  have  been  found 
cracked  on  both  the  left  and  right 
elevator  trim  tabs.  We  issued  that  AD  to 
prevent  failure  of  the  balance  weight 
bracket  for  the  elevator  trim  tab,  which 
could  cause  loss  of  the  balance  weight. 


17261 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 / Proposed  Rules 


This  could  result  in  incorrect  trim 
during  takeoff  and  landing,  and  reduced 
controllability  of  the  airplane. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2005-04-13,  the 
European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  has  informed  us  that  a 
batch  of  non-conforming  balance  weight 
brackets  of  the  elevator  trim  tabs, 
manufactured  in  2003  and  2004,  were 
reworked  by  the  manufacturer.  These 
balance  weight  brackets  were 
considered  as  fully  conforming  brackets 
and  were  installed  in  accordance  with 
AD  2005-04-13.  Several  of  these 
reworked  balance  weight  brackets 
exhibited  signs  of  premature  failure. 

The  premature  failures  were  attributed 
to  the  welding  operations  required  as 
part  of  the  rework.  Testing  confirmed  a 
reduced  service  life  for  the  balance 
weight  brackets.  Failure  of  the  balance 
weight  brackets  of  the  elevator  trim  tabs, 
if  not  corrected,  could  cause  loss  of  the 
balance  weight.  This  could  result  in 
incorrect  trim  during  takeoff  and 
landing,  and  reduced  controllability  of 
the  airplane. 

Relevant  Service  Information 

Shorts  has  issued  Alert  Service 
Bulletins  SD360-55-A21,  Revision  1, 
dated  March  29,  2007;  and  SD360-55- 
20,  Revision  2,  dated  March  29,  2007. 
The  service  bulletins  describe  new 
procedures  for  a  dye  penetrant 
inspection  to  detect  cracks  of  certain 
balance  weight  brackets  of  the  eleva,tor 
trim  tabs,  and  applicable  related 
investigative  and  corrective  actions.  The 
related  investigative  actions  involve 
repeating  the  inspection  described 
previously.  The  corrective  action 
involves  replacing  any  cracked  balance 
weight  bracket  with  a  new  bracket.  The 
service  bulletins  also  describe 
procedures  for  eventual  replacement  of 
certain  balance  weight  brackets  with 
new  brackets,  when  they  have  reached 


their  maximum  life  limit  (i.e.,  1,750  or 
28,800  flight  hours  depending  on  the 
airplane  configuration).  Accomplishing 
the  replacement  would  eliminate  the 
need  for  the  repetitive  dye  penetrant 
inspections  described  previously  and 
the  repetitive  inspections  required  by 
ADs  2004-13-08  and  2005-04-13. 

Accomplishing  the  actions  specified 
in  the  service  information  is  intended  to 
adequately  address  the  unsafe 
condition.  The  EASA  memdated  the 
service  information  and  issued 
emergency  airworthiness  directive 
2007-0107-E,  dated  April  18,  2007,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  European  Union. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

These  airplanes  are  manufactured  in 
the  United  Kingdon  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  As  described  in  FAA  Order 
8100.14A,  “Interim  Procedures  for 
Working  with  the  European  Community 
on  Airworthiness  Certification  and 
Continued  Airworthiness,”  dated 
August  12,  2005,  the  EASA  has  kept  the 
FAA  informed  of  the  situation  described 
above.  We  have  examined  the  EASA’s 
findings,  evaluated  all  pertinent 
information,  and  determined  that  AD 
action  is  necessary  for  airplaaes  of  this 
type  design  that  me  certificated  for 
operation  in  the  United  States. 

This  proposed  AD  would  supersede 
ADs  2004-13-08  and  2005-04-13  and 
would  retain  the  requirements  of  the 
existing  ADs.  This  proposed  AD  also 
would  require  accomplishing  the 
actions  specified  in  service  bulletins 
described  previously. 

Differences  Between  the  Proposed  AD 
and  EASA  Airworthiness  Directive 

Although  the  EASA  emergency 
airworthiness  directive  2007-0107-E 


does  not  list  a  grace  period  for  certain 
compliance  times,  this  proposed  AD 
adds  a  grace  period  to  those  compliance 
times.  We  find  that  a  grace  period  will 
keep  airplanes  from  being  grounded 
unnecessarily. 

Change  to  Existing  ADs 

This  proposed  AD  would  retain  all 
requirements  of  ADs  2004-13-08  and 
2005-04-13.  Since  AD  2004-13-08  was 
issued,  the  AD  format  has  been  revised, 
and  certain  paragraphs  have  been 
rearranged.  In  addition,  the  need  to 
supersede  two  ADs  requires  that  we  re¬ 
identify  the  paragraphs  for  AD  2005- 
04-13.  As  a  result,  the  corresponding 
paragraph  identifiers  have  changed  in 
this  proposed  AD,  as  listed  in  the 
following  tables: 


Revised  Paragraph  Identifiers  for 

AD  2004-13-08 


Requirement  in  AD  . 
2004-13-08 

Corresponding 
requirement  in  this 
proposed  AD 

paragraph  (a) . 

paragraph  (f). 

paragraph  (b)  . 

paragraph  (g). 

paragraph  (c)  . 

paragraph  (h). 

paragraph  (d)  . 

paragraph  (i). 

paragraph  (e)  . 

paragraph  (j). 

paragraph  (f)  . 

paragraph  (k). 

Revised  Paragraph  Identifiers  for 

AD  2005-04-13 


Requirement  in  AD 
2005-04-13 

Corresponding 
requirement  in  this 
proposed  AD 

paragraph  (f)  . 

paragraph  (1). 

paragraph  (g)  . 

paragraph  (m). 

paragraph  (h)  . 

paragraph  (n). 

paragraph  (i)  . 

paragraph  (o). 

paragraph  (j)  . 

paragraph  (p). 

Costs  of  Compliance 

The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Estimated  Costs 


Action 

Work  hours 

— 

Average 
labor  rate 
per  hour 

Parts 

Cost  per  airplane 

Number  of 
U.S.- 
registered 
airplanes 

Fleet  cost 

Inspections  (required  by  AD  2004-13- 
08). 

I 

12 

$80 

None 

$960,  per  inspec¬ 
tion  cycle. 

21 

$20,160,  per  in¬ 
spection  cycle. 

Replacement  (required  by  AD  2004-13- 
08). 

8 

80 

$632 

$1,272  . 

21. 

$26,712. 

Inspections  (required  by  AD  2005-04- 
13). 

12 

80 

None 

$960,  per  inspec¬ 
tion  cycle. 

21 

$20,160,  per  in¬ 
spection  cycle. 

Inspection  (new  proposed  action) . 

12 

80 

None 

$960,  per  inspec¬ 
tion  cycle. 

21 

$20,160,  per  in¬ 
spection  cycle. 

Replacement  (new  proposed  action)  . 

8 

80 

$864 

$1 ,504,  per  replace¬ 
ment  cycle. 

21 

$31,584,  per  re¬ 
placement  cycle. 
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Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  11034,  Februa^  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  removing  amendments  39-13690  (69 
FR  38813,  June  29,  2004)  and  39-13985 
(70  FR  9212,  February  25,  2005)  and  by 
adding  the  following  new  airworthiness 
directive  (AD): 

Short  Brothers  PLC:  Docket  No.  FAA-2008- 
0375;  Directorate  Identifier  2007-NM- 
272-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  May  1,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  ADs  2004-13-08 
and  2005-04-13. 

Applicability 

(c)  This  AD  applies  to  all  Short  Brothers 
Model  SD3-60  airplanes,  certificated  in  any 
category. 

Unsafe  Condition 

(d)  This  AD  results  from  a  report  indicating 
that  several  reworked  balance  weight 
brackets  have  exhibited  signs  of  premature 
failure.  We  are  issuing  this  AD  to  prevent 
failure  of  the  balance  weight  bracket  of  the 
elevator  trim  tab,  which  could  cause  loss  of 
the  balance  weight.  This  could  result  in 
incorrect  trim  during  takeoff  and  landing, 
and  reduced  controllability  of  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Requirements  of  AD  2004-13-08 

Service  Bulletin  Reference 

(f)  The  term  “service  bulletin,”  as  used  in 
paragraphs  (g)  through  (j)  of  this  AD,  means 
the  Accomplishment  Instructions  of  Short 
Brothers  Service  Bulletin  SD360-55-20, 
dated  June  26,  2003;  or  Revision  01,  dated 
June  20,  2005. 

Initial  Inspection 

(g)  Within  2  months  after  August  3,  2004 
(the  effective  date  of  AD  2004-13-08):  Do  a 
dye  penetrant  inspection  for  cracking  in  the 
welded  joints  of  the  balance  weight  brackets 
for  the  left  and  right  elevator  trim  tabs,  in 
accordance  with  the  service  bulletin. 

Investigative  and  Corrective  Actions  if  No 
Cracking  is  Found 

(h)  If  no  cracking  is  found  during  the 
inspection  required  by  paragraph  (g)  of  this 
AD,  do  the  actions  required  by  paragraphs 
(h)(1)  and  (h)(2)  of  this  AD  at  the  applicable 
compliance  times. 

(1)  Repeat  the  inspection  required  by 
paragraph  (g)  of  this  AD  at  intervals  not  to 
exceed  4,800  flight  hours  until  the  bracket  is 
replaced  per  paragraph  (h)(2)  or  (i)  of  this 
AD. 

(2)  Prior  to  the  accumulation  of  28,800 
total  flight  hours,  or  within  6  months  after 


August  3,  2004,  whichever  occurs  later: 
Replace  any  bracket  that  has  not  been 
replaced  per  paragraph  (i)  of  this  AD  with  a 
new  bracket  or  with  a  serviceable  bracket  that 
has  been  inspected  in  accordance  with 
paragraph  (g)  of  this  AD.  Replace  in 
accordance  with  the  service  bulletin. 
Replacement  of  the  brackets  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (h)(1)  of 
this  AD. 

Corrective  Actions  if  Any  Cracking  is  Found 

(i)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (g)  or  (h)  of 
this  AD;  Before  further  flight,  accomplish  the 
applicable  action  in  paragraph  (i)(l)  or  (i)(2) 
of  this  AD  in  accordance  with  the  service 
bulletin. 

(1)  For  airplanes  that  have  accumulated 
less  than  28,800  flight  hours  and  on  which 
all  cracking  on  brackets  is  less  than  0.25  inch 
in  length:  Repair  the  affected  bracket  in 
accordance  with  Part  B  of  the  service  bulletin 
(including  the  additional  dye  penetrant 
inspection  of  the  repaired  welded  joint)  and 
repeat  the  inspection  required  by  paragraph 
(g)  of  this  AD  at  intervals  not  to  exceed  4,800 
flight  hours;  or  replace  the  bracket  in 
accordance  with  paragraph  (h)(2)  of  this  AD. 
Replacement  of  the  bracket  constitutes 
terminating  action  for  the  repetitive 
inspections. 

(2)  For  any  airplane  on  which  any  cracking 
on  a  bracket  is  0.25  inch  in  length  or  greater, 
and  for  any  airplane  that  has  accumulated 
28,800  flight  hours  or  more  on  which  any 
cracking  of  any  length  is  found  on  a  bracket: 
Replace  the  affected  bracket  with  a  new 
bracket  or  with  a  serviceable  bracket  that  has 
been  inspected  in  accordance  with  paragraph 

(g)  of  this  AD.  Replacement  of  the  bracket 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(i)(l)  of  this  AD. 

Refitting 

(j)  Before  further  flight  following  any 
inspection  per  paragraph  (g)  or  (h)  of  this  AD; 
or  before  further  flight  following  repair  or 
replacement  of  a  bracket  per  paragraphs 

(h) (2)  or  (i)  of  this  AD:  Refit  the  balance 
weights,  covers,  and  trim  tabs,  in  accordance 
with  the  service  bulletin.  Where  the  service 
bulletin  specifies  to  contact  the  manufacturer 
for  disposition  of  certain  conditions  while 
refitting,  obtain  further  disposition 
instructions  from  the  Manager,  International 
Branch,  ANM-116,  FAA,  Transport  Airplane 
Directorate:  or  the  Civil  Aviation  Authority 
(CAA)  (or  its  delegated  agent). 

Parts  Installation 

(k)  As  of  August  3,  2004,  no  person  may 
install  on  any  airplane  a  balance  weight 
bracket  unless  the  welded  joint  has  been 
inspected  in  accordance  with  paragraph4g)  of 
this  AD. 

Requirements  of  AD  2005-04-13 
Service  Bulletin  Reference 

(l)  The  following  information  applies  to  the 
service  bulletin  referenced  in  paragraphs  (1) 
through  (o)  of  this  AD: 

(1)  The  term  “service  bulletin,”  as  used  in 
paragraphs  (1)  through  (o)  of  this  AD,  means 
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the  Accomplishment  Instructions  of  Short 
Brothers  Alert  Service  Bulletin  SD360-55- 
A21,  dated  December  16,  2004. 

(2)  Although  the  service  bulletin  specifies 
to  return  subject  parts  to  the  manufacturer, 
this  AD  does  not  include  that  requirement. 

Repetitive  Inspections 

(m)  For  airplanes  equipped  with  balance 
weight  brackets  of  the  elevator  trim  tabs 
having  part  number  SD3-07-6011xA,  and 
having  a  serial  number  beginning  with  “X3” 
or  “X4”:  Prior  to  the  accumulation  of  250 
flight  hours  since  installation  of  the  subject 
balance  weight  bracket  of  the  elevator  trim 
tab,  or  within  30  flight  hours  after  March  14, 
2005  (the  effective  date  of  AD  2005-04-13), 
whichever  is  later,  do  a  dye  penetrant 
inspection  for  cracking  of  the  balance  weight 
brackets  for  the  left  and  right  elevator  trim 
tabs,  in  accordance  with  the  service  bulletin. 

(1)  For  a  balance  weight  bracket  on  which 
no  cracking  is  found;  Do  paragraph  (o)  of  this 
AD,  and  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  250  flight  hours  until 
paragraph  (n)  of  this  AD  is  accomplished. 

(2)  For  a  balance  weight  bracket  on  which 
any  cracking  is  found:  Before  further  flight, 
replace  the  bracket  with  a  new  or  reworked 
balance  weight  bracket  that  conforms  to  the 
approved  design  standard  in  accordance  with 
the  service  bulletin,  and  do  paragraph  (o)  of 
this  AD. 

Optional  Terminating  Action 

(n)  For  airplanes  equipped  with  balance 
weight  brackets  of  the  elevator  trim  tabs 
having  part  niunber  SD3-07-6011xA,  and 
having  a  serial  number  beginning  with  “X3” 
or  “X4”:  Replacement  of  any  subject  balance 
weight  bracket  with  a  new  or  reworked 
balance  weight  bracket  that  conforms  to  the 
approved  design  standard,  in  accordance 
with  the  service  bulletin,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (m)  of  this 
AD  for  the  replaced  bracket. 

Refitting 

(o)  For  airplanes  equipped  with  balance 
weight  brackets  of  the  elevator  trim  tabs 
having  part  number  SD3-07-6011xA,  and 
having  a  serial  number  beginning  with  “X3” 
or  “X4”:  Before  further  flight  following  any 
inspection  or  replacement  of  a  bracket  in 
accordance  with  paragraphs  (m)  and  (n)  of 
this  AD:  Refit  the  balance  weights,  covers, 
and  trim  tabs,  in  accordance  with  the  service 
bulletin.  Where  the  service  bulletin  specifies 
to  contact  the  manufacturer  for  disposition  of 
certain  conditions  while  refitting,  obtain 
further  disposition  instructions  from  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate:  or  the 
Civil  Aviation  Authority  (CAA)  (or  its 
delegated  agent). 

Parts  Installation 

(p)  For  all  airplanes:  As  of  March  14,  2005,. 
no  person  may  install,  on  any  airplane 
subject  to  this  AD,  a  balance  weight  bracket 
having  part  number  SD3-07-6011xA,  and 
having  a  serial  number  beginning  with  “X3” 
or”  X4,”  unless  the  bracket  is  also  marked 
“Rework  batch  number  R-Bxxxxx”  (where 
“xxxxx”  is  a  number). 


New  Requirements  of  This  AD 
Inspection(s)  and  Replacements 

(q)  For  airplanes  equipped  with  balance 
\yeight  brackets  of  the  elevator  trim  tabs 
having  part  number  SD3-07-6011xA 
manufactured  in  the  year  2003  or  2004, 
including  re-worked  brackets,  installed  in 
accordance  with  paragraph  (h)(2),  (i)(2),  or 
(n)  of  this  AD,  as  applicable;  Do  the  actions 
specified  in  paragraphs  (q)(l)  and  (q)(2)  of 
this  AD  in  accordance  with  Parts  A  and  B  of 
the  Accomplishment  Instructions  of  Shorts 
Alert  Service  Bulletin  SD360-55-A21, 
Revision  1,  dated  March  29,  2007. 

(1)  Within  30  flight  hours  after  the  effective 
date  of  this  AD,  or  withjn  250  flight  hours 
since  installation  of  the  balance  weight 
brackets  of  the  elevator  trim  tabs  or  since  the 
last  inspection  required  by  paragraph  (g), 
(h)(1),  (i)(l),  or  (m)  of  this  AD,  whichever 
occurs  later:  Do  a  dye  penetrant  inspection  to 
detect  cracks  of  the  balance  weight  brackets 
of  the  elevator  trim  tabs. 

(1)  If  no  crack  is  detected,  repeat  the  dye 
penetrant  inspection  at  intervals  not  to 
exceed  250  flight  hours,  until  the 
replacement  required  by  paragraph  (q)(2)  of 
this  AD  is  done. 

(ii)  If  any  crack  is  detected,  before  further 
flight,  do  the  replacement  specified  in 
paragraph  (q)(2)  of  this  AD. 

(2)  Before  the  accumulation  of  1,750  flight 
hours  since  installation  of  the  balance  weight 
brackets  of  the  elevator  trim  tabs,  or  within 
180  days  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  Replace  the  balance 
weight  brackets  with  new  balance  weight 
brackets  manufactured  in  2005  or  later. 
Thereafter,  replace  any  balance  weight 
bracket  with  a  new  bracket  manufactured  in 
2005  or  later  at  intervals  not  to  exceed  the 
accumulation  of  1,750  flight  hours  on  that 
bracket.  Accomplishment  of  the  initial 
replacement  ends  the  repetitive  inspection 
requirements  of  this  AD. 

(r)  For  airplanes  equipped  with  balance 
weight  brackets  of  the  elevator  trim  tabs 
having  part  number  SD3-31-6213xB 
inspected  in  accordance  with  paragraph  (g), 
(h)(1),  or  (i)(l)  of  this  AD  and  retained  or 
refitted  following  approved  repair  in 
accordance  with  paragraph  (j)  of  this  AD:  Do 
the  actions  specified  in  paragraphs  (r)(l)  and 
(r)(2)  of  this  AD  in  accordance  with  Parts  A 
and  B  of  the  Accomplishment  Instructions  of 
Shorts  Alert  Service  Bulletin  SD360-55-20, 
Revision  2,  dated  March  29,  2007. 

(1)  Within  4,800  flight  hours  since  last 
inspection,  or  within  180  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
4,800  flight  hours:  Do  a  dye  penetrant 
inspection  to  detect  cracks  of  the  balance 
weight  brackets  of  the  elevator  trim  tabs. 

(1)  If  no  crack  is  detected,  repeat  the  dye 
penetrant  inspection  at  intervals  not  to 
exceed  4,800  flight  hours,  until  the 
replacement  required  by  paragraph  (r)(2)  of 
this  AD  is  done. 

(ii)  If  any  crack  is  detected,  before  further 
flight,  do  the  replacement  specified  in 
paragraph  (r)(2)  of  this  AD. 

(2)  Before  the  accumulation  of  28,800  flight 
hours  since  any  balance  weight  bracket  of  the 
elevator  trim  tabs  is  new,  or  within  180  days 


after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Replace  the  balance  weight 
brackets  with  new  balance  weight  brackets 
manufactured  in  2005  or  later.  Thereafter, 
replace  any  balance  weight  bracket  with  a 
new  bracket  manufactured  in  2005  or  later  at 
intervals  not  to  exceed  the  accumulation  of 
28,800  flight  hours  on  that  bracket. 
Accomplishment  of  the  initial  replacement 
ends  the  repetitive  inspection  requirements 
of  this  AD. 

Part  Installation 

(s)  For  all  airplanes;  As  of  the  effective  date 
of  this  AD,  no  person  may  install,  on  any 
airplane,  a  balance  weight  bracket  of  the 
elevator  trim  tab  manufactured  earlier  than 
2005. 

Alternative  Methods  of  Compliance 
(AMCKIs) 

(t) (l)  The  Manager,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  has  the  authority  to  appro've  AMOCs 
for  this  AD,  if  requested  in  accordance  with 
the  procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

Related  Information 

(u)  EASA  emergency  airworthiness 
directive  2007-0107-E,  dated  April  18,  2007, 
also  addresses  the  subject  of  this  AD. 

Issued  in  Renton,  Washington,  on  March 
24, 2008. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-6614  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-13-P 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 
RIN  3084-AA74 
Appliance  Labeling  Rule 

AGENCY:  Federal  Trade  Commission 
(FTC  or  Commission). 

ACTION:  Notice  of  proposed  rulemaking: 
request  for  public  comment. 

SUMMARY:  Section  324  of  the  Energy 
Independence  and  Security  Act  of  2007 
requires  the  Federal  Trade  Commission 
to  issue  labeling  rules  for  metal  halide 
lamp  fixtures  and  ballasts  by  July  1, 
2008.  In  accordance  with  this  directive, 
the  FTC  is  publishing  proposed 
amendments  to  the  Appliance  Labeling 
Rule  (“Rule”)  for  comment. 

OATES:  Written  comments  must  be 
received  on  or  before  April  28,-2008. 
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addresses;  Interested  parties  are 
invited  to  submit  written  comments. 
Comments  should  refer  to  “Proposed 
Metal  Halide  Lamp  Labeling,  Matter  No. 
R611004”  to  facilitate  the  organization 
of  comments.  A  comment  filed  in  paper 
form  should  include  this  reference  both 
in  the  text  and  on  the  envelope,  and 
should  be  mailed  or  delivered  to  the 
following  address:  Federal  Trade 
Commission/Office  of  the  Secretary, 
Room  H-135  (Annex  A),  600 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580.  Comments 
containing  confidential  material  must  be 
filed  in  paper  form,  and  the  first  page  of 
the  document  must  be  clearly  labeled 
“Confidential”  and  must  comply  with 
Commission  Rule  4.9{c).^  The  FTC  is 
requesting  that  any  comment  filed  in 
paper  form  be  sent  by  courier  or 
overnight  service,  if  possible,  because 
postal  mail  in  the  Washington  area  and 
at  the  Commission  is  subject  to  delay 
due  to  heightened  security  precautions. 

Comments  filed  in  electronic  form 
should  be  submitted  by  clicking  on  the 
following:  https:// 
secure.commentworks.com/ftc- 
metalhalide  and  following  the 
instructions  on  the  Web-based  form.  To 
ensure  that  the  Commission  considers 
an  electronic  comment,  you  must  file  it 
on  the  Web-based  form  at  https:// 
secure,  commen  tworks.com/ftc- 
metalhalide.  You  also  may  visit  http:// 
www.reguIations.gov  to  read  this 
proposed  Rule,  and  may  file  an 
electronic  comment  through  that  Web 
site.  The  Conunission  will  consider  all 
comments  that  regulations.gov  forwards 
to  it. 

Comments  on  any  proposed  filing, 
recordkeeping,  or  disclosure 
requirements  that  are  subject  to 
paperwork  burden  review  under  the 
Paperwork  Reduction  Act  should  be 
submitted  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (“OMB”), 
Attention:  Desk  Officer  for  Federal 
Trade  Commission.  Comments  should 
also  be  submitted  via  facsimile  to  (202) 
395-6974  because  U.S.  postal  mail  at 
the  OMB  is  subject  to  delays  due  to 
heightened  security  precautions. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 

'  Any  request  for  confidential  treatment, 
including  the  factual  and  legal  basis  for  the  request, 
must  accompany  the  conunent  and  must  identify 
the  specific  portions  of  the  comment  to  be  withheld 
from  the  public  record.  The  request  will  be  granted 
or  denied  by  the  Commission’s  General  Counsel, 
consistent  with  applicable  law  emd  the  public 
interest.  See-Commission  Rule  4.9(c),  16  CFR  4.9(c). 


consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC  Web 
site,  to  the  extent  practicable,  at 
http://www.ftc.gov.  As  a  matter  of 
discretion,  the  FTC  makes  every  effort  to 
remove  home  contact  information  for 
individuals  from  the  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  Web  site.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 
privacy  policy,  at  http://www.ftc.gov/ 
ftc/ privacy.htm. 

Because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  the  Commission  has 
not  scheduled  an  oral  hearing  for  these 
amendments.  Interested  parties  may 
request  an  opportunity  to  present  views 
orally.  If  such  a  request  is  made,  the 
Commission  will  publish  a  document  in 
the  Federal  Register,  stating  the  time 
and  place  for  such  oral  presentation(s) 
and  describing  the  procedures  that  will 
be  followed.  Interested  parties  who  wish 
to  present  oral  views  must  submit,  on  or 
before  March  31,  2008,  a  written 
comment  that  describes  the  issues  on 
which  the  peurty  wishes  to  speak.  If  there 
is  no  oral  hearing,  the  Commission  will 
base  its  decision  on  the  written 
rulemaking  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  (202)  326-2889, 
Attorney,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  As 
directed  by  the  Energy  Independence 
and  Security  Act  of  2007  (“EISA”  or 
“Act”)  (Pub.  L.  110-140),  the 
Commission  is  proposing  amendments 
to  the  Appliance  Labeling  Rule  (16  CFR 
Part  305)  that  would  create  new  labeling 
requirements  for  metal  halide  lamp 
fixture  packaging  and  ballasts  contained 
within  those  fixtures.^  This  Notice 
provides  a  description  of  these 
products,  information  about  EISA’s 
requirements,  and  a  description  of  the 
FTC’s  proposed  amendments  to 
implement  that  law.  The  Notice  also 
states  that  the  FTC  will  be  conducting 
a  separate  rulemaking  in  the  future 
related  to  energy  disclosures  for  lamp 
products  as  required  by  EISA.  Finally, 
this  notice  contains  specific  questions 
for  comment  and  analysis  under  the 

2  In  accordance  with  42  U.S.C.  6306(a)(1),  tliis 
proceeding  is  being  conducted  pursuant  to  section 
553  of  the  Administrative  Procedure  Act  (5  U.S.C. 
553)  except  that  interested  persons  shall  have  an 
opportunity  to  present  written  and  oral  data,  views, 
and  arguments. 


Paperwork  Reduction  Act  and 
Regulatory  Flexibility  Act. 

I.  Labeling  for  Metal  Halide  Lamp 
Fixtures 

Section  324(d)  of  the  EISA  amends 
the  Energy  Policy  and  Conservation  Act 
(42  U.S.C.  6291  et  seq.)  (“EPCA”)  to 
require  the  Federal  Trade  Commission 
to  issue  labeling  rules  for  metal  halide 
lamp  fixture  packaging  and  ballasts  that 
are  subject  to  Department  of  Energy 
(“DOE”)  efficiency  standards  issued 
pursuant  to  42  U.S.C.  6295.  Under  EISA, 
the  Commission  must  prescribe  the 
labeling  rules  by  July  1,  2008.  The 
statute  also  directs  that  the  rules,  once 
issued,  must  apply  to  any  fixture 
manufactured  on  or  after  January  1, 
2009.  EISA  defines  a  “metal  halide 
lamp”  as  a  “high  intensity  discharge 
lamp  in  which  the  major  portion  of  the 
light  is  produced  by  radiation  of  metal 
halides  and  their  products  of 
dissociation,  possibly  in  combination 
with  metallic  vapors.”  ^  These  lamps 
produce  a  bright,  white  light  and  offer 
high  color  rendition  compared  to  other 
high-intensity  lighting.  They  are  used  to 
light  large  indoor  areas,  such  as 
gymnasiums  and  sports  arenas,  as  well 
as  outdoor  areas,  such  as  car  lots.**  As 
discussed  below,  the  Commission  is 
proposing  labeling  rules  for  metal  halide 
lamp  fixtures  consistent  with  the 
directive  of  EISA. 

Specifically,  EISA  directs  the  FTC  to 
issue  a  rule  requiring  that  metal  halide 
lamp  fixture  packages  arid  the  ballasts 
in  those  fixtures  be  labeled 
conspicuously  with  “a  capital  letter  ‘E’ 
printed  within  a  circle.”  ®  Consistent 
with  the  labeling  requirements  for  other 
lighting  products,  the  encircled  “E”  will 
indicate  that  the  product  meets 
applicable  DOE  energy  efficiency 
standards.®  Because  EISA  excludes 
some  metal  halide  lamp  fixture  types 
from  those  efficiency  standards,^  die 
FTC  labeling  will  aid  consumers  in 

^See  Pub.  L.  110-140,  324(a).  The  Act  also 
contains  definitions  for  “metal  halide  ballast”  (used 
to  start  and  operate  metal  halide  lamps)  and  “metal 
halide  lamp  fixtiue.” 

See  http://www.eere.energy.gov/consumer/  (“A 
Consumer’s  Guide  to  Energy  Efficiency  and 
Renewable  Energy"). 

*42  U.S.C.  6294(a)(2)(C)(ii).  EISA  mandates  FTC 
labeling  rules  for  metal  halide  lamp  fixtures  and 
ballasts  contained  in  those  fixtures.  It  does  not 
require  labeling  for  metal  halide  lamps  themselves. 

6  Under  EISA  (42  U.S.C.  6294(a)(2)(C)),  the  FTC’s 
labeling  rules  cover  only  those  fixtures  subject  to 
EXDE  efficiency  standards  issued  pursuant  to  42 
U.S.C.  6295,  and  section  324(e)  of  EISA  (42  U.S.C. 
6295(hh))  specifically  mandates  DOE  energy 
standards  for  metal  halide  lamp  fixtures.  Those 
standards  become  effective  on  the  same  date  as  the 
FTC’s  labeling  requirements. 

M2  U.S.C.  6295(hh)(l)(B). 
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identifying  which  products  are  covered 
by  the  DOE  standards. 

The  Commission  is  proposing 
amendments  to  the  Appliance  Labeling 
Rule  to  implement  EISA’s  directive  with 
regard  to  metal  halide  lamp  fixtures  and 
ballasts.  First,  consistent  with  the 
definition  provided  in  EISA,  the 
amendments  provide  descriptions  of 
metal  halide  ballasts  and  metal  halide 
lamp  fixtures  in  the  Rule’s  list  of 
covered  products  at  section  305.2.® 
Second,  the  proposed  amendments 
(305.15)  require  that  the  encircled  “E’' 
be  clearly  and  conspicuously  disclosed 
in  color-contrasting  ink  on  the  label  of 
metal  halide  lamp  fixture  packages  and 
the  ballasts  contained  in  those  fixtures. 
Consistent  with  current  requirements 
for  similar  products,  this  disclosiue 
would  be  deemed  conspicuous,  in  terms 
of  size,  if  it  appears  in  typeface  at  least 
as  large  as  either  the  manufacturer’s 
name  or  another  logo  disclosed  on  the 
label  (e.g.,  “UL”  or  “ETL”),  whichever 
is  larger.^ 

Third,  in  addition  to  the  proposed 
package  and  product  labeling 
requirements,  the  amendments  (305.20) 
would  require  retail  catalog  sellers  to 
include  the  capital  letter  “i!”  printed 
within  a  circle  in  their  descriptions  of 
metal  halide  lamp  fixtures. The 
proposed  changes  also  would  require 
disclosures  in  point  of  sale  promotional 
material  as  required  for  other  products 
(305. 19). Finally,  consistent  with 
requirements  for  other  covered 
products,  the  proposed  amendments 
would  add  reporting  requirements  for 
metal  halide  lamp  fixtures  in  section 
305.8  of  the  Rule.^^ 

II.  Upcoming  Rulemaking  on  the 
Effectiveness  of  Lamp  Labeling 

EISA  requires  the  FTC  to  conduct  a 
rulemaking  to  examine  the  effectiveness 
of  current  lighting  disclosures  required 
by  the  Commission  and  to  explore 


^  The  proposed  description  of  (metal  halide  lamp 
fixture  (§  305. 3(u))  indicates  that  only  such  fixtures 
subject  to  DOE  efficiency  standards  are  covered  by 
the  Rule. 


6294(a)(2)(B). 

’OEPCA  requires  energy  disclosures  for  catalog 
sellers  of  covered  products.  (42  U.S.C.  6296(a)). 

EPCA  authorizes  the  Commission  to  require 
such  point  of  sale  disclosures  for  covered  products 
(42  U.S.C.  6294(c)(4)).  The  current  Rule  contains 
similen  requirements  for  fluorescent  lamp  ballasts 
(§  305.19(a)(2)). 

Under  section  305.8,  the  proposed  rule  would 
require  the  submission  of  data  including,  but  not 
limited  to,  model  number,  voltage,  and  ballast 
efficiency.  The  proposed  due  date  for  annual 
reports  of  these  products  would  be  March  1. 


alternative  labeling  approaches  that 
“will  help  consumers  to  understand 
new  high-efficiency  lamp  products  and 
to  base  the  purchase  decisions  of  the 
consumers  on  the  most  appropriate 
source  that  meets  the  requirements  of 
the  consumers  for  lighting  level,  light 
quality,  lamp  lifetime,  and  total 
lifecycle  cost.’’  In  order  to  meet  the 
Congressional  deadline  for  metal  halide 
lamp  fixture  labeling  requirements,  the 
Commission  will  initiate  the  rulemaking 
on  lamp  label  effectiveness  separately  at 
a  future  date. 

III.  Questions  for  Comment 

The  Commission  seeks  comments  on 
all  aspects  of  this  proposed  rule.  All 
comments  should  be  filed  as  prescribed 
in  the  ADDRESSES  section  above,  and 
must  be  received  on  or  before  April  28, 
2008.  We  ask  that  commenters  address 
the  following  questions: 

(1)  What  costs  or  burdens,  or  any 
other  impacts,  do  the  proposed 
requirements  impose,  and  on  whom? 
What  evidence  supports  the  asserted 
costs,  burdens,  or  other  impacts? 

(2)  What  modifications,  if  any,  should 
be  made  to  the  proposed  requirements 
to  increase  their  benefits  to  consumers? 

(a)  What  evidence  supports  your 
proposed  modifications?  Please  submit 
any  such  evidenfce. 

(b)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
proposed  requirements  for  consumers? 

(c)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
proposed  requirements  for  businesses, 
and  in  particular,  small  businesses? 

(3)  What  modifications,  if  any;  should 
be  made  to  the  proposed  requirements 
to  decrease  their  burdens  on  businesses? 

(a)  What  evidence  supports  your 
proposed  modifications?  Please  submit 
any  such  evidence. 

(b)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
proposed  requirements  for  consumers? 

(c)  How  would  these  modifications 
affect  the  costs  and  benefits  of  the 
proposed  requirements  for  businesses, 
and  in’ particular,  small  businesses? 

(4)  Are  the  proposed  reporting 
requirements  in  section  305.8 
appropriate?  If  not,  should  the  Rule 
request  different,  more,  or  less 
information?  If  so,  what  information 
should  be  required?  What  evidence 
supports  your  answer(s)? 

rV.  Paperwork  Reduction  Act 

The  proposed  requirements  for 
package,  product  labels,  as  well  as 
point-of-sale  materials  and  catalog 
disclosures  do  not  constitute  a 


>3  EISA  section  321(b)  (42  U.S.C.  6294(d)(2)(I)). 


“collection  of  information”  vmder  the 
Paperwork  Reduction  Act  of  1995  (44 

U. S.C.  3501-3520)  because  they  are  a 
“public  disclosure  of  information 
originally  supplied  by  the  government 
to  the  recipient  for  the  purpose  of 
disclosure  to  the  public”  as  indicated  in 
0MB  regulations.^'*  The  proposed  data 
reporting  for  metal  halide  lamp  ballast 
manufacturers,  however,  would 
constitute  a  “collection  of 
information.”  Consistent  with  past 
estimates  for  fluorescent  ballast 
manufacturers,  we  expect  such 
reporting  would  require  six  hours  per 
manufacturer.  We  estimate  that  there  dre 
approximately  20  manufacturers  of 
metal  halide  lamp  fixtures.*® 
Accordingly,  we  estimate  the  reporting 
burden  for  these  entities  to  be  120 
hours.  In  addition,  consistent  with  past 
estimates  for  fluorescent  ballast 
manufacturers,  we  estimate  that  the 
yearly  recordkeeping  burden  for  metal 
halide  manufacturers  will  be  no  more 
than  2  hours  each  or  40  hours  total  (2 
hours  X  20  manufacturers).  Therefore, 
the  total  estimated  annual  burden  of  the 
proposed  amendments  is  160  hours.  The 
Commission  seeks  comment  on  this 
estimate. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601-612,  requires  that 
the  Commission  provide  an  Initial 
Regulatory  Flexibility  Analysis 
(“IRFA”)  with  a  proposed  Rule  and  a 
Final  Regulatory  Flexibility  Analysis 
(“FRFA”),  if  any,  with  the  final  rule, 
unless  the  Commission  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  See  5  U.S.C. 
603-605.  The  Commission  does  not 
anticipate  that  the  proposed  Rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  burdens  of  the  rule  are  not 
significant  and  the  number  of  affected 
entities  are  limited.  Accordingly,  this 
document  serves  as  notice  to  the  Small 
Business  Administration  of  the  FTC’s 
certification  of  no  effect. 


'■•5  CFR  1320.3(c)(2). 

’5  The  proposed  rule  would  impose  no  reporting 
requirements  on  catalog  sellers. 

’^This  number  (20)  Is  consistent  with  our 
estimate  for  fluorescent  lamp  ballast  manufacturers. 
See  69  FR  64289, 64291  (Nov.  4,  2004).  U.S. 
Economic  Census  data  indicate  that  there  are 
approximately  80  electric  lamp  bulb  and  part 
manufacturers.  473  residential  electric  lighting 
fixture  manufacturers  and  356  commercial, 
industrial,  and  institutional  electric  lighting  fixture 
manufacturers  in  the  U.S.  We  estimate  that  only  a 
.'^mall  fraction  of  those  companies  manufacture 
metal  halide  lamp  fixtures.  See  http:// 
www.census.gov/econ/census02/guide/ 
INDRPT31.HTM  (Codes  335110,  335121,  and 
335122). 


^  These  proposed  labeling  requirements  track 
existing  requirements  for  fluorescent  lamp  ballasts 
and  luminaires  (see  16  CFR  305.15(a)&(b)).  Indeed, 
the  statutory  language  in  EPCA  for  fluorescent  lamp 
ballasts  and  luminaires  is  very  similar  to  that 
applicable  to  metal  halide  products.  See  42  U.S.C. 
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To  ensure  the  accuracy  of  this 
certification,  however,  the  Commission 
requests  comment  on  whether  the 
proposed  Rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  including  specific  information 
on  the  number  of  entities  that  would  be 
covered  by  the  proposed  Rule,  the 
number  of  these  companies  that  are 
small  entities,  and  the  average  annual 
burden  for  each  entity.  Moreover, 
although  the  Commission  certifies 
under  the  RFA  that  the  rule  proposed  in 
this  notice  would  not,  if  promulgated, 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Commission  has  determined, 
nonetheless,  to  publish  an  IRFA  in  order 
to  inquire  into  the  impact  of  the 
proposed  Rule  on  sm^l  entities  as 
follows: 

A.  Description  of  the  Reason  That 
Action  by  the  Agency  Is  Being  Taken 

Section  324  of  EISA  requires  the 
Commission  to  issue  labeling  rules  for 
metal  halide  lamp  products.  EISA 
specifies  the  content  of  such  labels. 

Also,  the  Federal  Trade  Commission  is 
charged  with  enforcing  the  requirements 
of  42  U.S.C.  6294,  which  require  the 
agency  to  issue  this  rule. 

B.  Statement  of  the  Objectives  of,  and 
Legal  Basis  for,  the  Proposed  Rule 

The  objective  of  the  proposed  Rule  is 
to  establish  energy  labeling 
requirements  for  metal  halide  lamp 
fixtures  and  ballasts.  Section  324  of 
EISA  requires  the  Commission  to  issue 
labeling  rules  for  metal  halide  lamp 
products.  EISA  specifies  the  content  of 
such  labels. 

C.  Small  Entities  To  Which  the  Proposed 
Rule  Will  Apply 

Under  the  Small  Business  Size 
Standards  issued  by  the  Small  Business 
Administration,  lighting  fixture 
manufacturers  qualify  as  small 
businesses  if  they  have  fewer  than  500 
employees.  As  discussed  in  more  detail 
in  section  IV  of  this  Notice,  the 
Commission  estimates  that  only  a  small 
fraction  of  lamp  fixture  manufacturers 
{approximately  20  entities)  produce 
metal  halide  lamp  fixtures  and  ballasts. 
Even  if  most  of  these  entities  were  small 
businesses,  the  number  would  not  be 
substantial. 

The  Commission  also  estimates  that 
200  catalog  retailers  (including  Web  site 
sellers)  would  have  to  comply  with  the 
new  reporting  requirements,  most  or  all 
of  which  are  probably  small  businesses. 
As  with  catalog  sellets  of  fluorescent 
lamp  ballasts  under  the  current  rule, 
catalog  sellers  of  metal  halide  fixtures 
and  ballasts  would  have  to  insert  an 


encircled  “E”  in  each  description  of 
metal  halide  lamp  fixtures  they  offer  for 
sale.  We  expect  that  the  burden 
associated  with  such  disclosures  will  be 
de  minimis. 

The  Commission  seeks  comment  and 
information  with  regard  to  the  estimated 
number  or  nature  of  small  business 
entities  for  which  the  proposed  Rule 
would  have  a  significant  economic 
impact. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  Commission  recognizes  that  the 
proposed  labeling  rule  will  involve 
some  increased  costs  for  affected 
parties.  Most  of  these  costs  will  be  in 
the  form  of  redrafting  information 
placed  on  packages  and  products  and 
placing  the  required  disclosure  in  paper 
and  web-based  catalogs.  Specifically, 
the  proposed  amendments  require  that 
labels  for  metal  halide  lamp  fixtures  and 
ballasts,  and  point-of-sale  promotional 
material  for  fixtures,  disclose  an  “E” 
within  a  circle.  Manufacturers  already 
include  information  on  packages  emd 
ballasts  in  the  ordinary  course  of 
business.  The  Rule  would  require 
manufactures  to  reformat  their  labels 
one  time  to  include  the  encircled  “E” 
symbol.  The  proposed  requirement  that 
catalog  sellers  include  the  encircled  “E” 
in  their  product  descriptions  would 
involve  the  same,  one-time  change  to  all 
of  the  metal  halide  lamp  fixtures  in  the 
seller’s  catalog.  Similarly,  the  Rule 
would  contain  standard  reporting 
requirements  for  manufacturers  to 
submit  data  that,  in  all  likelihood,  they 
already  generate  and  disseminate  during 
the  normal  course  of  business  in 
catalogs  and  other  disclosures. 

The  Commission  does  not  expect  that 
there  will  be  any  significant  legal, 
professional,  or  training  costs  to  comply 
with  the  rule.  The  Commission  does  not 
expect  that  the  labeling  requirements 
will  impose  significant  incremental 
costs  for  Web  sites  or  other  advertising. 
Thus,  the  Commission  anticipates  that, 
in  total,  the  burdens  imposed  by  the 
proposed  amendment  should  not  be 
significant  on  any  particular  entity.  The 
Commission  invites  comment  and 
information  on  these  issues. 

E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  has  not  identified 
any  other  federal  statutes,  rules,  or 
policies  that  would  duplicate,  overlap, 
or  conflict  with  the  proposed  Rule.  The 
Commission  invites  comment  and 
information  on  this  issue. 


F.  Significant  Alternatives  to  the 
Proposed  Rule 

The  proposed  amendments  closely 
track  the  prescriptive  requirements  of 
the  statute,  and  thus  leave  little  room  for 
significant  alternatives  to  decrease  the 
burden  on  regulated  entities. 
Nevertheless,  the  Commission  seeks 
comment  and  information  on  the  need, 
if  any,  for  alternative  compliance 
methods  that,  consistent  with  the 
statutory  requirements,  would  reduce 
the  economic  impact  of  the  rule  on 
small  entities.  Congress  has  specified 
due  dates  for  the  Rule’s  promulgation 
and  its  applicability  to  affected  entities. 
Accordingly,  the  Commission  has  no 
discretion  as  to  the  timing  of  the  Rule’s 
implementation.  If  the  comments  filed 
in  response  to  this  notice  identify  small 
entities  that  are  affected  by  the  Rule,  as 
well  as  alternative  methods  of 
compliance  that  would  reduce  the 
economic  impact  of  the  rule  on  such 
entities,  the  Commission  will  consider 
the  feasibility  of  such  alternatives  and 
determine  whether  they  should  be 
incorporated  into  tlie  Final  Rule. 

VI.  Proposed  Rule  Language 
List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  the 
Commission  proposes  the  following 
amendments  to  16  CFR  part  305: 

PART  305— RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  (“APPLIANCE 
LABELING  RULE’’) 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  In  §  305.2,  in  paragraph  (k)(2),  add 
the  phrase  “metal  halide  lamp  fixtures,’’ 
after  the  phrase  “fluorescent  lamp 
ballasts,’’  revise  paragraph  (1)(21),  and 
add  paragraph  (1)(22)  to  read  as  follows: 

§  305.2  Definitions. 
***** 

(1)  *  *  * 

(21)  Metal  halide  lamp  fixtures. 

(22)  Any  other  type  of  consumer 
product  which  the  Department  of 
Energy  classifies  as  a  covered  product 
under  section  322(b)  of  the  Act  (42 
U.S.C.  6292). 

***** 
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'3.  In  section  305.3,  add  paragraphs  (s), 

(t),  and  (u)  to  read  as  follows: 

§  305.3  Description  of  covered  products. 
***** 

(s)  Metal  halide  ballast  means  a 
ballast  used  to  start  and  operate  metal 
halide  lamps. 

(t)  Metal  halide  lamp  means  a  high 
intensity  discharge  lamp  in  which  the 
major  portion  of  the  light  is  produced  by 
radiation  of  metal  halides  and  their 
products  of  dissociation,  possibly  in 
combination  with  metallic  vapors. 

(u)  Metal  halide  lamp  fixture  means  a 
light  fixture  for  general  lighting 
application  that  is  designed  to  be 
operated  with  a  metal  halide  lamp  and 
a  ballast  for  a  metal  halide  lamp  and 
that  is  subject  to  and  complies  with 
Department  of  Energy  efficiency 
standards  issued  pursuant  to  42  U.S.C.  - 
6295. 

***** 

4.  Section  305.8  is  amended  as 
follows: 

a.  In  paragraph  (a)(1)  of  section  305.8, 
add  the  phrase  “metal  halide  lamp 
fixtures,”  after  the  phrase  “fluorescent 
lamp  ballasts,”. 

b.  Add  paragraph  (a)(5). 

c.  Revise  paragraph  (b)(1) 

§  305.8  Submission  of  data. 

(a)  *  *  * 

(5)  Each  manufacturer  of  a  metal 
halide  lamp  fixture  shall  submit 
annually  to  the  Commission  a  report  for 
each  basic  model  of  metal  halide  lamp 
fixture  in  current  production.  The  report 
shall  contain  the  following  information: 

(i)  Name  and  address  of  manufacturer; 

(ii)  All  trade  names  under  which  the 
metal  halide  lamp  fixture  is  marketed: 

(iii)  Model  number; 

(iv)  Starting  serial  number,  date  code 
or  other  means  of  identiiying  the  date  of 
manufacture  (date  of  manufacture 
information  must  be  included  with  only 
the  first  submission  for  each  basic 
model); 

(v)  Type  of  ballast  [e.g.,  pulse,  probe, 
or  electronic); 

(vi)  Nominal  input  voltage  and 
frequency: 

(vii)  Ballast  efficiency:  and 

(viii)  Lamp  type  and  wattage  (or  range 
of  wattages)  with  which  the  metal 
halide  lamp  fixture  is  designed  to  be 
used. 

(b) (1)  All  data  required  by  305.8(a) 
except  serial  numbers  shall  be 
submitted  to  the  Commission  annually, 
on  or  before  the  following  dates: 


Product  category 

Deadline 
for  data 
submis¬ 
sion 

Refrigerators . 

Aug.  1 

— - , 

i 

1 

Product  category 

Deadline 
for  data 
submis¬ 
sion 

Refrigerator-freezers  . 

Aug.  1 

Freezers  . . 

Aug.  1 

Central  air  conditioners  . 

July  1 

Heat  pumps . 

July  1 

Dishwashers . 

June  1 

Water  heaters . 

May  1 

Room  air  conditioners  . 

May  1 

Furnaces  . 

i  May  1 

Pool  heaters  . 

May  1 

Clothes  washers . 

Oct.  1 

Fluorescent  lamp  ballasts  . 

Mar.  1 

Showerheads  . 

Mar.  1 

Faucets . 

Mar.  1 

Water  closets  . 

Mar.  1 

Urinals  . 

Mar.  1 

Metal  halide  lamp  fixtures  . 

Mar.  1 

Fluorescent  lamps . 

1  Mar.  1 
[Stayed] 

Medium  Base  Compact  Fluores- 

Mar.  1 

cent  Lamps. 

[Stayed] 

Incandescent  Lamps,  incl.  Reflec- 

!  Mar.  1 

tor  Lamps. 

[Stayed] 

*  *  *  *  * 


§305.10  [Amended] 

5.  In  paragraph  (a)  of  §  305.10,  add  the 
phrase  “metal  halide  lamp  fixtures,” 
after  the  phrase  “fluorescent  lamp 
ballasts,”. 

6.  In  §  305.15,  add  paragraph  (c)  to 
read  as  follows: 

§  305.1 5  Labeling  for  lighting  products. 
***** 

(c)  Metal  halide  lamp  fixtures  and 
metal  halide  ballasts 

(1)  Contents.  Metal  halide  ballasts 
contained  in  a  metal  halide  lamp  fixture 
covered  by  this  Part  shall  be  marked 
conspicuously,  in  color-contrasting  ink, 
with  a  capital  letter  “E”  printed  within 

a  circle.  Packaging  for  metal  halide  lamp 
fixtures  covered  by  this  Part  shall  also 
be  marked  conspicuously  with  a  capital 
letter  “E”  printed  within  a  circle.  For 
purposes  of  this  section,  the  encircled 
capital  letter  “E”  will  be  deemed 
“conspicuous,”  in  terms  of  size,  if  it  is 
as  large  as  either  the  manufacturer’s 
name  or  another  logo,  such  as  the  “UL,” 
“CBM”  or  “ETL”  logos,  whichever  is 
larger,  that  appears  on  the  metal  halide 
ballast,  or  the  packaging  for  the  metal 
halide  lamp  fixture,  whichever  is 
applicable  for  purposes  of  labeling. 

(2)  Product  Labeling.  The  encircled 
capital  letter  “E”  on  metal  halide 
ballasts  must  appear  conspicuously,  in 
color-contrasting  ink  [i.e.,  in  a  color  that 
contrasts  with  the  background  on  which 
the  encircled  capital  letter  “E”  is 
placed)  on  the  surface  that  is  normally 
labeled.  It  may  be  printed  on  the  label 
that  normally  appears  on  the  metal 
halide  ballast,  printed  on  a  separate 


label,  or  stamped  indelibly  on  the 
surface  of  the  metal  halide  ballast. 

(3)  Package  Labeling.  For  purposes  of 
labeling  under  this  section,  packaging 
for  metal  halide  lamp  fixtures  consists 
of  the  plastic  sheeting,  or  “shrink¬ 
wrap,”  covering  pallet  loads  of  metal 
halide  lamp  fixtures  as  well  as  any 
containers  in  which  such  metal  halide 
lamp  fixtures  are  marketed  individually 
or  in  small  numbers.  The  encircled 
capital  letter  “E”  on  packages 
containing  metal  halide  lamp  fixtures 
must  appear  conspicuously,  in  color¬ 
contrasting  ink,  on  the  surface  of  the 
package  on  which  printing  or  a  label 
normally  appears.  If  the  package 
contains  printing  on  more  than  one 
surface,  the  label  must  appear  on  the 
surface  on  which  the  product  inside  the 
package  is  described.  The  encircled 
capital  letter  “E”  may  be  printed  on  the 
surface  of  the  package,  printed  on  a 
label  containing  other  information, 
printed  on  a  separate  label,  or  indelibly 
stamped  on  the  surface  of  the  package. 

In  the  case  of  pallet  loads  containing 
metal  halide  lamp  fixtures,  the  encircled 
capital  letter  “E”  must  appear 
conspicuously,  in  color-contrasting  ink, 
on  the  plastic  sheeting,  unless  clear 
plastic  sheeting  is  used  and  the 
encircled  capital  letter  “E”  is  legible 
underneath  this  packaging.  The 
encircled  capital  letter  “E”  must  also 
appear  conspicuously  on  any 
documentation  that  would  normally 
accompany  such  a  pallet  load.  The 
encircled  capital  letter  “E”  may  appear 
on  a  label  affixed  to  the  sheeting  or  may 
be  indelibly  stamped  on  the  sheeting.  It 
may  be  printed  on  the  documentation, 
printed  on  a  separate  label  that  is 
affixed  to  the  documentation  or 
indelibly  stamped  on  the 
documentation. 

7.  In  paragraph  (a)(1)  of  §  305.19,  add 
the  phrase  “metal  halide  lamp  fixtures,” 
after  the  phrase  “fluorescent  lamp 
ballasts,”  and  revise  paragraph  (a)(2)  to 
read  as  follows: 

§  305.19  Promotional  material  displayed  or 
distributed  at  point  of  sale. 

(a)  *  *  * 

(2)  Any  manufacturer,  distributor, 
retailer  or  private  labeler  who  prepares 
printed  material  for  display  or 
distribution  at  point  of  sale  concerning 
a  covered  product  that  is  a  fluorescent 
lamp  ballast  or  metal  halide  lamp 
fixture  to  which  standards  are 
applicable  under  section  325  of  the  Act, 
shall  disclose  conspicuously  in  such 
printed  material,  in  each  description  of 
such  product,  an  encircled  capital  letter 
“E”. 

***** 
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8.  In  paragraph  (a)  of  §  305.20,  add  the 
phrase  “metal  halide  lamp  fixtures,” 
after  the  phrase  “fluorescent  lamp 
ballasts,”  and  add  paragraph  (e)  to  read 
as  follows: 

§  305.20  Paper  catalogs  and  Web  sites. 
***** 

(e)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  metal  halide  lamp  fixtures 
manufactured  on  or  after  January  1, 

2009  in  a  catalog,  ft-om  which  they  may 
be  purchased  by  cash,  charge  account  or 
credit  terms,  shall  disclose 
conspicuously  in  such  catalog,  in  each 
description  of  such  metal  halide  lamp 
fixture,  a  capital  letter  “E”  printed 
within  a  circle. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  E8-6566  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  6750-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

[PA-150-FOR;  OSM-2008-0002] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  removal  of 
required  amendment. 

SUMMARY:  We  are  announcing  receipt  of 
a  request  to  remove  a  required 
amendment  to  the  Pennsylvania 
regulatory  program  (the  “Pennsylvania 
program”)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  In  response  to  a 
required  program  amendment  codified 
in  the  Federal  regulations  at  30  CFR 
938.16(uuu),  Pennsylvania  has 
submitted  rationale  that  it  believes 
supports  its  position  that  current 
program  provisions  are  sufficient  to 
render  its  program  no  less  effective  than 
the  Federal  requirements  and,  therefore, 
no  amendment  is  necessary.  The 
required  amendment  pertains  to 
regulatory  exemptions  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals. 

This  document  gives  the  times  and 
locations  that  the  Pennsylvania  program 
and  this  request  are  aveulable  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments,  and  the  procedures  that  we 


will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  until  4  p.m.,  local  time  May 
1,  2008.  If  requested,  we  will  hold  a 
public  hearing  on  April  28,  2008.  We 
will  accept  requests  to  speak  at  a 
hearing  imtil  4  p.m.,  local  time  on  April 
16,  2008. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  two  methods: 

Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  The  proposed  rule 
has  been  assigned  Docket  ID:  OSM- 
2008-0002.  If  you  would  like  to  submit 
comments  through  the  Federal 
eRuIemaking  Portal,  go  to  http:// 
www.regulations.gov  cmd  do  the 
following.  Click  on  the  “Advanced 
Docket  Search”  button  on  the  right  side 
of  the  screen.  Type  in  the  Docket  ID 
OSM-2008-0002  and  click  the 
“Submit”  button  at  the  bottom  of  the 
page.  The  next  screen  will  display  the 
Docket  Search  Results  for  the 
rulemaking.  If  you  click  on  OSM-2008- 
0002,  you  can  view  the  proposed  rule 
and  submit  a  comment.  You  can  also 
view  supporting  material  and  any 
comments  submitted  by  others. 
Mail/Hand  Delivery/Courier:  Mr.  George 
Rieger,  Chief,  Pittsburgh  Field 
Division,  Office  of  Smface  Mining 
Reclamation  and  Enforcement,  415 
Market  Street,  Room  304,  Harrisburg, 
PA  17101. 

Instructions:  For  detailed  instructions 
on  submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  “Public  Comment  Procedures” 
heading  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 

Docket:  In  addition  to  obtaining 
copies  of  documents  at  http:// 
www.regulations.gov,  information  may 
also  be  obtained  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM’s 
Pittsburgh  Field  Division. 

Mr.  George  Rieger,  Chief,  Pittsburgh 
Field  Division,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  415  Market  Street, 

Room  304,  Heirrisburg,  PA  17101, 

(717)  782-4036.  E-mail: 
grieger@osmre.gov. 

Joseph  P.  Pizarchik,  Director,  Bureau  of 
Mining  and  Reclamation, 
Pennsylvania  Department  of 
Environmental  Protection,  Rachel 
Carson  State  Office  Building,  P.O.  Box 
8461,  Harrisburg,  Pennsylvania 
17105-8461,  Telephone:  (717)  787- 
5015.  E-mail:  jpizarchik@state.pa.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Rieger,  Chief,  Pittsburgh  Field 


Division,  Telephone:  (717)  782-4036.  E- 
mail:  grieger@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Description  of  the  Request 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  progreun 
includes,  among  other  things,  “a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act.  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act.”  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30, 1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary’s  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30, 1982,  Federal  Register 
(47  FR  33050).  You  can  also  find  later 
actions  concerning  the  Pennsylvania 
program  and  program  amendments  at  30 
CFR  938.11,  938.12,  938.13,  938.15  and 
938.16. 

II.  Description  of  the  Request 

By  letter  dated  December  18,  2007 
(Administrative  Record  Number  PA 
892.00),  Pennsylvania  sent  us  a 
'response  to  a  program  amendment  that 
was  required  by  OSMRE  in  a  final  rule 
notice  published  in  the  Federal  Register 
on- November  7, 1997  (62  FR  60177)  and 
codified  in  the  Federal  Regulations  at  30 
CFR  938.16(uuu).  Pennsylvania  states 
that  it  believes  that  current 
Pennsylvania  program  regulations  are 
sufficient  to  render  its  program  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  702.17(c)(2)  and  (c)(3). 
Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals  and,  therefore,  a  program 
amendment  is  not  necessary. 

This  required  amendment  provided 
that  Pennsylvania  submit  an 
amendment  to  provide  counterparts  to 
the  Federal  regulations  at  30  CFR 
702.15(d),  (e),  (f),  and  702.17(c)(2),  and 
(c)(3).  The  Federal  regulations  pertain  to 
(1)  conditions  of  exemption  and  right  of 
inspection  and  entry;  and  (2)  revocation 
and  enforcement.  Pennsylvania  submits 
that  its  regulatory  program  already 
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contains  counterparts  tq  tne  Federal  , 
regulations  and,  therefore^  is  as  effective 
as  the  Federal  regulations  pertaining  to‘' 
incidental  coal  extraction.  Pennsylvania 
requests  that  we  remove  the  condition 
found  at  30  CFR  938.16(uuu)  on  this 
basis. 

In  summary,  the  Federal  regulations 
and  PADEP  rationale  are  provided  as 
follows: 

Federal  Regulations:  30  CFR  702.15, 
Conditions  of  exemption  and  Right  of 
Inspection  and  Entry,  provides  the 
following  with  regard  to  exemptions  for 
coal  extraction  incidental  to  the 
extraction  of  other  minerals: 

(d)  Authorized  representatives  of  the 
regulatory  authority  and  the  Secretary 
shall  have  the  right  to  conduct 
inspections  of  operations  claming 
exemption  under  this  part. 

(e)  Each  authorized  representative  of 
the  regulatory  authority  and  the 
Secretary  conducting  an  inspection 
under  this  part: 

(1)  Shall  nave  a  right  of  entry  to, 
upon,  and  through  any  mining  and 
reclamation  operations  without  advance 
notice  or  search  warrant,  upon 
presentation  of  appropriate  credentials; 

(2)  May,  at  reasonable  times  and 
without  delay,  have  access  to  and  copy 
any  records  relevant  to  the  exemption; 
and 

(3)  Shall  have  a  right  to  gather 
physical  and  photographic  evidence  to 
document  conditions,  practices,  or 
violations  at  a  site. 

(f)  No  seeu-ch  warrant  shall  be  required 
with  respect  to  any  activity  under 
paragraphs  (d)  and  (e)  of  this  section, 
except  that  a  search  warrant  may  be 
required  for  entry  into  a  building. 

PADEP  Response:  OSM’s  review  of  25 
Pennsylvania  Code  (Pa  Code)  Section 
86.5  in  the  1997  rulemaking  did  not 
include  a  discussion  of  the  need  for  25 
Pa  Code  Section  86.5  to  be  revised  to 
add  counterparts  to  the  Federal 
regulations  at  30  CFR  702.15(d),  (e),  and 
(f).  Thus,  it  is  not  clear  why  OSM 
considered  25  Pa  Code  Section  86.5  to 
be  less  effective  than  the  Federal 
regulations  with  respect  to  the  right  to 
conduct  inspections  and  right  of  entry 
for  operations  extracting  coal  incidental 
to  surface  mining. 

Pennsylvania’s  non-coal  mining 
regulations  in  25  Pa  Code  Chapter  77, 
(which  persons  claiming  exemption 
under  2-5  Pa  Code  Section  86.5  are 
subject  to  pursuant  to  25  Pa  Code 
Section  86.5(a)),  provide  counterparts  to 
the  Federal  regulations  at  30  CFR 
702.15(d),  (e),  and  (f).  Furthermore,  it 
provides  broader  authority  to 
Pennsylvania’s  authorized 
representatives  given  that  they  may 
enter  a  building  at  a  surface  mine  site 


for  purposes  of  inspection  or 
investigation  without  being  required  to 
obtain  a  search  warrant. 

Federal  Regulations:  30  CFR 
702.17(c)(2)  and  (c)(3).  Revocation  and 
Enforcement,  provides  that: 

(c)(1)  If  the  regulatory  authority  finds 
that  an  operator  has  not  demonstrated 
that  activities  conducted  in  the  mining 
area  qualify  for  the  exemption,  the 
regulatory  authority  shall  revoke  the 
exemption  and  immediately  notify  the 
operator  and  intervenors.  If  a  decision  is 
made  not  to  revoke  an  exemption,  the 
regulatory  authority  shall  immediately 
notify  the  operator  and  intervenors. 

(2)  Any  adversely  affected  person  may 
request  administrative  review  of  a 
decision  whether  to  revoke  an 
exemption  within  30  days  of  the 
notification  of  such  decision  in 
accordance  with  procedures  established 
under  43  CFR  4.1280  when  OSM  is  the 
regulatory  authority  or  under 
corresponding  state  procedures  when  a 
State  is  the  regulatory  authority. 

(3)  A  petition  for  administrative 
review  filed  under  43  CFR  4.1280  or . 
under  corresponding  State  procedures 
shall  not  suspend  the  effect  of  a 
decision  whether  to  revoke  an 
exemption. 

PADEP’s  Response:  OSM’s  required 
amendment  at  30  CFR  938.16(uuu)  with 
respect  to  Pennsylvania  counterparts  for 
30  CFR  702.17(c)(2)  and  (c)(3)  also  was 
not  discussed  in  the  1997  rulemaking 
More  importantly,  this  part  of  the 
required  amendment  actually  conflicts 
with  OSM’s  own  findings  in  the  1997 
rulemaking. 

In  the  1997  rulemaking,  OSM 
determined  that  25  Pa  Code  Section 
86.5(o)  is  identical  in  meaning  to  30 
CFR  702.17(c)(2):  25  Pa  Code  Section 
86.5(o)  is  identical  in  meaning  to  30 
CFR  702.17(c)(2);  and  that  25  Pa  Code 
Section  86.5(n)  is  identical  in  meaning 
to  30  CFR  702.17(c)(3).  See  Federal 
Register  (62  FR  60169-70  and  Table  A). 
OSM  then  concluded:  “Because  the 
above  proposed  revisions  (listed  in 
Table  A)  are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Pennsylvania’s 
proposed  rules  are  no  less  effective  than 
the  Federal  rules.’’  Thus,  the  portion  of 
30  CFR  938.16(uuu)  pertaining  to 
counterparts  to  30  CFR  702.17(c)(2)  and 
(c)(3)  appears  to  be  an  error. 

In  any  event,  Pennsylvania  submits 
that  statutory  and  regulation  sections 
regarding  the  right  of  appeal  to  the 
Pennsylvania  Environmental  Hearing 
Board  provide  counterparts  to  30  CFR 
702.17(c)(2)  and  (c)(3).  These  sections 
are  the  Environmental  Hearing  Board 
(EHB)  Act  at  35  Pennsylvania  Statute 
7511-7516;  25  Pa  Code  Chapter  1021 


(EHB  procedural  rules);  25  Pa  Code 
Section  1021.2  (defining  “action”  of  the 
department),  and  Section  1021.51 
(commencement  of  an  appeal). 
Therefore,  Pennsylvania  submits  that  its 
regulatory  program  already  contains 
counterparts  to  the  Federal  regulations 
at  30  CFR  702.17(c)(2)  and  (c)(3),  which 
are  as  effective  as  the  Federal 
regulations. 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Pennsylvania  program. 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  We 
may  not  consider  or  respond  to  your 
comments  when  developing  the  final 
rule  if  they  are  received  after  the  close 
of  the  comment  period  (see  DATES).  We 
will  make  every  attempt  to  log  all 
comments  into  the  administrative 
record,  but  comments  delivered  to  an 
address  other  than  the  Pittsburgh  Field 
Division  identified  above  may  not  be 
logged  in. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  yom 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  local  time  on  April  16,  2008.  If 
you  are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
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hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  submission,  please  request  a 
meeting  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

rV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  ft'om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  Subsections  (a) 
and  (b)  of  that  Section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  Sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17{h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  “establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations.”  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  “in 
accordance  with”  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  “consistent  with” 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  lands. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  major 
Federal  action  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(c).  A  determination  has  been 
made  that  such  decisions  are 


categorically  sxclttded  from  the  NEPA 
process  (516  DM  8. 4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
analysis  for  the  counterpart  Federal 
regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  29,  2008. 

Thomas  D.  Shope, 

Regional  Director,  Appalachian  Region. 

[FR  Doc.  E8-6715  Filed  3-31-08;  8:45  am) 
BILLING  CODE  4310-0S-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[DOD-2007-HA-0048;  RIN  0720-AB19] 

32  CFR  Part  199 

TRICARE;  Outpatient  Hospital 
Prospective  Payment  System  (OPPS) 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  a  prospective  payment 
system  for  hospital  outpatient  services 
similar  to  that  furnished  to  Medicare 
beneficiaries,  as  set  forth  in  section 
1833(t)  of  the  Social  Security  Act.  The 
rule  also  recognizes  applicable  statutory 
requirements  and  changes  arising  from 
Medicare’s  continuing  experience  with 
this  system  including  certain  related 
provisions  of  the  Medicare  Prescription 
Drug,  Improvement,  and  Modernization 
Act  of  2003.  The  Department  is 
publishing  this  rule  to  implement  an 
existing  statutory  requirement  for 
adoption  of  Medicare  payment  methods 
for  institutional  care  which  will 
ultimately  provide  incentives  for 
hospitals  to  furnish  outpatient  services 
in  an  efficient  and  effective  manner. 
OATES:  Written  comments  received  at 
the  address  indicated  below  by  June  2, 
2008  will  be  accepted. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and  or 
Regulatory  Information  Number  (RIN) 
number  and  title,  by  either  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  Management 
System  Office,  1160  Defense  Pentagon, 
Washington,  DC  20301-1160. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  or  RIN  for  this  Federal 
Register  document.  The  general  policy 
for  comments  and  other  submissions 
from  members  of  the  public  is  to  make 
these  submissions  available  for  public 
viewing  on  the  Internet  at  http:// 
regulations.gov  as  they  are  received 
without  change,  including  any  personal 
identifiers  or  contact  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bennett,  TRICARE 
Management  Activity,  Medical  Benefits, 
and  Reimbursement  Systems,  telephone 
(303) 676-3494. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

The  OPPS  evolved  out  of 
Congressional  mandates  for  replacement 


of  Medicare’s  cost-based  payment 
methodology  with  a  prospective 
payment  system  (PPS).  Medicare 
implemented  OPPS  for  services 
furnished  on  or  after  August  1,  2000, 
with  temporary  transitional  provisions 
to  buffer  the  financial  impact  of  the  new 
prospective  payment  system  (e.g., 
incorporating  transitional  pass-through 
adjustments  and  proportional 
reductions  in  beneficiary  cost-sharing  to 
lessen  potential  payment  reductions 
experienced  under  the  new  OPPS). 

Congress  likewise  established 
enabling  legislation  under  section  707  of 
the  National  Defense  Authorization  Act 
of  Fiscal  Year  2002  (NDAA-02),  Public 
Law  107-107  (December  28,  2001) 
changing  the  statutory  authorization  [in 
10  U.S.C.  1079(j)(2)]  that  TRICARE 
payment  methods  for  institutional  care 
shall  be  determined,  to  the  extent 
practicable,  in  accordance  with  the 
same  reimbursement  rules  used  by 
Medicare.  Similarly,  under  10  U.S.C. 
1079(h),  the  amount  to  be  paid  to  health 
care  professional  and  other  non- 
institutional  health  care  providers 
“shall  be  equal  to  an  amount 
determined  to  be  appropriate,  to  the 
extent  practicable,  in  accordance  with 
the  same  reimbursement  rules  used  by 
Medicare’’.  Based  on  these  statutory 
mandates,  TRICARE  is  adopting 
Medicare’s  prospective  payment  system 
for  reimbursement  of  hospital  outpatient 
services  currently  in  effect  for  the 
Medicare  program  as  required  under  the 
Balanced  Budget  Act  of  1997  (BBA 
1997),  (Pub.  L.  105-33)  which  added 
section  1833(t)  of  the  Social  Security 
Act  providing  comprehensive 
provisions  for  establishment  of  a 
Medicare  hospital  OPPS.  The  Act 
required  development  of  a  classification 
system  for  covered  outpatient  services 
that  consisted  of  groups  arranged  so  that 
the  services  within  each  group  were 
comparable  clinically  and  with  respect 
to  the  use  of  resources.  The  Act  also 
described  the  method  for  determining 
the  Medicare  payment  amount  and 
beneficiary  coinsurance  amount  for 
services  covered  under  the  outpatient 
PPS.  This  included  the  formula  for 
calculating  the  conversion  factor  and 
data  requirements  for  establishing 
relative  payment  weights. 

Centers  for  Medicare  &  Medicaid 
Services  (CMS)  published  a  proposed 
rule  in  the  Federal  Register  on 
September  8,  1998  (63  FR  47552)  setting 
forth  the  proposed  PPS  for  hospital 
outpatient  services.  On  June  30,  1999,  a 
correction  notice  was  published  (64  FR 
35258)  to  correct  a  number  of  technical 
and  typographical  errors  contained  in 
the  September  8, 1998  proposed  rule. 


Subsequent  to  publication  of  the 
proposed  rule,  the  Medicare,  Medicaid, 
and  State  Child  Health  Insurance 
Program  (SCHIP)  Balanced  Budget 
Refinement  Act  of  1999  (BBRA  1999) 
(Pub.  L.  106-133)  enacted  on  November 
29,  1999,  made  major  changes  that 
affected  the  proposed  Medicare  OPPS. 
The  following  BBRA  1999  provisions 
were  implemented  in  a  final  rule  (65  FR 
18434)  published  on  April  7,  2000. 

•  Made  adjustments  for  covered 
services  whose  costs  exceed  a  given 
threshold  (i.e.,  an  outlier  payment). 

•  Established  transitional  pass¬ 
through  payments  for  certain  medical 
devices,  drugs,  and  biologicals. 

•  Placed  limitations  on  judicial 
review  for  determining  outlier  payments 
and  the  determination  of  additional 
payments  for  certain  medical  devices, 
drugs,  and  biologicals. 

•  Included  as  covered  outpatient 
services  implantable  prosthetics  and 
durable  medical  equipment  and 
diagnostic  x-ray,  laboratory,  and  other 
tests  associated  with  those  implantable 
items. 

•  Limited  the  variation  of  costs  of 
services  within  each  payment 
classification  group. 

•  Required  at  least  annual  review  of 
the  groups,  relative  payment  weights, 
and  the  wage  and  other  adjustments  to 
take  into  account  changes  in  medical 
practice,  the  addition  of  new  services, 
new  cost  data,  and  other  relevant 
information  or  factors. 

•  Established  transitional  corridors 
that  would  limit  payment  reductions 
under  the  hospital  outpatient  PPS. 

•  Established  hold  harmless 
provisions  for  rural  and  cancer 
hospitals. 

•  Provided  that  the  coinsurance 
amount  for  a  procedure  performed  in  a 
year  could  not  exceed  the  hospital 
inpatient  deductible  for  the  year. 

Section  1833(t)  of  the  Social  Security 
Act  was  subsequently  amended  by  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  (BIPA)  of  2000  (Pub.  L.  106-554) 
and  the  Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act 
(MMA)  of  2003  (Pub.  L.  108-173) 
making  additional  changes  in  the  OPPS. 

As  a  prelude  to  implementation  of  the 
OPPS,  Congress  enacted  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA)  (Pub.  L.  99-509)  which  paved 
the  way  for  development  of  a  PPS  for 
hospital  outpatient  services  by 
prohibiting  payment  for  non-physician 
services  furnished  to  hospital  patients 
(inpatients  and  outpatients),  unless  the 
services  were  furnished  either  directly 
or  under  arrangement  with  the  hospital, 
except  for  services  of  physician 
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assistants,  nurse  practitioners  and 
clinical  nurse  specialists.  Exceptions 
were  also  made  for  clinical  diagnostic 
procedures,  the  payment  of  which  may 
only  be  made  to  the  person  or  entity  that 
performed,  or  supervised  the 
performance  of,  the  test:  and  for 
exceptionally  intensive  hospital 
outpatient  services  provided  to  Skilled 
Nursing  Facility  (SNF)  residents  that  lie 
well  beyond  the  scope  of  the  care  that 
SNFs  would  ordinarily  furnish,  and 
thus  beyond  the  ordinary'  scope  of  the 
SNF  care  plan.  Consolidated  billing 
facilitated  the  payment  of  services 
included  within  the  scope  of  each 
ambulatory  payment  classification 
(APC).  The  OBRA  also  mandated 
hospitals  to  report  claims  for  services 
under  the  Healthcare  Common 
Procedure  Coding  System  (HCPCS) 
which  enabled  the  identification  of 
specific  procedures  and  services  used  in 
the  development  of  outpatient  PPS 
rates. 

Ongoing  changes  and  refinement  to 
the  OPPS  have  been  accomplished 
through  annual  proposed  and  final 
rulemaking,  along  with  interim 
transmittals  and  program  memoranda 
taking  into  consideration  changes  in 
medical  practice,  addition  of  new 
services,  new  cost  data,  and  other 
relevant  information  and  factors. 
TRICARE  will  recognize  to  the  extent 
practicable  all  applicable  statutory 
requirements  and  changes  arising  from 
Medicare’s  continuing  experience  with 
this  prospective  payment  system, 
including  changes  to  the  amounts  and 
factors  used  to  determine  the  payment 
rates  for  hospital  outpatient  services 
paid  under  the  prospective  payment 
system  [e.g.,  annual  recalibration 
(updating)  of  group  weights  and 
conversion  factors  and  adjustments  for 
area  wage  differences  (wage  index 
updates)].  The  agency  will  adopt  all  of 
Medicare’s  CY  2008  OPPS  changes 
published  in  the  Federal  Register  on 
November  27,  2007,  (72  FR  66580);  e.g., 
extending  the  cvurent  packaging  to 
include  guidance  services,  image 
processing  services,  intraoperative 
services,  imaging  supervision  and 
interpretation  services,  diagnostic 
radiopharmaceuticals,  contrast  agents, 
and  observation  services;  and  reduction 
of  payments  in  cases  where  a  hospital 
receives  a  substantial  partial  credit  from 
the  memufacturer  toward  the  cost  of  a 
replacement  device  implanted  in  a 
procedure. 

While  TRICARE  intends  to  remain  as 
true  as  possible  to  Medicare’s  basic 
OPPS  methodology  (i.e.,  adoption  and 
updating  of  the  Medicare  data  elements 
used  to  calculate  the  prospective 
payment  amounts),  there  will  be  some 


deviations  required  to  accommodate  the 
uniqueness  of  the  TRICARE  program. 
These  deviations  have  been  designed  to 
accommodate  existing  TRICARE  benefit 
structure  and  claims  processing 
procedures/systems  implemented  under 
the  TRICARE  Next  Generation  Contracts 
(T-NEX),  while  at  the  same  time 
eliminating  any  undue  financial  burden 
to  TRICARE  Prime,  Extra,  and  Standard 
beneficiary  populations.  Following  is  a 
brief  discussion  of  each  of  these 
deviations: 

o  Outpatient  Code  Editor  (OCE) — The 
Medicare  Outpatient  Code  Editor  with 
APC  program  edits  data  to  help  identify 
possible  errors  in  coding  and  assigns 
Ambulatory  Payment  Classification 
numbers  based  on  HCPCS  codes  for 
payment  under  the  OPPS.  The  OPPS 
APC  is  an  outpatient  equivalent  of  the 
inpatient  Diagnosis  Related  Group 
(DRG)-based  PPS.  Like  the  inpatient 
system  based  on  DRGs,  each  APC  has  a 
pre-established  prospective  payment 
amount  associated  with  it.  However, 
unlike  the  inpatient  system  that  assigns 
a  patient  to  a  single  DRG,  multiple  APCs 
can  be  assigned  to  one  outpatient  claim. 
If  a  patient  has  multiple  outpatient 
services  during  a  single  visit,  the  total 
payment  for  the  visit  is  computed  as  the 
sum  of  the  individual  payments  for  each 
service.  Medicare  provides  updated 
versions  of  the  OCE,  along  with 
installation  and  user  manuals,  to  its 
fiscal  intermediaries  on  a  quarterly 
basis.  The  updated  OCE  reflects  all  new 
coding  and  editing  changes  during  that 
quarter. 

It  was  found  upon  initial  testing  of  the 
OCE  that  it  could  not  be  used  in  its 
present  form  given  the  fact  that  the 
extensive  editing  embedded  in  its 
software  program  was  specific  to 
Medicare’s  benefit  structure  and 
internal  claims  processing  requirements. 
As  a  result,  the  Agency  has  developed 
a  TRICARE-specific  OCE  which  will 
better  accommodate  the  benefit 
structure  and  claims  processing  systems 
currently  in  place  under  the  T-NEX 
contracts.  This  modified  software 
package  will  edit  claims  data  for  errors 
and  indicate  actions  to  be  taken  and 
reasons  why  the  actions  are  necessary. 
This  expanded  functionality  will 
facilitate  the  linkage  between  the  action 
being  taken,  the  reasons  for  the  action, 
and  the  information  on  the  claim  that 
caused  the  action.  The  edits  will  be 
specific  for  TRICARE,  ensuring 
compliance  with  current  claims 
processing  criteria.  The  OCE  will  also 
assign  an  APC  number  for  each  service 
covered  under  the  OPPS  and  return 
information  to  be  used  as  input  to  the 
TRICARE  PRICER  program. 


Like  Medicare’s  OCE,  the  TRICARE- 
specific  OCE  will  be  updated  on  a 
quarterly  basis  incorporating,  to  the 
extent  practicable,  all  Medicare 
changes/updates  (i.e.,  those  changes 
initiated  through  rulemaking  and 
transmittals/program  memoranda). 
Periodic  updating  of  the  TRICARE- 
specific  OCE  will  ensure  consistency 
and  accuracy  of  claims  processing  and 
payment  under  the  OPPS. 

o  Deductible  and  Cost-Sharing — 
Medicare’s  OPPS  coinsurance  was 
initially  frozen  at  20  percent  of  the 
national  median  charge  for  the  services 
within  each  APC  (wage  adjusted  for  the 
provider’s  geographic  area)  or  20 
percent  of  the  APC  payment  rate, 
whichever  was  greater  (i.e.,  the 
coinsurance  for  an  APC  could  not  fall 
below  20  percent  of  the  APC  payment 
rate).  This  was  designed  so  that,  as  the 
total  payment  to  the  provider  increased 
each  year  based  on  market  basket 
updates,  the  present  or  frozen 
coinsurance  amount  would  become  a 
smaller  portion  of  the  total  payment 
until  the  coinsurance  represented  20 
percent  of  the  total.  Once  the 
coinsurance  became  20  percent  of  the 
payment  amount,  annual  updates  would 
be  applied  to  the  coinsurance  so  that  it 
would  continue  to  account  for  20 
percent  of  the  total  charge.  Wage 
adjusted  coinsurance  amounts  were 
further  limited  by  the  Medicare 
inpatient  deductible.  Subsequent 
legislation  has  accelerated  the  reduction 
of  beneficiary  copayment  amounts  by 
imposing  prescribed  percentage 
limitations  off  of  the  APC  payment  rate. 
For  example,  for  all  services  paid  under 
the  OPPS  in  CY  2005,  the  national 
unadjusted  copayment  amount  cannot 
exceed  45  percent  of  the  APC  rate. 
Accelerated  reductions  were  imposed 
specifically  for  those  APC  groups  for 
which  coinsurance  represented  a 
relatively  high  proportion  of  the  total 
payment. 

A  program  payment  percentage  is 
calculated  for  each  APC  by  subtracting 
the  unadjusted  national  coinsurance 
amount  for  the  APC  from  the  unadjusted 
payment  rate  and  dividing  the  result  by 
the  unadjusted  payment  rate.  The 
payment  rate  for  each  APC  group  is  the 
basis  for  determining  the  total  payment 
(subject  to  wage-index  adjustment)  that 
a  hospital  will  receive  from  the 
beneficiary  and  the  Medicare  program. 

Since  imposition  of  Medicare’s 
unadjusted  national  coinsurance 
amounts  would  have  an  adverse 
financial  impact  on  TRICARE 
beneficiaries  (i.e.,.  imposition  of 
significantly  higher  cost-sharing  for 
Prime  beneficiaries),  the  Agency  has 
opted  to  use  the  following  hospital  ^ 
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outpatient  deductible  and  cost-sharing/  and  Standard  TRICARE  programs  for 
copayments  currently  being  applied  in  hospital  outpatient  services; 

Tables  1  and  2  below  for  Prime,  Extra, 


Table  1.— Hospital  Outpatient  Deductibles 


TRICARE 

Active  duty  family  members 

Retirees,  their  family  members 

programs 

E1-E4 

E5  &  above 

&  survivors 

Prime . 

Extra . 

Standard . 

None . 

$50  per  Individual . 

$1 00  Maximum  per  family . 

$50  per  Individual . «... 

None . 

$150  per  Individual . 

$300  Maximum  per  family . 

$150  per  Individual . 

None. 

$150  per  Individual. 

$300  Maximum  per  family. 

$150  per  Individual. 

$300  Maximum  per  family. 

$100  Maximum  per  family . 

$300  Maximum  per  family . 

Table  2.— Hospital  Outpatient  Copayments/Cost-Sharinq 


TRICARE  prime  program 

Type  of  service 

Active  duty  family  member 

Retirees,  their  family 

TRICARE  extra 
program 

TRICARE  standard 
program 

_ 

E1-E4 

E5  &  above 

members  &  survivors 

1 

1 

Hospital  Outpatient 

$0  copayment  per 

$0  copayment  per 

$12  copayment  per 

Active  Duty  Family 

Active  Duty  Family 

Departments:  Clinic 
visits;  therapy  visits; 
treatment  rooms,  etc. 

visit. 

visit. 

visit. 

Members;  Cost- 
share — 15%  of  fee 
negotiated  by  con¬ 
tractor 

Members:  Cost- 
share — 20%  of  the 
allowable  charge. 
Retirees,  Their  Family 

Emergency  Services: 

$0  copayment  per 

$0  copayment  per 

$30  copayment  per 

Retirees,  Their  Family 

Members  &  Sur- 

Emergency  and  ur¬ 
gently  needed  care 
obtained  in  hospital 
emergency  room 

visit. 

visit. 

1 

emergency  room 
visit. 

Members  &  Sur¬ 
vivors;  Cost- 
share — 20%  of  the 
fee  negotiated  by 
the  contractor 

vivors:  Cost- 
share— 25%  of  the 
allowetble  charge. 

Ambulatory  Surgery 

$0  copayment  per 

$0  copayment  per 

$25  copayment 

ADFMs:  Cost-share — 

ADFMs:  Cost-share — 

(same  day):  Hos¬ 
pital-based  ambula¬ 
tory  surgical  center. 

visit. 

visit. 

1 

1 

No  separate  copay¬ 
ment/cost-share  for 
separately  billed 
professional 
charges. 

$25 

Retirees,  Their  Family 
Members  &  Sur¬ 
vivors;  Cost- 
share — 20%  of  the 
institutional  fee  ne¬ 
gotiated  by  the 

$25. 

Retirees,  Their  Family 
Members  &  Sur¬ 
vivors:  Lesser  of 
25%  of  group  rate 
or  25%  of  billed 
charge. 

Birthing  Centers  Pre¬ 
natal  care,  out¬ 
patient  delivery,  and 
postnatal  care  pro¬ 
vided  in  hospital- 
based  birthing  cen¬ 
ter 

Partial  Hospitalization 

$0  copayment  per 
visit. 

$0  copayment  per 
visit. 

$25  copayment 

contractor. 

i 

$0  copayment  per 

$0  copayment  per 

40  per  diem  charge 

ADFMs:  $20  per  diem 

ADFMs:  $20  per  diem 

Programs  (PHPs): 
Mental  health  serv- 

visit. 

visit. 

No  separate  copay¬ 
ment/cost-share  for  1 

!  charge 

Retirees,  Their  Family 

charge. 

Retirees,  Their  Family 

ices  provided  in  au- 

i 

separately  billed 

Members  &  Sur- 

Members  &  Sur- 

thorized  hospital- 
based  PHP. 

_ i 

i 

! 

!  1 
i 

1 _ 1 

professional 

charges 

vivors:  Cost- 
share — 20%  of  the 
TRICARE  allowed 
arTK>unt 

i _ 1 

vivors:  Cost- 
share — 25%  of  the 
TRICARE  allowed 
amount. 

o  Hold-Harmless  Protection — Since 
the  inception  of  the  Medicare  OPPS, 
providers  have  been  eligible  to  receive 
additional  transitional  outpatient 
payments  (TOPs)  if  the  payments  they 
received  under  the  OPPS  were  less  than 
the  payments  they  could  have  received 
for  the  same  services  under  the  payment 
system  in  effect  before  the  OPPS.  Prior 
to  January  1,  2004,  most  hospitals  that 
realized  lower  payments  under  OPPS 
received  transitional  corridor  payments 
based  on  a  percent  of  the  decreased 
payments,  with  the  exception  of  cancer 


hospitals,  children’s  hospitals  and  rural 
hospitals  having  100  or  fewer  beds 
which  were  held  harmless  under  this 
provision  and  paid  the  full  amount  of 
the  decrease  in  payment  under  the 
OPPS.  Since  transitional  corridor 
payments  were  intended  to  be 
temporary  payments  to  ease  the 
provider’s  transition'  from  a  prior  cost- 
based  payment  system  to  a  prospective 
payments  system,  they  were  terminated 
as  of  January  1,  2004,  with  the  exception 
of  cancer  and  children’s  hospitals  which 
were  held  harmless  permanently  under 


transitional  corridor  provisions  of  the 
statute  (section  1833(t)(7)  of  the  Social 
Secmity  Act).  The  authority  for  making 
transitional  corridor  payments  under 
section  1833(t){7)(D)(i)  of  the  Act,  as 
amended  by  section  411  Public  Law 
108-173,  expired  for  rural  hospitals 
having  100  or  fewer  beds,  and  sole 
community  hospitals  (SCHs)  located  in 
nual  areas  as  of  December  31,  2005. 
However,  subsequent  legislation 
(Section  5105  of  Pub.  L.  109-171) 
reinstituted  the  hold-harmless 
transitional  outpatient  payments  (TOPs) 
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for  covered  OPD  services  furnished  on 
or  after  January  1,  2006,  and  before 
January  1,  2009,  for  rural  hospitals 
having  100  or  fewer  beds  that  are  not 
SCHs.  This  provision  provided  an 
increased  payment  for  such  hospitals  for 
outpatient  services  if  the  OPPS  payment 
they  received  was  less  than  the  pre-BBA 
payment  amount  (i.e.,  the  amount  that 
was  received  prior  to  implementation  of 
OPPS)  that  they  would  have  received  for 
the  same  covered  service.  When  the 
OPPS  payment  is  less  than  the  payment 
the  provider  would  have  received  prior 
to  OPPS  implementation,  the  amount  of 
payment  is  increased  by  90  percent  of 
the  amount  of  that  difference  for  CY 
2007,  and  by  85  percent  of  the  eunount 
of  the  difference  for  CY  2008.  The 
amount  of  payment  under  section 
1833(t)(13)(B)  of  the  Act,  as  amended  by 
section  411  of  Public  Law  108-73,  also 
provided  a  payment  increase  for  rural 
SCHs  of  7.1  percent  for  all  services  and 
procedures  paid  under  the  OPPS, 
excluding  drugs,  biologicals, 
brachytherapy  seeds  and  services  paid 
under  pass-through  payments  effective 
January  1,  2006,  if  justified  by  a  study 
of  the  difference  in  costs  for  rural  SCHs, 
which  include  Medicare  essential  access 
community  hospitals  or  EACHs. 

While  the  Agency  adopted  the  hold- 
harmless  TOPs  for  rural  hospitals 
having  100  or  fewer  beds  and  SCHs,  it 
opted  to  totally  exempt  cancer  and 
children’s  hospitals  from  the  OPPS  in 
lieu  of  imposing  the  hold-harmless 
provision,  given  the  administrative 
complexity  of  capturing  the  data 
required  for  payment  of  monthly 
interim  TOP  amounts.  TOPs  would 
require  a  comparison  of  what  would 
have  been  paid  [i.e.,  billed  charges  and 
CHAMPUS  Maximum  Allowable  Charge 
(CMAC)  amounts]  prior  to 
implementation  of  the  OPPS  for  hospital 
outpatient  services  to  those  amounts 
actually  paid  under  the  OPPS  for  the 
same  services.  A  TOP  would  be  allowed 
in  addition  to  the  OPPS  amount  if 
payment  to  a  cancer  or  children’s 
hospital  was  lower  than  the  amount  that 
would  have  been  paid  prior  to 
implementation  of  the  OPPS.  Since 
transitional  corridor  payments  were 
specifically  designed  to  supplement  the 
losses  experienced  under  the  OPPS  {i.e., 
to  pay  for  services  at  the  full  amount 
that  would  have  been  allowed  prior  to 
implementation  of  the  OPPS),  and  most, 
if  not  all,  outpatient  services  paid  at  a 
billed  or  CMAC  would  exceed  the  OPPS 
amount,  the  program  cannot  justify  the 
administrative  burden/expense  of 
maintaining  the  hold-harmless 
provisions  for  cancer  and  children’s 
hospitals.  As  a  result,  TRICARE  will 


continue  to  reimburse  cancer  and 
children’s  hospitals  on  a  fee-for-services 
basis  using  billed  charges  and  CMAC 
rates;  i.e.,  they  will  be  excluded 
altogether  from  the  OPPS. 

Adoption  of  the  Medicare  OPPS  has 
also  highlighted  other  policy 
considerations  which  must  be  addressed- 
in  order  to  accommodate  preexisting 
authorization  criteria  and 
reimbursement  systems.  Following  are 
these  identified  policy  considerations 
and  prescribed  resolutions: 

o  Partial  Hospitalization  Programs 
(PHP) — Currently,  TRICARE  coverage 
extends  to  both  full-  and  half-day 
psychiatric  partial  hospitalization 
services  furnished  by  TRICARE- 
authorized  partial  psychiatric 
hospitalization  programs  and  authorized 
mental  health  providers  for  the  active 
treatment  of  a*  mental  disorder.  Each 
psychiatric  partial  hospitalization 
program  must  be  either  a  distinct  part  of 
an  otherwise  authorized  institutional 
provider  or  a  freestanding  program 
certified  pursuant  to  TRICARE 
certification  standards;  i.e.,  the  facility 
must  be  accredited  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
under  the  current  edition  of  the 
Accreditation  Manual  for  Mental 
Health,  Chemical  Dependency,  and 
Mental  Retcudation/Developmental 
Disabilities  Services  and  meet  all  other 
requirements  as  prescribed  under  32 
CFR  199.6(b)(4)(xii)(A)  through  (D). 

These  authorized  and  participating 
partial  hospitalization  programs  are 
paid  a  percentage  off  of  the  average 
inpatient  per  diem  amount  per  case  to 
both  high-  and  low-volume  psychiatric 
hospitals.  Full-day  partial 
hospitalization  programs  (minimum  of  6 
hours)  receive  40  percent  of  the  average 
inpatient  per  diem,  while  partial 
hospitalization  programs  with  less  than 
6  hours  (with  a  minimum  of  three 
hours)  will  be  paid  a  per  diem  of  75 
percent  of  the  rate  for  full-day  partial 
hospitalization  programs. 

Although  the  prescribed  payment 
methodology  for  PHP  under  OPPS  is 
similar  to  that  currently  being  used’{i.e., 
payment  under  a  per  diem  recognizing 
the  provider’s  overhead  costs  and 
support  staff),  there  are  subtle 
differences  in  that  OPPS’  all-inclusive 
per  diems  represent  actual  median  costs 
of  furnishing  a  day  of  partial 
hospitalization  while  per  diems  under 
the  existing  TRICARE  system  as 
prescribed  under  32  CFR 
199.14(a)(2){ix)  are  extrapolated  from 
inpatient  costs  based  on  the  intensity  of 
the  program  (i.e.,  dependent  on  whether 
it  is  classified  as  a  full-  or  half-day 
program).  Another  notable  difference 


between  the  two  programs  is  the 
continuation  of  reimbursement  of  half¬ 
day  PHPs  (>  to  3  hrs.  but  <  6  hrs.)  under 
TRICARE  which  are  currently  not 
recognized  for  payment  under  the 
Medicare  OPPS  (i.e..  Medicare  has  not 
established  a  separate  APC  for  half-day 
PHPs  which  can  be  used  for 
reimbursement  under  the  TRICARE 
OPPS).  This  deviation  from  the 
Medicare  PHP  required  the 
establishment  of  an  additional  APC,  the 
per  diem  of  which  was  set  at  75  percent 
of  the  unadjusted  full-day  PHP  APC 
amount  (i.e.,  75  percent  of  the  APC  0033 
amount  of  $234.73,  equaling  $176.05  for 
CY  2007).  This  will  ensure  continued 
coverage  of  a  well  established  mental 
health  treatment  modality  (half-day 
PHP)  which  has  been  in  place  under 
TRICARE  for  over  a  decade.  The  above- 
established  per  diems  reflect  the 
structure  and  scheduling  of  PHPs,  and 
the  composition  of  the  PHP  APC 
consists  of  the  cost  of  all  services 
provided  each  day.  Although  there  is  a 
requirement  that  each  PHP  day  include 
a  psychotherapy  service,  there  is  no 
specification  regarding  the  specific  mix 
of  other  services  furnished  within  the 
day. 

■rhe  TRICARE  criteria  under  which 
PHP  services  may  be  rendered  are 
different  than  Medicare’s — both  with 
regard  to  the  need  for  PHP  services  and 
facility  requirements.  Currently, 
Medicare  OPPS  partial  hospitalization 
services  may  be  provided  to  patients  in 
lieu  of  inpatient  psychiatric  care  in 
hospital  outpatient  departments  or 
Medicare-certified  community  mental 
health  centers  (CMHCs).  The  Agency 
has  opted  to  retain  the  existing  mental 
health  review  criteria  under  32  CFR 
199.4(b)(10)  in  order  to  ensure  the 
continued  level  and  quality  of  mental 
health  CcU’e  afforded  under  the  basic 
program.  Following  are  the  TRICARE 
review  criteria  for  determining  the 
medical  necessity  of  psychiatric  partial 
hospitalization  services: 

•  The  patient  is  suffering  significant 
impairment  from  a  mental  disorder  (as 
defined  in  §  199.2)  which  interferes 
with  age  appropriate  functioning. 

•  The  patient  is  unable  to  maintain 
himself  or  herself  in  the  community, 
with  appropriate  support,  at  a  sufficient 
level  of  functioning  to  permit  an 
adequate  course  of  therapy  exclusively 
on  an  outpatient  basis  (but  is  able,  with 
appropriate  support,  to  maintain  a  basic 
level  of  functioning  to  permit  partial 
hospitalization  services  and  presents  no 
substantial  imminent  risk  of  harm  to  self 
or  others). 

•  The  patient  is  in  need  of  crisis 
stabilization,  treatment  of  partially 
stabilized  mental  health  disorders,  or 
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services  as  a  transition  from  an  inpatient 
program.  t  .i 

•  The  admission  into  the  partial ''' 
hospitalization  program  is  based  on  the 
development  of  an  individualized 
diagnosis  and  treatment  plan  expected 
to  be  effective  for  the  patient  and  permit 
treatment  at  a  less  intensive  level. 

Based  on  existing  mental  health 
review  criteria  under  32  CFR 
199.4(b)(10)  and  certification 
requirements  prescribed  under  32  CFR 
199.6(b){4)(xii)(A),  including 
accreditation  by  the  JCAHO,  under  the 
current  edition  of  the  Accreditation 
Manual  for  Mental  Health,  Chemical 
Dependency,  and  Mental  Retardation/ 
Developmental  Disabilities  Services,  not 
all  hospital-based  PHPs  will  be  assured 
of  receiving  payment  under  the  OPPS 
unless  they  meet  the  above  prescribed 
certification  requirements  and  enter  into 
a  participation  agreement  with 
TRICARE.  CMHC  PHPs  have  been 
excluded  from  payment  under  the 
TRICARE  OPPS  since  CMHCs  are  not 
recognized  as  authorized  providers 
under  the  TRICARE  program. 

While  the  authorization  standards 
under  32  CFR  199.6(b)(4)(xii)(A) 
through  (D)  will  be  retained/applied  for 
both  hospital-based  and  freestanding 
PHPs  currently  recognized  under  the 
Program,  including  the  requirement  for 
a  written  participation  agreement  with 
TRICARE,  freestanding  PHPs  will  be 
exempt  from  OPPS  and  will  continue  to 
be  reimbursed  under  the  old  TBtICARE 
PHP  per  diem  system  as  prescribed 
under  32  CFR  199.14(a){2)(ix),  subject  to 
their  own  unique  mental  health 
copayment/ cost-sharing  provisions. 

o  Ambulatory  Surgery  Procedures — 
Currently,  ambulatory  surgery 
procedures  provided  in  both 
freestanding  ambulatory  surgery  centers 
(ASCs)  and  hospital  outpatient 
departments  or  emergency  rooms  are 
paid  using  prospectively  determined 
rates  established  on  a  cost  basis  and 
divided  into  eleven  groups  as  prescribed 
under  32  CFR  199.14(d).  These  payment 
groups  are  further  adjusted  for  area 
labor  costs  based  on  Metropolitan 
Statistical  Areas  (MSAs).  The  payment 
rates  established  under  this  system 
apply  only  to  facility  charges  for 
ambulatory  surgery  (e.g.,  standard 
overhead  amounts  that  include,  but  are 
not  limited  to,  nursing  and  technician 
services,  use  of  the  facility  and  supplies 
and  equipment  directly  related  to  the 
surgical  procedure)  and  do  not  include 
such  items  as  physician’s  fees, 
laboratory.  X-rays  or  diagnostic 
procedures  (other  than  those  directly 
related  to  the  performance  of  the 
surgical  procedure),  prosthetics  and 
durable  medical  equipment  for  use  in 


the  patient’s  home.  Ambulatory  surgery 
procedures  (both  provided  in  hospital- 
based  and  freestanding  ambulatory 
surgery  centers)  are  subject  to  their  own 
unique  copayment/cost-sharing 
provisions  under  the  current  TRICARE 
ambulatory  surgery  benefit. 

With  implementation  of  the  OPPS, 
hospital-based  ambulatory  surgery 
procedures  will  no  longer  be  reimbursed 
under  the  original  eleven  tier  payment 
system,  but  will  instead  be  paid  on  a 
rate-per-service  basis  that  varies 
according  to  the  APC  group  to  which 
the  surgical  procedure  is  assigned.  The 
relative  weight  of  the  APC  group  will 
represent  the  median  hospital  cost  of 
the  services  included  in  the  APC 
relative  to  the  median  cost  of  services 
included  in  APC  0606,  Level  3  Clinic 
Visit.  The  prospective  payment  rate  for 
each  APC  will  be  calculated  by 
multiplying  the  APC’s  relative  weight 
by  a  nationally  established  conversion 
factor  and  adjusting  it  for  geographic 
wage  differences.  The  APC  payment 
will  be  subject  to  the  deductible  and 
cost-sharing/copayment  amounts 
currently  being  applied  under  Prime, 
Extra,  and  Standard  TRICARE  programs 
for  hospital  outpatient  services.  Denial 
of  Medicare  inpatient  procedures  will 
also  be  adhered  to  under  the  OPPS  (i.e., 
denial  of  inpatient  surgical  procedures 
performed  in  a  hospital  outpatient 
setting)  except  for  those  inpatient 
procedures,  which  upon  medical 
review,  could  be  safely  and  efficaciously 
rendered  in  an  outpatient  setting  due  to 
TRICARE’s  younger,  healthier 
beneficiary  population.  Exceptions  to 
Medicare’s  inpatient  surgical  procedure 
listing  were  based  in  major  part  to 
standardized  utilization  management 
review  criteria,  (i.e.,  Interqual  and 
Milliman),  used  by  TRICARE  Managed 
Care  Support  Contractors’  medical 
review  staff.  'TRICARE-specific  APCs 
will  be  developed  for  these  designated 
inpatient  procedures  based  on  median 
costs  from  the  most  recent  12  months  of 
claims  history.  OPPS  reimbursement 
will  also  be  extended  for  an  inpatient 
procedure  performed  to  resuscitate  or 
stabilize  a  patient  with  an  emergent, 
life-threatening  condition  who  dies 
before  being  admitted  as  a  patient, 
which  in  this  case,  will  be  paid  under 
a  new  technology  APC. 

Freestanding  ASCs  will  be  exempt 
from  OPPS  and  will  continue  to  be  paid 
under  the  existing  eleven  tier  payment 
system.  ASC  procedures  will  be  placed 
into  one  of  ten  groups  by  their  median 
per  procedure  cost,  starting  with  $0  to 
$299  for  Group  1,  and  ending  with 
$1,000  to  $1,299  for  Group  9  and  $1,300 
and  above  for  Group  10,  subject  to  their 
own  unique  copayment/cost-sharing 


provisions  under  the  TRICARE 
freestanding  ambulatory  surgery  benefit. 
The  eleventh  payment  tier/group  was 
added  to  the  ASC  reimbursement 
system  as  of  November  1, 1998,  for 
extracorporeal  shock  wave  lithotripsy, 
with  a  rate  established  off  of  the 
inpatient  Diagnostic  Related  Group 
(DRG)  323  which  is  currently  $3,289. 

o  Birthing  Centers — As  described  in 
32  CFR  199.6(b)(4)(xi),  a  birthing  center 
is  a  freestanding  or  institution-affiliated 
outpatient  maternity  care  program 
which  principally  provides  a  planned 
course  of  outpatient  prenatal  care  and 
outpatient  childbirth  services  limited  to 
low-risk  pregnancies.  These  all- 
inclusive  maternity  and  childbirth 
services  are  currently  being  reimbursed 
in  accordance  with  32  CFR  199.14(e)  at 
the  lower  of  the  TRICARE  established 
all-inclusive  rate  or  the  billed  charge. 
The  all-inclusive  rate  includes 
laboratory  studies,  prenatal 
management,  labor  management, 
delivery,  post-partum  management, 
newborn  care,  birth  assistant,  certified 
nurse-midwife  professional  services, 
physician  professional  services,  and  the 
use  of  the  facility  to  the  extent  that  they 
are  usually  associated  with  a  normal 
pregnancy  and  childbirth.  Since 
institutional-affiliated  maternity  centers 
will  continue  to  be  reimbursed  under 
the  TRICARE  maximum  allowable 
birthing  center  all-inclusive  rate 
methodology  as  prescribed  under  32 
CFR  199.14(e),  payment  will  be  equal  to 
the  sum  of  the  Class  3  CMAC  for  total 
obstetrical  care  for  a  normal  pregnancy 
and  delivery  (CPT  code  59400)  and  the 
TMA  supplied  non-professional 
component  amount,  which  includes 
both  the  technical  and  professional 
components  of  tests  usually  associated 
with  a  normal  pregnancy  and  childbirth. 
As  a  result,  hospital-based  birthing 
centers  will  continue  to  be  reimbursed 
the  same  as  freestanding  birthing 
centers  except  that  updating  of  the 
hospital-based  all  inclusive  rate, 
consisting  of  the  CMAC  for  procedure 
code  59400  (Birthing  Center,  all- 
inclusive  charge,  complete)  and  the 
state  specific  non-professional 
component,  will  lag  two  months  behind 
the  freestanding  birthing  center  all- 
inclusive  update;  i.e.,  the  freestanding 
birthing  center  all-inclusive  rate 
components  will  usually  be  updated  on 
February  1  of  each  year  to  coincide  with 
the  annual  CMAC  file  update,  followed 
by  the  hospital-based  birthing  center  all- 
inclusive  rate  component  updates  on 
April  1  of  the  same  year. 

o  Observation  Stays — Observation 
Services  are  those  services  furnished  on 
a  hospital’s  premises,  including  the  use 
of  a  bed  and  periodic  monitoring  by  a 
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hospital’s  staff,  which  are  reasonable 
and  necessary  to  evaluate  cin 
outpatient’s  condition  or  to  determine 
the  need  for  a  possible  admission  to  the 
hospital  as  an  inpatient.  Under 
Medicare,  prior  to  CY  2008,  a  hospital 
may  receive  separate  APC  payments  for 
observation  services  for  patients  having 
diagnoses  of  chest  pain,  asthma,  or 
congestive  heart  failiue,  when  billed  in 
conjunction  with  an  evaluation  and 
management  visit  for  a  minimum  of  8 
hours.  Since  these  qualifying  diagnoses 
would  greatly  restrict  separate  payment 
of  observation  stays  currently  being 
reimbursed  based  solely  on  medical 
necessity,  they  are  being  expanded  to 
accommodate  the  special  needs  of 
unique  TRICARE  beneficiary 
populations  (e.g.,  separate  payment  for 
maternity  observations  stays).  Separate 
payment  of  maternity  observation  stays 
required  the  modification  of  the  existing 
conditional  criteria  for  separate 
payment  of  observation  stays  associated 
with  pain,  asthma  or  congestive  heart 
failure.  Under  the  TRICARE  OPPS, 
additional  hospital  services  (e.g-., 
separate  emergency  room  visit  or  clinic 
visit)  will  not  be  required  on  a  claim 
with  a  maternity  diagnosis  in  order  to 
receive  separate  payment  for  an 
observation  stay.  The  minimum  time 
requirements  have  also  been  reduced 
from  8  to  4  hours  to  ensure  maximum 
coverage  of  medically  necessary 
maternity  observation  stays. 

o  Ena-State  Renal  Disease  (ESRD) 
Dialysis  Services — In  accordance  with 
sections  1881(b)(2)  and  (b)(7)  of  the 
Social  Security  Act,  a  facility  that 
furnishes  dialysis  services  to  Medicare 
patients  with  ESRD  is  paid  a 
prospectively  determined  rate  for  each 
dialysis  treatment  furnished.  The  rate  is 
a  composite  that  includes  all  costs 
associated  with  furnishing  dialysis 
services  except  for  the  costs  of 
physiciem  services  and  certain 
laboratory  tests  and  drugs  that  are  billed 
separately.  CMS  has  exercised  the 
authority  granted  under  section 
1833(t)(l)(B)(i)  to  exclude  firom  the 
outpatient  PPS  those  services  for 
patients  with  ESRD  that  are  paid  under 
the  ESRD  composite  rate.  Since 
TRICARE  does  not  have  a  comparable 
composite  rate  in  effect  for  payment  of 
ESRD  services,  they  will  be  reimbursed 
under  TRICARE’s  OPPS. 

n.  Treatment  Settings  Subject  to 
Outpatient  Prospective  Payment  System 

The  outpatient  prospective  payment 
system  is  applicable  to  any  hospital 
participating  in  the  Medicare  program 
except  for  Critical  Access  Hospitals 
(CAHs),  Indian  Health  Service  hospitals, 
certain  hospitals  in  Maryland  that 


qualify  for  payment  under  the  state’s 
cost  containment  waiver,  and  hospitals 
located  outside  one  of  the  50  states,  the 
District  of  Columbia  and  Puerto  Rico 
and  specialty  care  providers  which 
include:  (1)  Cancer  and  children’s 
hospitals:  (2)  freestanding  ASCs;  (3) 
freestanding  Partial  Hospitalization 
Programs  (PHPs);  (4)  freestanding 
psychiatric  and  Substance  Use  Disorder 
Rehabilitation  Facilities  (SUDRFs);  (5) 
Comprehensive  Outpatient 
Rehabilitation  Facilities  (CORFs);  (6) 
Home  Health  Agencies  (HHAs);  (7) 
hospice  programs:  (8)  other  corporate 
services  providers  (e.g.,  freestanding 
cardiac  catheterization  centers, 
freestanding  sleep  diagnostic  centers, 
and  fireestanding  hyperbaric  oxygen 
treatment  centers):  (9)  fi-eestanding 
birthing  centers:  (10)  VA  hospitals:  and 
(11)  fi-eestanding  ESRD  centers.  Due  to 
their  inability  to  meet  the  more  stringent 
requirements  imposed  for  hospital- 
based  and  ft-eestanding  PHPs  under  the 
Program,  CMHCs  have  also  been 
excluded  from  payment  under  OPPS  for 
partial  hospitalization  program  (PHP) 
services  since  they  are  not  recognized  as 
authorized  providers  under  the 
TRICARE  program. 

An  outpatient  department,  remote 
location  hospital,  satellite  facility,  or 
other  provider-based  entity  must  also  be 
either  created  by,  or  acquired  by,  a  main 
provider  (hospital  qualifying  for 
payment  under  OPPS)  for  the  purpose  of 
furnishing  health  care  services  of  the 
same  type  as  those  furnished  by  the 
main  provider  under  the  name, 
ownership,  and  financial  administrative 
control  of  the  main  provider,  in 
accordance  with  the  following 
requirements  under  42  CFR  §413.65 
(Medicare  Regulation)  in  order  to 
qualify  for  payment  imder  the  OPPS: 

•  Licensure — The  outpatient 
depeulment,  remote  location  hospital,  or 
the  satellite  facility  and  the  main 
hospital  cU'e  operated  under  the  same 
license,  except  in  areas  where  the  State 
requires  a  separate  license  for  the 
department  of  the  provider. 

•  Clinical  integration — Professional 
staff  of  the  outpatient  department, 
remote  location  hospital  or  satellite 
facility  are  monitored  by,  and  have 
clinical  privileges  at  the  main  hospital. 
The  medical  director  of  the  outpatient 
facility  must  also  maintain  a  reporting 
relationship  with  the  chief  medical 
officer  at  the  main  hospital  that  has  the 
Scune  frequency,  intensity  and  level  of 
accountability  that  exists  in  the 
relationship  between  other 
departmental  medical  directors  and  the 
chief  medical  officer  of  the  main 
hospital.  Medical  records  for  patients 
treated  in  the  facility  or  organization 


must  be  integrated  into  a  unified 
retrieval  system  (or  cross  reference)  of 
the  main  hospital  and  there  must  be  full 
access  to  all  services  provided  at  the 
main  hospital  for  patients  treated  in  the 
outpatient  facility  requiring  further  care. 

•  Financial  integration.  The  financial 
operation  of  the  outpatient  facility  must 
be  fully  integrated  within  the  financial 
system  of  the  main  hospital,  as 
evidenced  by  shared  income  and 
expenses  between  the  main  hospital  and 
outpatient  facility. 

•  Public  awareness.  The  outpatient 
department,  remote  location  hospital,  or 
a  satellite  facility  is  held  out  to  the 
public  and  other  payers  as  part  of  the 
main  provider.  When  patients  enter  the 
outpatient  facility  they  are  aware  that 
they  are  entering  the  main  provider  and 
are  billed  accordingly. 

Having  clear  criteria  for  provider- 
based  status  is  important  because  this 
designation  can  result  in  additional 
TRICARE  payments  for  services  at  the 
provider-based  facility  (i.e.,  the 
incorporation  of  additional  facility  costs 
for  covered  outpatient  services/ 
procedures),  TRICARE  will  accept  the 
providers’  determination  on  whether 
they  meet  the  regulatory  criteria  for 
provider-based  status  for  purposes  of 
seeking  reimbursement  under  the 
TRICARE  OPPS. 

III.  Application  of  Ambulatory  Payment 
Classification  (APC)  Model 

Payment  for  services  under  the  OPPS 
is  based  on  grouping  outpatient  services 
into  APC  groups  in  accordance  with 
provisions  outlined  in  section  1833(t)  of 
the  Social  Security  Act  and  its 
implementing  regulation  42  CFR  Part 
419.  This  grouping  is  accommodated 
through  the  reporting  of  HCPCS  codes 
and  descriptors  that  are  used  to  group 
homogenous  services  (both  clinically 
and  in  terms  of  resource  consumption) 
into  their  respective  APC  groups. 

During  the  development  of  the 
hospital  OPPS  it  was  recognized  that 
certain  hospital  outpatient  services  were 
being  paid  based  on  fee  schedules  or 
other  prospectively  determined  rates 
that  were  being  applied  across  other 
ambulatory  care  settings.  As  a  result,  the 
following  services  were  excluded  from 
the  OPPS  in  order  to  achieve 
consistency  of  payment  across  different 
service  delivery  sites:  (1)  Physician 
services:  (2)  nurse  practitioner  and 
clinical  nurse  specialist  services:  (3) 
physician  assistant  services:  (4)  certified 
nurse-midwife  services:  (5)  services  of  a 
qualified  psychologist:  (6)  clinical  social 
worker  services,  except  under  half-  and 
full-day  partial  hospitalization  programs 
in  which  the  services  are  included 
within  the  per  diem  payment  amount: 


( 
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costs;  and  (4)  whether  the  expected  cost 
of  the  service  is  relatively  low. 

Special  logic  has  also  been 
programmed  into  the  OCE  which  will 
have  the  OPPS  PRICER  automatically 
assign  payment  for  a  special  packaged 
service  reported  on  a  claim  if  there  were 
no  other  services  separately  payable 
under  the  OPPS  claim  for  the  same  date. 
A  new  status  indicator  “Q”  will  be 
assigned  to  these  special  packaged 
codes  to  indicate  that  they  are  usually 
packaged,  except  for  special 
circumstances  when  they  are  separately 
payable. 

Based  on  the  above  packaging  criteria, 
it  was  determined  that  certain  other 
expensive  items  and  services  which 
were  otherwise  considered  an  integral 
part  of  another  procedure  should  not  be 
packaged  within  that  procedure’s  APC 
payment  rate,  since  the  resulting 
payment  would  not  offset  the  costs  of 
those  items  and  services.  This  could 
have  a  potentially  negative  impact, 
thereby  jeopardizing  access  to  these 
items  and  services  in  a  hospital 
outpatient  setting.  As  a  result,  the  costs 
associated  with  these  items  and  services 
were  not  packaged  within  the  APC  of 
the  primary  procedure  with  which  they 
were  normally  associated.  Instead, 
separate  APCs  were  developed  for 
payment  of  these  items  and  services 
under  the  following  payment 
provisions: 

o  Transitional  Pass-Through  for 
Additional  Costs  of  Drugs,  Biologicals, 
and  Radiopharmaceuticals.  Although 
the  costs  of  drugs,  biologicals  and 
pharmaceuticals  are  generally  packaged 
into  the  APC  payment  rate  for  the 
primary  procedure  or  treatment  with 
which  the  drugs  are  usually  furnished, 
there  are  special  temporary  additional 
payments  or  “transitional  pass-through 
payments”  available  under  section 
1833(t)(6)  of  the  Social  Security  Act  for 
at  least  two  years,  but  not  more  than 
three  years  for  the  following  drugs  and 
biologicals:  (1)  Current  orphan  drugs,  as 
designated  under  section  526  of  the 
Federal  Food,  Drugs,  and  Cosmetics  Act; 
(2)  current  drugs  and  biological  agents 
used  for  treatment  of  cancer;  (3)  current 
radiopharmaceutical  drugs  and 
biological  products:  and  (4)  new  drugs 
and  biologic  agents  in  instances  where 
the  item  was  not  being  paid  as  a 
hospital  outpatient  service  as  of 
December  31, 1996,  and  where  the  cost 
of  the  item  is  “not  insignificant”  in 
relation  to  the  hospital  OPPS  payment 
amount. 

Section  1833(t)(6)(D){i)  of  the  Social 
Security  Act  sets  the  payment  rate  for  ' 
pass-through  eligible  drugs  as  amounts 
determined  under  section  1842(o)  of  the 
Act.  Section  1847A  of  the  Act 


establishes  the  use  of  average  sales  price 
(ASP)  methodology  (i.e.,  106  percent  of 
the  ASP  which  is  the  rate  equivalent  to 
the  payment  that  would  be  received  in 
a  physician  office  setting)  as  the  basis 
for  payment  for  drugs  and  biologicals 
described  in  section  1842(o)(l)(C)  of  the 
Act.  Section  1883(t)(6)(D)(i)  also  states  if 
a  drug  or  biological  is  covered  under  a 
competitive  acquisition  contract  under 
section  1847B  of  the  Act,  the  payment 
rate  is  equal  to  the  average  price  for  the 
drug  or  biologicals  for  all  competitive 
acquisition  areas.  Thus,  drugs  and 
biologicals  with  pass-through  status  in 
CY  2007  will  receive  payment 
consistent  with  the  provision  of  section 
1842(o)  of  the  Act,  at  a  rate  that  is 
equivalent  to  the  payment  they  would 
receive  in  a  physician  office  setting  (106 
percent  of  the  ASP)  or  the  rate  that 
would  be  paid  under  the  competitive 
acquisitions  program,  while  pass¬ 
through  radiopharmaceuticals  will  be 
paid  the  hospital’s  charge  for  the 
radiopharmaceutical  adjusted  to  the  cost 
using  the  hospital’s  overall  cost-to- 
charge  ratio  (CCR). 

o  Packaging  and  Payment  for  Drugs, 
Biologicals  and  Radiopharmaceuticals 
Without  Pass-Through  Status.  Drugs, 
biologicals,  and  radiopharmaceuticals 
that  do  not  have  pass-through  status  are 
paid  in  one  of  two  ways:  either 
packaged  into  the  APC  payment  rate  for 
the  procedure  or  treatment  with  which 
the  products  are  usually  furnished,  or 
separately  based  on  a  packaging 
threshold  which  has  been  set  at  $55  for 
CY  2007.  Therefore,  for  CY  2007  and 
beyond,  drugs,  biologicals  and 
radiopharmaceuticals  that  are  not  new 
and  do  not  have  pass-through  status  will 
be  packaged  if  their  calculated  per-day 
cost  is  less  than  $55  for  CY  2007  or  less 
than  the  updated  threshold  (i.e.,  the 
packaging  threshold  inflated  annually 
by  the  Producer  Price  Index  (PPI)  for 
prescription  drugs),  with  the  exception 
of  5HT3  antiemetics  which  will 
continue  to  be  paid  separately 
regardless  of  their  calculated  per-day 
cost. 

Section  1833(t)(14)  of  the  Act  requires 
special  classification  of  certain 
separately  payable  drugs,  biologicals 
and  radiopharmaceuticals  and  mandates 
payment  under  section 
1833(t)(14)(A)(iii)  of  the  Act  for 
specified  covered  outpatient  drugs  in 
CY  2006  and  subsequent  years  to  be 
equal  to  the  average  acquisition  cost  for 
the  drug  subject  to  any  adjustment  for 
overhead  costs,  which  for  CY  2007  is  a 
combined  rate  of  106  percent  of  the 
ASP.  Separately  payable  drugs  and 
biologicals  without  ASP-based  data  will 
be  paid  at  their  mean  cost  calculated 
from  Medicare  CY  2005  hospital  claims 


data.  The  preadmission-related  services 
associated  with  intravenous  immune 
globulin  (IVIG)  will  continue  to  be  paid 
under  a  New  Technology  APC  with  a 
rate  of  $75.  Also,  payment  for  blood 
clotting  factors  in  the  outpatient  setting 
will  be  set  at  106  percent  of  the  ASP, 
plus  the  updated  furnishing  fee  of  $0.15. 
The  temporary  policy  of  paying 
radiopharmaceuticals  at  charges 
reduced  to  costs  is  also  being  extended 
for  one  additional  year  since  it  is  still 
considered  the  best  proxy  for 
radiopharmaceutical  acquisition  and 
overhead  costs.  However,  separate 
payment  will  only  apply  to  those 
radiopharmaceuticals  with  per-day  costs 
greater  than  $55. 

o  Payment  for  Nonpass-Through 
Drugs,  Biologicals,  and 
Radiopharmaceuticals  With  HCPCS 
Codes,  But  Without  OPPS  Claims  Data. 
For  CY  2007,  hospitals  will  receive 
payment  for  nonpass-through 
radiopharmaceuticals  without  hospital 
claims  data  that  have  been  assigned 
HCPCS  codes  as  of  January  1,  2007,  at 
the  hospital’s  charge  for  the 
radiopharmaceutical  adjusted  to  cost 
using  the  hospital’s  overall  cost-to- 
charge  ratio,  which  will  be  the  same 
methodology  used  in  the  payment  for 
pass-through  radiopharmaceuticals.  For 
new  drugs  without  pass-through  status 
or  hospitals  claims  data,  payment  will 
be  made  at  the  lesser  of  tbe  ASP  or 
competitive  acquisition  contract  price 
(Part  B  CAP).  In  rare  instances  where  a 
drug  does  not  have  a  Part  B  drug  CAP 
rate  or  data  available  for  use  for  ASP 
methodology,  payment  will  be  made  at 
95  percent  of  the  product’s  most  recent 
AWP.  Established  drugs  without 
hospital  claims  data  that  have  been 
classified  as  separately  payable  in  CY 
2007  will  be  paid  per  the  ASP-based 
methodology  at  a  rate  of  106  percent  of 
the  ASP. 

New  drugs,  biologicals  and  devices 
which  qualify  for  separate  payment 
under  OPPS,  but  have  not  yet  been 
assigned  to  a  transitional  APC  (i.e., 
assigned  to  a  temporary  APC  for 
separate  payment  of  an  expensive  drug 
or  device)  will  be  reimbursed  under  the 
TRICARE  standard  allowable  charge 
methodology.  This  allowable  charge 
payment  will  continue  until  a 
transitional  APC  has  been  assigned  (i.e., 
until  CMS  has  had  the  opportunity  to 
assign  the  new  drug,  biological  or 
device  to  a  temporary  APC  for  separate 
payment). 

'  Drug  Administration  Coding  and 
Payment.  For  CY  2007,  hospitals  will  be 
expected  to  report  the  full  set  of  CPT 
drug  administration  codes  in  a  manner 
consistent  with  their  descriptors,  CPT 
instructions  and  correct  coding 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 / Proposed  Rules 


17279 


principles.  They  will  no  longer  be  able 
to  report  the  alphanumeric  HCPCS 
codes  (C8950,  C8951,  C8952,  C8954, 
and  C8955)  that  were  recognized  prior 
to  January  1,  2007.  These  newly 
recognized  CPT  codes  will  be  assigned 
to  six  new  drug  administration  APCs, 
with  payment  rates  based  on  median 
costs  for  the  APCs  as  calculated  from 
Medicare’s  CY  2005  claims  data. 

o  Payment  for  Blood  and  Blood 
Products.  Since  Medicare’s 
implementation  of  the  OPPS  in  August 
1,  2000,  separate  payments  have  been 
made  for  blood  and  blood  products 
through  APCs  rather  than  packaging 
them  into  the  procedures  with  which 
they  were  administered.  Hospital 
payment  for  the  costs  of  blood  and 
blood  products,  as  well  as  the  costs  of 
collecting,  processing,  and  storing  blood 
products,  are  made  through  the  OPPS 
payments  for  specific  blood  product 
APCs.  For  CY  2007,  these  blood  product 
payments  will  be  based  on  the 
unadjusted,  simulated  median  costs  for 
blood  and  blood  products  that  are 
derived  from  CY  2005  Medicare  claims 
data,  with  the  exception  of  the  seven 
products  for  which  there  will  be  a 
payment  adjustment  to  smooth  their 
transition  to  full  claims-based  payments 
in  the  future. 

o  Other  Procedure  or  Service  Costs 
Not  Packaged  in  APC  Payment.  Costs 
for  casting,  splinting  and  strapping 
services,  immunosuppressive  drugs  for 
patients  following  organ  transplant,  and 
certain  other  high-cost  drugs  that  are 
infrequently  administered  are  not 
packaged  into  the  costs  of  the  primary 
procedures  with  which  they  are 
normally  associated.  Instead,  new  APC 
groups  have  been  created  for  these  items 
and  services,  which  will  allow  separate 
payment. 

o  Corneal  Tissue  Acquisition  Costs. 
Corneal  tissue  acquisition  costs  will  not 
be  packaged  with  the  APC  payment  for 
corneal  transplant  surgical  procedures. 
Instead,  separate  payment  will  be  made 
based  on  the  hospital’s  reasonable  costs 
incurred  to  acquire  corneal  tissue. 
Corneal  acquisition  costs  must  be 
submitted  using  HCPCS  code  V2785 
(Processing,  Preserving  and 
Transporting  Corneal  Tissue),  indicating 
the  actual  cost  of  the  acquisition  rather 
than  the  hospital’s  charge  on  the  bill. 

o  Transitional  Pass-Through 
Payment  for  Devices.  Transitional 
payments  will  only  apply  to  new  and 
innovative  medical  devices  meeting  the 
following  criteria:  (1)  Were  not 
recognized  for  payment  as  a  hospital 
outpatient  service  prior  to  1997  (i.e., 
payment  was  not  being  made  as  of 
December  31,  1996)  or  treated  as 
meeting  the  time  constraints  under 


special  prescribed  conditions:  (2)  have 
been  approved/cleared  for  use  by  the 
Food  and  Drug  Administration  (FDA); 

(3)  are  determined  to  be  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  injury  or  to  improve  the 
functioning  of  a  malformed  body  part; 

(4)  are  an  integral  and  subordinated  part 
of  the  procedure  performed;  (5)  are  used 
for  one  patient  only  (except  for 
reprocessed  single-use  devices  meeting 
FDA’s  most  recent  regulatory  criteria  on 
single-rise  devices);  (6)  are  surgically 
implanted  or  inserted  via  a  natural  or 
surgically  created  orifice  on  incision 
and  remain  with  the  patient  after  the 
patient  is  released  from  the  hospital 
outpatient  department;  (7)  are  not 
equipment,  instruments,  apparatus, 
implements,  or  such  items  for  which 
depreciation  and  financing  expenses  are 
recovered  as  depreciable  assets;  (8)  are 
not  materials  and  supplies  such  as 
sutures,  clips  or  customized  surgical 
kits  furnished  incidental  to  a  service  or 
procedure;  (9)  are  not  material  such  as 
biologicals  or  synthetics  that  are  used  to 
replace  human  skin;  (10)  no  existing  or 
previously  existing  device  category  is 
appropriated  for  the  device:  (11) 
associated  cost  is  not  insignificant  in 
relation  to  the  APC  payment  for  the 
service  in  which  the  innovative  medical 
equipment  is  packaged;  and  (12)  it  has 
been  demonstrated  that  utilization  of 
the  device  provides  substantial  clinical 
improvement  for  beneficiaries  compared 
with  currently  available  treatments, 
including  procedures  utilizing  devices 
in  existing  or  previously  existing  device 
categories. 

The  duration  of  transitional  pass¬ 
through  payments  for  devices  is  for  at 
least  two,  but  not  more  than  three  years. 
This  period  begins  with  the  first  date  on 
which  a  transitional  pass-through 
payment  is  made  for  any  medical  device 
that  is  described  by  the  new  medical 
category.  The  costs  of  the  devices  will 
be  packaged  into  the  costs  of  the 
procedures  with  which  they  are 
normally  billed  once  they  ar  e  no  longer 
eligible  for  pass-through  payment. 

Device  pass-through  payments  (those 
procedures  designated  with  a  SI  “H”) 
are  calculated  by  applying  the  statewide 
cost-to-charge  ratio  (CCR),  which  is 
based  on  the  geographical  CBSA  (2  digit 
=  rural,  5  digit  =  urban),  to  the  hospital’s 
charges  on  the  claims  and  subtracting 
any  appropriate  pass-through  offset.  The 
offset  adjustment  only  applies  when  a 
pass-through  device  is  billed  in  addition 
to  the  primary  procedure  with  which  it 
is  normally  associated. 

Provisions  are  also  in  place  in 
accordance  with  1833(t)(6)(D)(ii)  of  the 
Social  Security  Act  for  reducing 
transitional  pass-through  payments  by 


the  estimated  portion  of  each  APC 
payment  rate  that  could  reasonably  be 
attributed  to  the  cost  of  the  associated 
devices  that  are  eligible  for  pass-through 
payments.  Offsets  are  calculated  by 
comparing  the  median  APC  cost  without 
device  packaging  to  the  median  APC 
cost  (including  device  packaging), 
developed  from  claims  with  device 
codes,  to  determine  the  percentage  of 
median  APC  costs  attributable  to  the 
associated  pass-through  device.  These 
percentages  are  then  applied  to  the  APC 
payment  amounts  in  order  to  determine 
the  applicable  amounts  to  be  deducted 
from  the  pass-through  payments,  known 
as  the  “offset”  amounts.  Offset  amounts 
are  only  applied  when  it  can  be 
determined  that  an  APC  contained  cost 
is  actually  associated  with  the  device. 
Currently,  there  is  only  one  transitional 
pass-through  payment  offset  in  effect  for 
device  category  Cl 820  (generator, 
neurostimulator  (implantable),  with 
rechargeable  battery  and  charging 
system)  with  an  amount  of  $8,668.94, 
which  represents  77.65  percent  of  the 
CY  2007  payment  rate  for  APC  0222. 

Two  new  device  categories  have  been 
established  for  pass-through  payment 
starting  in  2007:  (1)  L8690 — auditory 
osseointegrated  device,  external  sound 
processor,  replacement;  and  (2)  C1821 — 
interspinous  process  distraction  device 
(implantable).  The  offset  amounts  for 
both  of  these  new  device  categories 
were  set  to  $0  for  CY  2007,  since  there 
were  no  identifiable  device-related  costs 
associated  with  their  procedure  APCs 
(i.e.,  APC  0256  for  L8690  and  APC  0050 
for  Cl 821).  The  pass-through  status  of 
this  rechargeable  neurostimulator 
device  (Cl 820)  is  scheduled  to  expire  on 
January  1,  2008. 

o  Payment  When  Devices  are 
Beplaced  Without  Cost  or  Where  Credit 
for  a  Beplacement  Device  is  Furnished 
to  the  Hospital.  Payments  will  be 
reduced  for  selected  APCs  in  cases  in 
which  an  implanted  device  is  replaced 
without  cost  to  the  hospital  or  with  full 
credit  for  the  removed  device  in 
accordance  with  42  CFR  419.45.  The 
amount  of  the  reduction  to  the  APC  rate 
will  be  calculated  in  the  same  manner 
as  the  offset  amount  that  would  be 
applied  if  the  implanted  device  assigned 
to  the  APC  had  pass-through  status  as 
defined  under  42  CFR  419.66.  OPPS 
payments  would  be  contingent  on 
section  1833(t)(2)(E)  of  the  Social 
Security  Act,  which  permits  equitable 
adjustments  to  the  OPPS  payments 
contingent  on  meeting  all  of  the 
following  criteria:  (1)  All  procedures 
assigned  to  the  selected  APCs  must 
require  implantable  devices  that  would 
be  reported  if  device  replacement 
procedures  were  performed;  (2)  the 
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required  devices  must  be  surgically 
inserted  or  implanted  devices  that 
remain  in  the  patient’s  body  after  the 
conclusion  of  the  procedures,  at  least 
temporarily;  and  (3)  the  offset  percent 
for  the  APC  (i.e.,  the  median  cost  of  the 
APC  without  device  costs  divided  by  the 
median  cost  of  the  APC  with  device 
costs)  must  be  significant — significant 
offset  percent  is  defined  as  exceeding  40 
percent. 

The  presence  of  the  modifier  “FB” 
(“Item  Provided  Without  Cost  to 
Provider,  Supplier,  or  Practitioner  or 
Credit  Received  for  Replacement 
(examples  include,  but  are  not  limited 
to:  devices  covered  under  warranty, 
replaced  due  to  defect,  or  provided  as 
free  samples)”]  would  trigger  the 
adjustment  in  payment  if  the  procedure 
code  to  which  the  modifier  “FB”  was 
amended  appeared  in  Table  3  and  was 
also  assigned  to  one  of  the  APCs  listed 
in  Table  4  below. 


Table  3.— Devices  For  Which  the 
FB  Modifier  Must  Be  Reported 
With  the  Procedure  When  Fur¬ 
nished  Without  Cost  or  at  Full 
Credit  for  a  Replacement  De¬ 
vice 


Device 

Description 

C1721  .. 

AlCD,  dual  chamber. 

Cl 722  .. 

AlCD,  single  chamber. 

C1764  .. 

Event  recorder,  cardiac. 

Cl  767  .. 

Generator,  neurostim,  imp. 

C1771  .. 

Rep  dev,  urinary,  w/sling. 

Cl  772  .. 

Infusion  pump,  programmable. 

Cl 776  .. 

Joint  device  (implantable). 

C1777  .. 

Lead,  AlCD,  endo  single  coil. 

Cl 778  .. 

Lead,  neurostimulator. 

C1779  .. 

Lead,  pmkr,  transvenous  VDD. 

C1785  .. 

Pmkr,  dual,  rate-resp. 

C1786  .. 

Pmkr,  single,  rate-resp. 

C1813  .. 

Prostheses,  penile,  inflatab. 

C1815  .. 

Pros,  urinary  sph,  imp. 

Cl 820  .. 

Generator,  neuro,  rechg  bat  sys. 

C1882  .. 

AlCD,  other  than  sing/dual. 

Table  3.— Devices  For  Which  the 
FB  Modifier  Must  Be  Reported 
With  the  Procedure  When  Fur¬ 
nished  Without  Cost  or  at  Full 
Credit  for  a  Replacement  De¬ 
vice — Continued 


Device 

Description 

C1891  .. 

Infusion  pump,  non-prog,  perm. 

Cl 895  .. 

Lead,  AlCD,  endo  dual  coil. 

Cl 896  .. 

Lead,  AlCD,  non  sing/dual 

Cl  897  .. 

Lead,  neurostim,  test  kit. 

Cl  898  .. 

Lead,  pmkr,  other  than  trans. 

Cl  899  .. 

Lead,  pmkr/ACID  combination. 

C1900  .. 

Lead  coronary  venous. 

C2619  .. 

Pmkr,  dual,  non  rate-resp. 

C2620  .. 

Pmkr,  single,  non  rate-resp. 

C2621  .. 

Pmkr,  other  than  sing/dual. 

C2622  .. 

Prosthesis,  penile,  non-inf. 

C2626  .. 

Infusion  pump,  non-prog,  temp. 

C2631  .. 

Rep  dev,  urinary,  w/o  sling. 

L8614  ... 

Cochlear  device/system. 

Table  4.— Adjustments  to  APCs  in  Cases  of  Devices  Reported  Without  Cost  or  For  Which  Full  Credit  Is 

Received 


APC 

SI 

APC  group  title 

* 

CY  2007 
offset  amt. 
(percent) 

0039  . 

S  . 

Level  1  Implantation  of  Neurostimulator . .?. . 

78.85 

0040  . 

S  . 

Percutaneous  Implantation  of  Neurostimulator  Electrodes,  Excluding  Cranial  Nerve . 

54.06 

0061  . 

S  . 

Laminectomy  or  Incision  for  Implantation  of  Neurostimulator  Electrodes,  Excluded . 

0089  . 

T  . 

Insertion/Replacement  of  Permanent  Pacemaker  and  Electrodes  . 

77.11 

0090  . 

T  . 

Insertion/Replacement  of  Pacemaker  Pulse  Generator . 

74.74 

0106 . 

T  . 

Insertion/Replacement/Repair  of  Pacemaker  and/or  Electrodes  . 

41.88 

0107 . 

T  . 

Insertion  of  Cardioverter-Defibrillator . 

T  . 

Insertion/Replacement/Repair  of  Cardioverter-Defibrillator  Leads . 

77.75 

T  . 

Implantation  of  Neurological  Device . 

77.65 

0225  . 

S  . 

Implantation  of  Neurostimulator  Electrodes,  Cranial . 

79.04 

T  . 

Implantation  of  Drug  Infusion  Devices  . 

80.27 

0229  . 

T  . 

Transcatheter  Placement  of  Intravascular  Shunts  . 

46.17 

0259  . 

T  . 

Level  IV  ENT  Procedures . 

84.61 

0315 . 

T  . 

Level  II  Implantation  of  Neurostimulator . 

76.03 

S  . 

Level  1  Prosthetic  Urological  Procedures  . 

83.19 

0386  . 

S  . 

Level  II  Prosthetic  Urological  Procedures  . 

61.16 

0418 . 

T  . 

Insertion  of  Left  Ventricular  Pacing  Elect . 

87.32 

0654  . 

T  . 

Insertion/Replacement  of  a  Permanent  Dual  Chamber  Pacemaker . 

77.35 

0655  . 

T  . 

Insertion/Replacement/Conversion  of  a  Permanent  Dual  Chamber  Pacemaker . 

76.59 

0680  . 

S  . 

Insertion  of  Patient  Activated  Event  Recorders  . 

76.40 

0681  . 

T  . 

Knee  Arthroplasty  . 

73.37 

If  the  device  code  (i.e.,  one  of  the 
codes  in  Table  3  above)  is  assigned  to 
one  of  the  APCs  listed  in  Table  4  above, 
the  unadjusted  payment  rate  for  the 
procedure  APC  will  be  reduced  by  an 
amount  equal  to  the  percent  in  Table  4 
times  the  unadjusted  payment  rate.  The 
actual  adjustments  can  be  viewed  on  the 
following  CMS  Web  site:  http:// 
www.cins.hhs.gov/ 
HospitalOutpatientPPS/ 

In  cases  in  which  the  device  is  being 
replaced  without  cost,  the  hospital  will 
report  a  token  device  charge.  However, 
if  the  device  is  being  inserted  as  an 
upgrade,  the  hospital  will  report  the 


difference  between  its  usual  charge  for 
the  device  being  replaced  and  the  credit 
for  the  replacement  device.  Multiple 
procedure  reductions  would  also 
continue  to  apply  even  after  the  APC 
payment  adjustment  to  remove  payment 
for  the  device  cost,  because  there  would 
still  be  the  expected  efficiencies  in 
performing  the  procedure  if  it  was 
provided  in  the  same  operative  session 
as  another  surgical  procedure.  Similarly, 
if  the  procedure  was  interrupted  before 
administration  of  anesthesia  (i.e.,  there 
was  a  modifier  52  or  73  on  the  same  line 
as  the  procedure),  a  50  percent 


reduction  would  he  taken  from  the 
adjusted  amount. 

o  Coding  and  Payment  of  Emergency 
Department  Visits.  The  following  five 
Type  B  emergency  department  G-codes 
have  been  established  for  emergency 
departments  meeting  the  definition  of  a 
dedicated  emergency  department  (DED) 
under  the  Emergency  Medical 
Treatment  and  Labor  Act  (EMTALA) 
regulations  in  42  CFR  489.24,  but  which 
are  not  Type  A  emergency  departments 
(i.e.,  they  may  meet  the  DED  definition 
hut  are  not  available  24  hours  a  day,  7 
days  a  week). 
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Table  5.— CY  2007  Final  HCPCS  Codes  To  Be  Used  To  Report  Emergency  Department  Visits  Provided  in 

Type  B  Emergency  Departments 


HCPCS  code 

Short  descriptor 

Long  descriptor 

G0380  . 

1 

Level  1  hosp. 
type  B  visit,  i 

I 

I 

i 

Level  1  hospital  emergency  department  visit  provided  in  a  Type  B  emergency  department.  (The  ED 
must  meet  at  least  one  of  the  following  requirements;  (1)  It  is  licensed  by  the  State  in  which  it  is  lo¬ 
cated  under  applicable  State  law  as  an  emergency  room  or  emergency  department;  (2)  It  is  held  out 
to  the  public  (by  name,  posted  signs,  advertising,  or  other  means)  as  a  place  that  provides  care  for 
emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  scheduled  appoint¬ 
ment:  or  (3)  During  the  calendar  year  immediately  preceding  the  calendar  year  in  which  a  determina¬ 
tion  under  this  section  is  being  made,  based  on  a  representative  sample  of  patient  visits  that  oc¬ 
curred  during  that  calendar  year,  it  provides  at  least  one-third  of  all  of  its  outpatient  visits  for  the 
treatment  of  emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  sched¬ 
uled  appointment.). 

G0381  . 

Level  2  hosp. 
type  B  visit. 

I 

Level  2  hospital  emergency  department  visit  provided  in  a  Type  B  emergency  department.  (The  ED 
must  meet  at  least  one  of  the  following  requirements;  (1)  It  is  licensed  by  the  State  in  which  it  is  lo¬ 
cated  under  applicable  State  law  as  an  emergency  room  or  emergency  department;  (2)  It  is  held  out 
to  the  public  (by  name,  posted  signs,  advertising,  or  other  means)  as  a  place  that  provides  care  for 
emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  scheduled  appoint¬ 
ment;  or  (3)  During  the  calendar  year  immediately  preceding  the  calendar  year  in  which  a  determina¬ 
tion  under  this  section  is  being  made,  based  on  a  representative  sample  of  patient  visits  that  oc¬ 
curred  during  that  calendar  year,  it  provides  at  least  one-third  of  all  of  its  outpatient  visits  for  the 
treatment  of  emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  sched- 
1  uled  appointment.). 

G0382  . 

i 

Level  3  hosp. 
type  B  visit. 

Level  3  hospital  emergency  department  visit  provided  in  a  Type  B  emergency  department.  (The  ED 

1  must  meet  at  least  one  of  the  following  requirements:  (1)  It  is  licensed  by  the  State  in  which  it  is  lo¬ 
cated  under  applicable  State  law  as  an  emergency  room  or  emergency  department;  (2)  It  is  held  out 
to  the  public  (by  name,  posted  signs,  advertising,  or  other  means)  as  a  place  that  provides  care  for 
emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  scheduled  appoint¬ 
ment;  or  (3)  During  the  calendar  year  immediately  preceding  the  calendar  year  in  which  a  determina¬ 
tion  under  this  section  is  being  made,  based  on  a  representative  sample  of  patient  visits  that  oc¬ 
curred  during  that  calendar  year,  it  provides  at  least  one-third  of  all  of  its  outpatient  visits  for  the 
i  treatment  of  emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  sched¬ 
uled  appointment.). 

G0384  . 

Level  4  hosp. 
type  B  visit. 

I 

Level  4  hospital  emergency  department  visit  provided  in  a  Type  B  emergency  department.  (The  ED 
must  meet  at  least  one  of  the  following  requirements:  (1)  It  is  licensed  by  the  State  in  which  it  is  lo¬ 
cated  under  applicable  State  law  as  an  emergency  room  or  emergency  department;  (2)  It  is  held  out 
to  the  public  (by  name,  posted  signs,  advertising,  or  other  means)  as  a  place  that  provides  care  for 
emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  scheduled  appoint¬ 
ment;  or  (3)  During  the  calendar  year  immediately  preceding  the  calendar  year  in  which  a  determina¬ 
tion  under  this  section  is  being  made,  based  on  a  representative  sample  of  patient  visits  that  oc- 
i  curred  during  that  calendar  year,  it  provides  at  least  one-third  of  all  of  its  outpatient  visits  for  the 
treatment  of  emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  sched¬ 
uled  appointment.). 

G0385  . 

Level  5  hosp. 
j  type  B  visit. 

Level  5  hospital  emergency  department  visit  provided  in  a  Type  B  emergency  department.  (The  ED 
must  meet  at  least  one  of  the  following  requirements:  (1)  It  is  licensed  by  the  State  in  which  it  is  lo¬ 
cated  under  applicable  State  law  as  an  emergency  room  or  emergency  department;  (2)  It  is  held  out 
to  the  public  (by  name,  posted  signs,  advertising,  or  other  means)  as  a  place  that  provides  care  for 
emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  scheduled  appoint¬ 
ment:  or  (3)  During  the  calendar  year  immediately  preceding  the  calendar  year  in  which  a  determina¬ 
tion  under  this  section  is  being  made,  based  on  a  representative  sample  of  patient  visits  that  oc¬ 
curred  during  that  calendar  year,  it  provides  at  least  one-third  of  all  of  its  outpatient  visits  for  the 
j  treatment  of  emergency  medical  conditions  on  an  urgent  basis  without  requiring  a  previously  sched¬ 
uled  appointment.). 

The  use  of  these  G-codes,  along  with 
the  following  redefinition  of  a  Type  A 
emergency  department,  will  serve  as  a 
vehicle  to  capture  median  cost  and 
resource  differences  among  visits  to 
Type  A  emergency  departments.  Type  B 
emergency  departments  and  clinics: 

Type  A  Emergency  Department — A 
type  A  emergency  department  is  a 
hospital-based  facility  or  department 
that  must  be  open  24  hours  a  day,  7 
days  a  week  and  meet  at  least  one  of  the 
following  requirements:  (1)  It  is  licensed 
by  the  State  in  which  it  is  located  under 
applicable  State  laws  as  an  emergency 
department;  or  (2)  It  is  held  out  to  the 


public  (by  name,  posted  signs, 
advertising,  or  other  means)  as  a  place 
that  provides  care  for  emergency 
medical  conditions  on  an  urgent  basis 
without  requiring  a  previously 
scheduled  appointment. 

A  new  G-code  (G0390 — Trauma 
response  team  activation  associated 
with  hospital  critical  care  services)  was 
also  created  (effective  January  1,  2007) 
to  be  used  in  addition  to  CPT  codes 
99291  and  99292  to  address  the 
meaningful  cost  difference  between 
critical  care  when  billed  with  and 
without  trauma  activation.  If  critical 
care  is  provided  without  trauma 


activation,  the  hospital  will  bill  with 
either  CPT  99291  or  99292,  receiving 
payment  for  APC  0617  with  a  median 
cost  of  $402.67.  However,  if  trauma 
activation  occurs,  the  hospital  would  be 
allowed  to  bill  one  unit  of  G-code 
(G0390),  reported  with  revenue  code 
68x  on  the  same  date  of  service,  thereby 
receiving  $491.66  under  APC  0618. 
Hospitals  will  continue  to  bill  CPT 
codes  for  both  clinic  and  Type  A 
Emergency  department  visits  imtil 
national  guidelines  have  been 
established. 

The  above  CPT  E/M  codes  and  other 
HCPCS  codes  currently  assigned  to  the 
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clinic  visit  APCs  have  been  mapped  in  clinic  visits;  five  for  emergency  care  services,  based  on  median  costs 

Table  6  to  eleven  new  APCs;  five  for  department  visits;  and  one  for  critical  and  clinical  consideration. 


Table  6.— Assignment  of  CPT  E/M  Codes  and  Other  HCPCS  Codes  to  New  Visit  APCs  for  CY  2007 


CY  2007  APC  title 

CY  2007  APC 

HCPCS 

Short  descriptor 

Level  1  Hospital  Clinic  Visits . 

0604 

92012 

Eye  exam,  established  pat. 

99201 

Office/outpatient  visit,  new  (Level  1 ). 

99211 

Office/outpatient  visit,  est  (Level  1). 

G0101 

CA  screen;  pelvic/breast  exam. 

G0245 

Initial  foot  exam  pt  lops. 

G0241 

Office  consultation  (Level  1). 

G0271 

Confirmatory  consultation  (Level  1). 

G0264 

Assmt  otr  CHF,  CP,  asthma. 

Level  2  Hospital  Clinic  Visits . 

0605 

92002 

Eye  exam,  new  patient. 

92014 

•  Eye  exam  and  treatment. 

99202 

Office/outpatient  visit,  new  (Level  2). 

99212 

Office/outpatient  visit,  est  (Level  2). 

99213 

Office/outpatient  visit,  est  (Level  3). 

99243 

Office  consultation  (Level  3). 

99242 

Office  consultation  (Level  2). 

99273 

Confirmatory  consultation  (Level  3). 

99272 

Confirmatory  consultation  (Level  2). 

99431 

Initial  care,  normal  newborn. 

G0246 

Follow-up  eval  of  foot  pt  lop. 

G0344 

Initial  preventive  exam. 

Level  3  Hospital  Clinic  Visits . 

0606 

92004 

Eye  exam,  new  patient. 

99203 

Office/outpatient  visit,  new  (Level  3). 

99214 

Office/outpatient  visit,  est  (Level  4). 

99274 

Confirmatory  consultation  (Level  4). 

99244 

Office  consultation  (Level  4). 

Level  4  Hospital  Clinic  Visits . 

0607 

99204 

Confirmatory  consultation  (Level  1). 

99215 

Office/outpatient  visit,  est  (Level  5). 

99245 

Office  consultation  (Level  5). 

99275 

Confirmatory  consultation  (Level  5). 

Level  5  Hospital  Clinic  Visits . 

0608 

99205 

Office/outpatient  visit,  new  (Level  5). 

G0175 

OPPS  service,  sched  team  conf. 

Level  1  Type  A  Emergency  Visits . 

0609 

99281 

Emergency  department  visit. 

Level  2  Type  A  Emergency  Visits . 

0613 

99282 

Emergency  department  visit. 

Level  3  Type  A  Emergency  Visits . 

0614 

99283 

Emergency  department  visit. 

Level  4  Type  A  Emergency  Visits . 

0615 

99284 

Emergency  department  visit. 

Level  5  Type  A  Emergency  Visits . 

0616 

99285 

Emergency  department  visit. 

Critical  Care  . 

0617 

99291 

_ I 

Critical  care,  first  hour. 

_ 

o  Inpatient  Only  Procedures.  The 
inpatient  list  on  TMA’s  OPPS  Web  site 
at  http://www.tricare.mil/opps  specifies 
those  services  that  are  only  paid  when 
provided  in  an  inpatient  setting  because 
of  the  nature  of  the  procedure,  the  need 
for  at  least  20  hours  of  postoperative 
recovery  time  or  monitoring  before  the 
patient  can  be  safely  discharged,  or  the 
underlying  physical  condition  of  the 
patient.  The  following  criteria  will  be 
used  when  reviewing  procedures  to 
determine  whether  or  not  they  should 
be  moved  from  the  inpatient  list  and 
assigned  to  an  APC  group  for  payment 
under  OPPS:  (1)  The  simplest  procedure 
described  by  the  code  may  be  performed 
in  most  outpatient  departments:  (2)  the 
procedure  is  related  to  codes  that  have 
already  been  removed  from  the 
inpatient  list;  (3)  the  procedure  is  being 
performed  in  numerous  hospitals  on  an 
outpatient  basis;  and  (4)  the  procedure 
can  be  appropriately  and  safely  • 
performed  in  an  ASC.  While  it  is 
anticipated  that  TRICARE  will  be 


following  the  Medicare  inpatient  listing 
fairly  closely,  there  may  be  occasions 
where,  upon  medical  review,  it  is  found 
that  a  particular  inpatient  procedure  can 
be  provided  safely  in  an  outpatient 
setting  due  to  TRICARE’s  younger, 
healthier  beneficiary  population.  These 
procedures  will  be  removed  from  the 
TRICARE  inpatient  listing  and  will  be 
assigned  to  either  an  existing  or  new 
APC  group  based  on  their  median  costs. 

If  a  patient  was  not  admitted  as  an 
inpatient,  and  the  procedure  designated 
as  an  inpatient-only  procedure  (by 
OPPS  payment  status  indicator  “C”) 
was  performed  to  resuscitate  or  stabilize 
a  patient  with  an  emergency,  life- 
threatening  condition  and  the  patient 
dies  before  being  admitted  as  an 
inpatient,  the  hospital  would  bill  for 
payment  under  the  OPPS  for  the 
ser\dces  that  were  furnished  on  that  date 
and  included  modifier — “CA”  on  the 
line  with  the  HCPCS  code  for  the 
inpatient  procedure.  Payment  for  all 
services  other  than  the  inpatient 


procedure  designated  under  OPPS  by 
status  indicator  “C”,  furnished  on  the 
same  date,  would  be  bundled  into  a 
single  payment  under  APC  0375 
(Ancillary  Outpatient  Services  the 
Patient  Expires)  whose  CY  2007  median 
cost  is  $3,539. 

o  Partial  Hospitalization  Services. 
Partial  hospitalization  services  are  those 
services  furnished  by  TRICARE- 
authorized  partial  hospitalization  * 
programs  and  authorized  mental  health 
providers  for  the  active  treatment  of  a 
mental  disorder.  All  services  must 
follow  a  medical  model  and  patient  care 
must  be  under  the  general  direction  of 
a  licensed  psychiatrist  employed  by  the 
partial  hospitalization  program  to 
ensure  medication  and  physical  needs 
of  all  the  patients  are  considered.  The 
OPPS  established  per  diem  payment  for 
both  half-  and  full-day  partial 
hospitalization  represents  the  hospital’s 
costs  for  overhead,  support  staff  and  the 
services  of  clinical  social  workers 
(CSWs)  and  occupational  therapists 
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(OTs).  For  Substance  Use  Disorder 
Rehabilitation  Facilities  (SUDRFs),  the 
cost  of  alcohol  and  addiction  counselor 
services  would  also  be  included  in  the 
PHP  per  diem.  However,  the  OPPS  does 
not  include  the  cost  of  services  for 
physicians,  clinical  psychologists,  and 
psychiatric  nurse  practitioners  (NPs), 
which  will  continue  to  be  billed 
separately  for  covered  mental  health 
services.  In  order  to  receive  payment 
under  OPPS,  the  hospital  must  use 
specific  HCPCS  and  revenue  codes  and 
report  partial  hospitalization  services 
under  bill'type  13X,  along  with 
condition  code  41  on  the  UB-04  (HCFA 
1450  claim  form).  The  claim  must  also 
include  a  mental  health  diagnosis  and 
an  authorization  on  file  for  each  day  of 
service,  along  with  a  designated  H-code 
(i.e.,  either  H0035  for  half-day  PHP  or 
H0037  for  full-day  PHP)  and  its 
accompanying  revenue  code,  prior  to 
assigning  a  half-or  full-day  partial 
hospitalization  APC.  Specific  therapy 
codes  (e.g.,  coding  for  family,  group  and 
individual  psychotherapy)  will  be 
reported  in  addition  to  the  designated 
partial  hospitalization  codes  H0035  and 
H0037  and  will  be  packaged  into  a 
single  PHP  code  for  the  same  date  of 
service,  with  the  exception  of 
electroconvulsive  therapy  (ECT).  Claims 
that  do  not  meet  the  above  criteria  (e.g., 
claims  filed  without  condition  code  41, 
appropriate  H-coding — H0035  or  H0037, 
and/gr  revenue  code)  will  undergo 
further  payment  review  to  ensure  that 
outpatient  mental  health  procedures  do 
not  exceed  the  full-day  partial 
hospitalization  per  diem  amount;  i.e., 
the  sum  of  the  individual  mental  health 
APC  amounts  on  any  particular  day 
does  not  exceed  the  full-day  partial 
hospitalization  per  diem  amount.  The 
half-day  PHP  per  diem  (APC  TOOOl) 
will  be  priced  at  75  percent  of  the  full- 
day  APC  (0033)  amount  of  $233.37  for 
CY  2007.  Free-standing  psychiatric 
partial  hospitalization  services  will 
continue  to  be  reimbursed  the  all- 
inclusive  PHP  per  diem  rates  as 
established  under  32  CFR 
199.14{a){2)(ix),  subject  to  their  own 
unique  mental  health  copayment/cost¬ 
sharing  provisions. 

o  Separate  Payment  for  Observation 
Stays.  Observation  care  is  a  well-defined 


set  of  specific,  clinically  appropriate 
services  that  include  short-term 
treatment,  assessment,  and  reassessment 
before  a  decision  can  be  made  regarding 
whether  patients  will  require  further 
treatment  as  hospital  inpatients,  or  if 
they  are  able  to  be  discharged  from  the 
hospital.  The  determination  of  whether 
or  not  obserx^ation  services  are 
separately  payable  under  APC  0339 
(observation)  has  been  shifted  from  the 
hospital  billing  department  to  the  OPPS 
claims  processing  logic  using  two 
HCPCS  codes  (i.e.,  G0378 — Hospital 
observation  services  per  hour,  and 
G0379 — Direct  admission  of  patient  for 
hospital  observation  care).  These 
HCPCS  codes  will  be  assigned  status 
indicator  “Q”  (package  service  subject 
to  separate  payment  based  on  criteria) 
that  will  trigger  the  OCE  logic  during 
the  processing  of  the  claim  to  determine 
if  the  observation  service  or  direct 
admission  service  is  packaged  with  the 
other  separately  payable  hospital 
services  provided,  or  if  a  separate  APC 
payment  for  observation  services  or 
direct  admission  to  observation  is 
appropriate.  Following  are  the  criteria 
that  must  be  met  in  order  to  receive 
separate  payment  under  APC  0039:  (1) 
The  beneficiary  must  have  one  of  four 
medical  conditions — congestive  heart 
failure,  chest  pain,  asthma,  or 
maternity — as  documented  by  specific 
ICD-9-CM  diagnosis  codes;  (2)  the 
number  of  units  reported  with  HCPCS 
code  G0378  must  be  equal  to  or  exceed 
8  hours  for  observation  stays  with 
diagnoses  of  chest  pain,  asthma  or 
congestive  heart  failure  and  a  minimum 
of  4  hours  for  maternity  observation 
services;  (3)  an  emergency  department 
visit,  clinic  visit,  critical  care  visit,  or 
direct  admission  to  observation  services 
using  HCPCS  code  G037  must  be 
provided  on  the  same  day  as,  or  the  day 
before  the  observation  except  for 
maternity  observation  stays;  (4)  ongoing 
physician  evaluation  must  be  provided. 
The  FY  2007  median  cost  for  the 
observation  APC  0339  is  $442.81. 

Direct  admissions  to  observation  will 
continue  to  be  paid  at  a  rate  equal  to 
that  of  a  Level  1  Clinic  Visit  (APC  0604) 
with  a  CY  2007  median  cost  of  $50.37 
when  a  beneficiary  is  seen  by  a 
physician  in  the  community  and  then  is 


directly  admitted  into  a  hospital 
outpatient  department  for  observation 
care  that  does  not  qualify  for  separate 
payment  under  APC  0039,  or  under 
T0002.  In  order  to  receive  separate 
payment  for  a  direct  admission  into 
observation  (APC  0604),  the  claim  must 
show:  1)  Both  HCPCS  codes  G0378 
(Hourly  Observation)  and  G0379  (Direct 
Admit  to  Observation)  with  the  same 
date  of  service:  2)  that  there  are  no 
services  with  status  indictor  “T”  or  “V” 
(clinic  or  emergency  department  visit) 
or  critical  care  (APC  0620)  provided  on 
the  same  day  of  service  as  HCPCS  code 
G0379;  and  3)  that  the  observation  care 
does  not  qualify  for  separate  payment 
under  APC  0339. 

If  the  period  of  observation  spans 
more  than  one  calendar  day,  hospitals 
should  include  all  of  tne  hours  for  the 
entire  period  of  observation  on  a  single 
line  and  enter  as  the  date  of  service  for 
that  line  the  date  the  patient  is  admitted 
to  observation.  Also,  if  there  are 
multiple  maternity  observation  stays  on 
the  same  day  without  condition  code  GO 
or  27  to  indicate  that  the  visits  were 
distinct  and  independent  of  each  other, 
the  first  listed  observation  stay  will  be 
paid  and  the  rest  will  be  denied. 

o  Paymen  t  for  Brachythera py 
Sources.  In  accordance  with  section 
1833(t)(2)(H)  of  the  Social  Security  Act, 
brachytherapy  sources  are  being  paid 
separately  under  their  own  service 
groups  (APCs)  reflecting  the  number, 
isotope,  and  radioactive  intensity  of  the 
devices  of  brachytherapy  furnished, 
including  separate  groups  for 
palladium-103  and  iodine-125  devices. 
The  payment  for  devices  of 
brachytherapy  based  on  hospitals’ 
charges,  adjusted  to  costs  as  prescribed 
under  section  1833(t)(16)(C)  of  the 
Social  Security  Act,  has  been  extended 
under  the  Tax  Relief  and  Health  Care 
Act  of  2006  to  January  1,  2008.  As  a 
result,  brachytherapy  sources  will 
continue  to  be  assigned  to  status 
indicator  “H”  and  will  not  be  eligible 
for  outlier  payments  in  CY  2007.  The 
codes  for  the  CY  2007  separately  paid 
sources,  long  descriptors  and  APCs  are 
listed  in  Table  7  below: 


Table  7.— Separately  Paid  Brachytherapy  Sources  With  Long  Descriptors  and  Assigned  APCs 


CPT/ 

HCPCS 

Long  descriptor 

SI 

_ 1 

I 

APC 

A9527  . 

Iodine  1-125,  sodium  iodide  solution,  therapeutic,  per  millicurie . 

H  . 

2632 

C1716  . 

Brachytherapy  source.  Gold  198,  per  source  . .'. . 

H  . 

1716 

C1717  . 

Brachytherapy  source.  High  Dose  Rate  Iridium  192,  per  source . 

H  . . 

1717 

C1718  . 

Brachytherapy  source.  Iodine  125,  per  source . 

H  . 

1718 

C1719  . 

Brachytherapy  source,  Non-High  Dose  Rate  Iridium  192,  per  source  . 

H  . 

1719 

Cl 720  . 

Brachytherapy  source.  Palladium  103,  per  source . 

H  . 

1720 
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Table  7.— Separately  Paid  Brachytherapy  Sources  With  Long  Descriptors  and  Assigned  APCs— Continued 


CPT/ 

HCPCS 


Long  descriptor 


Note:  C2632  has  been  deleted  and  replaced  by  A9527,  effective  January  1 ,  2007. 


o  APC  for  Vaginal  Hysterectomy. 
When  billing  for  vaginal  hysterectomies, 
hospitals  must  use  procedure  58260, 
which  will  be  assigned  to  APC  0202. 

o  New  Technology  APCs.  A  process 
has  also  been  developed  that  will 
recognize  new  technologies  that  do  not 
otherwise  meet  the  definition  of  current 
orphan  drugs,  or  current  cancer  therapy 
drugs  and  biologicals  emd 
brachytherapy,  or  current 
radiopharmaceutical  drugs  and 
biological  products,  and  which  are 
considered  a  covered  benefit  under 
TRICARE.  In  contrast  to  the  other  APC 
groups,  the  new  technology  APC  groups 
do  not  take  into  account  clinical  aspects 
of  the  services  they  are  to  contain,  but 
only  their  costs.  This  process,  along 
with  transitional  pass-throughs,  will 
provide  additional  payment  for  a 
significant  share  of  new  technologies. 
New  items  and  services  will  be  assigned 
to  new  technology  APCs  when  it  is 
determined  that  they  cannot 
appropriately  be  placed  into  existing 
APC  groups.  The  new  technology  APC 
groups  have  established  payment  rates 
based  on  the  midpoint  of  ranges  of 
possible  costs  providing  a  mechanism 
for  initiating  payment  at  an  appropriate 
level  within  a  relatively  short 
timeframe.  The  cost  bands  for  New 
Technology  APCs  range  from:  $0  to  $50, 
in  increments  of  $10;  $50  to  $100,  in 
increments  of  $50;  $100  to  $2,000,  in 
increments  of  $100;  and  $2,000  to 
$6,000,  in  increments  of  $500.  These 
increments  which  are  in  two  parallel 
sets  of  New  Technology  APCs — one 
with  status  indictor  “S”  and  the  other 
with  “T” — allow  assignment  to  the  same 
APC  group  procedures  that  are 
appropriately  subject  to  a  multiple 
procedure  payment  reduction  (T)  with 
those  that  should  not  be  discounted  (S). 

o  Coding  Requirement  for 
Reimbursement  Under  TRICARE  OPPS. 
To  receive  TRICARE  reimbursement 
under  OPPS,  providers  must  follow,  and 
contractors  shall  enforce,  all  Medicare 
specific  coding  requirements.  TRICARE 
Management  Activity  (TMA)  will 
develop  specific  APCs  (those  APCs 


beginning  with  a  “T”)  for  those  services 
that  are  unique  to  the  TRICARE 
beneficiary  population  (e.g.,  those 
TRICARE  specific  APCs  for  half-day 
partial  hospitalization  program  (PHP) 
services  and  maternity  observation 
stays). 

V.  OPPS  Reimbursement  Methodology 

o  General  Overview.  Under  the 
TRICARE  OPPS,  hospital  outpatient 
services  are  paid  on  a  rate-per-services 
basis  that  varies  according  to  the  APC 
group  to  which  the  service  is  assigned. 
The  APC  classification  system  is 
composed  of  groups  of  services  that  are 
comparable  clinically  and  with  respect 
to  the  use  of  resources.  Level  1  (CPT) 
and  Level  II  HCPCS  codes  and 
descriptors  are  used  to  identify  and 
group  the  services  within  each  APC. 
Costs  associated  with  items  or  services 
that  are  directly  related  and  integral  to 
performing  a  procedure  or  furnishing  a 
service  have  been  packaged  into  each 
procedure  or  service  within  an  APC 
group  with  the  exception  of:  (1)  New 
temporary  technology  APCs  for  certain 
approved  services  that  are  structured 
based  on  cost  rather  than  clinical 
homogeneity;  and  (2)  separate  APCs  for 
certain  medical  devices,  drugs, 
biologicals,  radiopharmaceuticals  and 
devices  of  brachytherapy  under 
transitional  pass-through  provisions. 
TRICARE  is  adopting  Medicare’s 
classification  system,  along  with  its 
nationally  established  APC  pa5anent 
amounts  as  prescribed  in  section  1833(t) 
of  the  Social  Security  Act  and  in  its 
accompanying  Medicare  regulation  (42 
CFR  part  419)  for  reimbursement  of 
hospital  outpatient  services,  to  the 
extent  practicable,  in  accordance  with 
10  U.S.C.  1079(j)(2),  with  the  realization 
that  there  will  be  subtle  differences 
occurring  between  the  TRICARE  and 
Medicare  OPPS  methodologies  based  on 
differences  in  the  age  and  general  health 
of  the  populations  they  serve  (i.e.,  it  can 
be  assumed  that  the  TRICARE 
population  is  younger  and  healthier 
than  the  population  being  served  by 
Medicare).  For  example,  TRICARE  has 


already  found  it  necessary  to  develop 
two  new  TRICARE  specific  APCs,  one 
for  maternity  observation  stays  (T0002) 
and  the  other  for  a  half-day  partial 
hospitalization  program  (TOOOl)  to 
accommodate  its  unique  benefit 
structure  and  beneficiary  population. 
There  may  also  be  subtle  differences  in 
the  inpatient-only  procedure  listings 
being  maintained  by  the  two  programs 
since  some  of  the  Medicare  inpatient- 
only  procedures  may  be  determined  by 
TRICARE,  upon  medical  review,  to  be 
safe  for  administration  in  an  outpatient 
setting  due  to  its  younger,  healthier 
population.  This  may  require  the 
development  of  additional  APC  groups, 
along  with  nationally  established 
payment  amounts  based  on  their 
median  costs  from  the  previous  year’s 
claims  history. 

The  payment  rate  for  each  APC  is 
calculated  by  multiplying  the  APC’s 
relative  weight  by  the  conversions 
factor.  Weights  are  derived  based  on 
median  hospital  costs  for  services/ 
procedures  assigned  to  the  hospital 
outpatient  APC  groups.  Billed  charges 
for  items  integral  to  performing  the 
major  procedure  or  visit,  which  include 
packaged  HCPCS  codes  (i.e.,  codes  with 
SI  =  “N”)  and  revenue  codes  appearing 
on  the  same  claim,  are  converted  to 
costs  by  multiplying  each  revenue 
center  charge  by  the  appropriate 
hospital-specific  CCR.  Centers  for 
Medicare  and  Medicaid  Smvices  (CMS) 
currently  use  a  four-tiered  hierarchy  of 
cost  center  CCRs  to  match  a  cost  center 
to  every  possible  revenue  code ' 
appearing  in  the  outpatient  claims,  with 
the  top  tier  being  the  most  common  cost 
center  and  the  lowest  tier  being  the 
default  CCR.  If  a  hospital’s  cost  center 
CCR  was  deleted  by  trimming,  another 
cost  center  CCR  in  the  revenue 
hierarchy  can  be  applied.  If  no  other 
department  CCR  can  be  applied  to  the 
revenue  code  on  the  claim,  CMS  uses 
the  hospital’s  overall  CCR  for  the 
revenue  code. 

The  costs  of  the  above  services/ 
procedures  are  then  standardized  for 
geographic  wage  variations  by  dividing 
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the  labor-related  portion  of  the 
operating  and  capital  costs  (currently 
estimated  at  60  percent  on  the  average 
for  each  billed  item)  by  the  hospital 
inpatient  prospective  payment  system 
(IPPS)  wage  index.  The  standardized 
labor-related  cost  and  the  nonlabor- 
related  cost  component  for  each  billed 
item  are  summed  to  derive  the  total 
standardized  cost  for  each  separately 
payable  HCPCS  code.  Extreme  costs 
outside  three  standard  deviations  from 
the  geometric  mean  will  be  eliminated 
prior  to  calculating  the  median  cost  for 
each  separately  payable  HCPCS  code. 
The  median  costs  of  these  procedures 
will  then  be  mapped  to  their  assigned 
APCs,  and  the  median  costs  of  those 
assigned  procedures  will  be  used  in 
establishing  the  overall  APC  median 
cost. 

The  relative  payment  weights  are 
calculated  for  each  APC  by  dividing  the 
median  cost  of  each  APC  by  the  median 
cost  for  APC  0606  (Level  3  Clinic  Visit), 
which  is  $83.88  for  CY  2007,  as  a 
reconfiguration  of  the  visit  APCs.  APC 
0606  was  chosen  in  order  to  maintain 
consistency  in  using  a  median  for 
calculating  unsealed  weights 
representing  the  median  cost  of  some  of 


the  most  frequently  provided  services. 
The  relative  payment  weights  were 
further  adjusted  by  1.364598352  for 
budget  neutrality,  based  on  a 
comparison  of  aggregate  payments  using 
CY  2006  relative  weights  to  aggregate 
payments  using  the  CY  2007  final 
relative  weights. 

The  other  component  used  in 
establishing  national  APC  payment 
amounts  is  the  conversion  factor, 
updated  on  an  annual  basis  in 
accordance  with  section 
1833(t)(3)(C)(iv)  of  the  Social  Security 
Act,  which  provides  for  CY  2007  an 
updated  amount  equal  to  the  hospital 
inpatient  market  basket  percentage 
increase  applicable  to  hospital 
discharges  under  section 
1886(b)(3)(B)(iii)  of  the  Act.  The  market 
basket  increase  update  factor  of  3.4 
percent  for  CY  2007,  along  with  the 
required  wage  index  budget  neutrality 
adjustment  of  approximately 
0.999331979,  the  adjustment  of  0.04 
percent  for  the  difference  in  the  pass¬ 
through  set-aside,  and  the  adjustment 
for  the  rural  payment  adjustment  for 
rural  SCHs  (including  EACHs)  of 
0.999975941,  resulted  in  a  standard 


conversion  factor  for  CY  2007  of 
$61,468. 

The  national  unadjusted  APC 
payment  rates  that  were  calculated  by 
multiplying  the  CY  2007  scaled  weight 
for  each  APC  by  the  final  CY  2007 
conversion  factor  apply  to  all  the 
services  that  are  classified  within  the 
APC  group.  These  national  rates  (i.e., 
the  unadjusted  national  rates  for  both 
APCs  and  the  HCPCS  to  which  OPPS 
payment  was  assigned)  are  listed  on 
TMA’s  OPPS  Web  site  at  http:// 
www.tricare.mil/opps.  . 

o  Determination  of  Payment.  A 
payment  status  indicator  (SI)  is 
provided  for  every  code  in  the  HCPCS 
to  identify  how  the  service  or  procediue 
described  by  the  code  would  be  paid 
under  the  hospital  outpatient 
prospective  payment  system  (OPPS); 
i.e.,  it  indicates  if  a  service  represented 
by  a  HCPCS  code  is  payable  under  the 
OPPS  or  another  payment  system,  and 
also  which  particular  OPPS  payment 
policies  apply.  One,  and  only  one,  SI  is 
assigned  to  each  APC  and  to  each 
HCPCS  code.  Following  are  the  CY  2007 
payment  status  indicators,  along  with  a 
description  of  the  particular  services 
each  indicator  identifies. 


Table  8.— CY  2007  Payment  Status  Indicators  for  Hospital  OPPS 


Indicator 

Description 

OPPS  payment  status 

A  . 

Services  paid  under  gome  payment  method  other  than  OPPS 
(e.g.,  payment  for  non-implantable  prosthetic  and  orthotic  de¬ 
vices,  DME,  cimbulance  services,  and  individual  professional 
services). 

Not  paid  under  OPPS.  Paid  by  contractors  under  a  fee  schedule 
or  payment  system  other  than  OPPS. 

B  . 

More  appropriate  code  required  for  TRICARE  OPPS  . 

Not  paid  under  OPPS. 

C  . 

Inpatient  procedures . 

Not  paid  under  OPPS.  Admit  patient.  Bill  as  inpatient. 

E  . 

Items  or  services  not  covered  by  TRICARE . 

Not  paid  under  OPPS. 

F . 

Acquisition  of  comeal  tissue,  certain  CRNA  senrices,  and  Hepa¬ 
titis  B  vaccines. 

Not  paid  under  OPPS.  Paid  on  allowable  charge  basis. 

G  . 

Pass-through  dmgs  and  biologicals . 

Paid  separate  APCs  under  OPPS. 

H  . 

j 

(1)  Pass-through  device  categories  . 

(2)  Brachytherapy  sources  . 

(3)  Radiopharmaceutical  agents  . 

(1)  Separate  cost-based  pass-through  payment;  not  subject  to 
cost-share/co-payment. 

(2)  Separate  cost-based  non-pass-through  payment. 

(3)  Separate  cost-based  non-pass-through  payment. 

K  . 

Non-pass-through  drugs  and  biologicals  and  blood  and  blood 
products. 

Paid  separate  APCs  under  OPPS. 

N  . 

Packaged  incidental  items  and  services . 

Packaged  into  the  primary  procedure  APC  payment  amount  to 
which  the  incident^  item  or  service  is  normally  associated. 

P  . 

Partial  hospitalization  . 

Per  diem  APC  payments  for  both  half-day  and  full-day  partial 
hospitalization  programs. 

Q . 

Services  either  separately  payable  or  packaged . 

Paid  under  OPPS;  services  either  packaged  or  separately  pay¬ 
able  depending  on  the  specific  circumstances  of  the  HCPCS 
billing.  OCE  logic  will  be  applied  in  determining  if  the  services 
will  be  packaged  or  separately  payable. 

S  . 

Significant  procedures  allowed  under  the  OPPS  for  which  multiple 
procedure  reduction  does  not  apply. 

Paid  under  OPPS;  separate  APC  payment. 

T . 

Surgical  services  allowed  under  OPPS  with  multiple  procedure 
payment  reduction. 

Paid  under  OPPS;  separate  APC  payment. 

V  . 

Medical  visits  (including  clinic  or  emergency  department  visits)  .... 

Paid  under  OPPS;  separate  APC  payment. 

W  . 

Invalid  HCPCS  or  invalid  revenue  code  with  blank  HCPCS  . 

Not  paid  under  OPPS. 

X  . 

Ancillary  senrices . 

Paid  under  OPPS;  separate  APC  payment. 

Z . 

Valid  revenue  code  with  blank  HCPCS  and  no  other  SI  assigned 

Not  paid  under  OPPS. 

TB  . 

Reimbursement  not  allowed  for  CPT/HCPCS  code  submitted  . 

Not  paid  under  OPPS. 
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o  Adjustments  for  Specific  Hospital 
Payment.  The  hospital  DRG  wage 
adjustment  factor  will  be  used  to  adjust 
the  portion  of  the  payment  rate  that  is 
attributable  to  labor-related  costs  for 
relative  differences  in  labor  and  labor- 
related  costs  across  geographic  regions, 
with  the  exception  of  APCs  with  Sis 
“K”  and  “G”^  because  of  the  inseparable, 
subordinate  status  of  the  outpatient 
department  within  the  overall  hospital 
setting.  The  OPPS  will  also  adhere  to 
the  same  wage  index  changes  as  the 
TRICARE-DRG  based  payment  system, 
except  the  effective  date  for  changes 
will  be  Januciry  1  of  each  year  instead 
of  October  1.  This  way  only  one  wage 
index  file  will  have  to  be  maintained  for 
both  the  OPPS  and  DRG-based  payment 
systems.  Following  are  the  steps  taken 
in  achieving  this  adjustment  for  APCs  in 
which  multiple  procedure  discounting 
is  not  applied: 

Step  1.  Calculate  60  percent  (labor- 
related  portion)  of  the  national 
unadjusted  payment  rate. 

Step  2.  Determine  the  wage  index  area 
in  which  the  hospital  is  located  and 
identify  the  wage  index  that  applies  to 
the  specified  hospital.  The  wage  index 
values  assigned  to  each  hospital  area 
reflect  the  new  geographic  statistical 
areas  as  a  result  of  revised  OMB 
standards  (urban  and  rural)  to  which 
hospitals  are  assigned  for  FY  2007 
under  the  IPPS. 

Step  3.  Adjust  the  wage  index  of 
hospitals  located  in  certain  qualifying 
counties  that  have  a  relatively  high 
percentage  of  hospital  employees  who 
reside  in  the  county,  but  who  work  in 
a  different  county  with  a  higher  wage 
index. 

Step  4.  Multiply  the  applicable  wage 
index  determined  under  Steps  2  and  3 
by  the  amount  determined  in  Step  1  that 
represents  the  labor-related  portion  of 
the  national  unadjusted  payment  rate. 

Step  5.  Calculate  40  percent  (the 
nonlabor-related  portion)  of  the  national 
unadjusted  payment  rate  and  add  the 
cunount  to  the  resulting  product  in  step 
4.  The  result  is  the  wage  index  adjusted 
payment  rate  for  the  relevant  wage 
index  area  in  which  the  hospital  is 
located. 

Step  6.  If  the  provider  is  a  Sole 
Community  Hospital  (SCH),  multiply 
the  wage  adjusted  payment  rate  by  1.071 
to  calculate  the  total  payment.  This 
adjustment  will  apply  to  all  services  and 
procedures  paid  under  the  OPPS  (i.e.. 

Sis  “P,”  “S,”  “T.”  “V.”  and  “X”). 
excluding  drugs,  biologicals  and 
services  paid  subject  to  pass-through 
payment  (i.e..  Sis  “G,”  “H,”  and  “K”). 

Applicable  deductibles  and/or  cost¬ 
sharing/copayment  amounts  will  be 
subtracted  fipom  the  wage  adjusted  APC 


payment  rate  based  on  the  eligibility 
status  of  the  beneficiary  at  the  time 
outpatient  services  were  rendered  (i.e., 
those  deductibles  and  cost-sharing/ 
copayment  amounts  applicable  to 
Prime,  Extra,  and  Standard  beneficiary 
categories).  TRICARE  will  retain  its 
current  hospital  outpatient  deductibles, 
cost-sharing/copayment  amounts  (refer 
to  Tables  1  and  2  above)  and 
catastrophic  loss  protection  under  the 
OPPS.  The  ASC  cost-sharing  provision 
(i.e.,  assessment  of  a  single  copayment 
for  both  the  professional  and  facility 
charge  for  a  Prime  beneficiary)  will  be 
adopted  as  long  as  it  is  administratively  . 
feasible.  This  will  not  apply  to  Extra 
and  Standard  beneficiaries  since  their 
cost-sharing  is  based  on  a  percentage  of 
the  total  allowed  amount. 

o  Additional  APC  Payment 
Adjustments.  OPPS  payment  amounts 
are  discounted  when  more  than  one 
surgical  procedure  (SI=  T)  is  performed 
during  a  single  operative  session.  Under 
these  circumstances,  TRICARE  will 
reimburse  the  full  payment  and  the 
beneficiary  will  pay  the  full  cost-share/ 
copayment  for  the  procedure  having  the 
highest  payment  rate,  while  the 
remaining  surgical  procedure  payments 
will  be  reduced  by  50  percent,  along 
with  the  beneficiary  associated  cost- 
share/copayment  to  reflect  the  savings 
associated  with  having  to  prepare  the 
patient  only  once  and  the  incremental 
costs  associated  with  anesthesia, 
operating  and  recovery  room  use,  and 
other  services  required  for  the  second 
and  subsequent  procedures.  A  50 
percent  discount  will  also  be  applied  to 
the  OPPS  payment  amounts  and 
beneficiary  copayments/cost-shares  for 
procedures  terminated  before  anesthesia 
is  induced,  as  identified  by  modifiers 

-  73  (Discounted  Outpatient  Procedure 
Prior  to  Anesthesia  Administration)  and 

—  52  (Reduced  Services).  Full  payment 
will  be  received  for  a  procedure  that  is 
started  but  discontinued  after  the 
induction  of  anesthesia  as  reported  by 
modifier  —  74  (Discounted  Procedure). 

In  this  case,  payment  would  recognize 
the  costs  incurred  by  the  hospital  to 
prepare  the  patient  for  surgery  and  the 
resources  expended  in  the  operating 
room  and  recovery  room  of  the  hospital. 
Discounting  will  also  be  applied  to 
conditional,  inherent,  and  independent 
bilateral  procediu'es. 

An  additional  payment  is  provided 
for  outpatient  services  for  which  a 
hospital’s  charges,  adjusted  to  cost, 
exceed  the  sum  of  the  wage  adjusted 
APC  rate  plus  a  fixed  dollar  threshold 
and  a  fixed  multiple  of  the  wage 
adjusted  APC  rate.  Only  line  item 
services  with  Sis  “P,”  “S,”  “T”,  “V,”  or 
“X”  will  be  eligible  for  outlier  payment 


under  OPPS.  No  outlier  payments  will 
be  calculated  for  line  item  services  with 
Sis  “G,”  “H,”  “K,”  and  “N,”  with  the 
exception  of  blood  and  blood  products. 

For  CY  2007,  the  outlier  threshold  is 
met  when  the  cost  of  furnishing  a 
service  or  procedure  exceeds  1.75  times 
the  APC  payment  amount  and  exceeds 
the  APC  payment  rate  plus  the  $1,825 
fixed-dollar  threshold.  The  fixed-dollar 
threshold  was  added  to  better  target 
outliers  to  those  high  cost  and  complex 
procedures  where  a  very  costly  service 
could  present  a  hospital  with  significant 
financial  loss.  If  a  provider  meets  both 
of  these  conditions  (i.e.,  the  multiple 
threshold  and  the  fixed-dollar 
threshold),  the  outlier  payment  is 
calculated  at  50  percent  of  the  amount 
by  which  the  cost  of  furnishing  the 
service  exceeds  1.75  times  the  APC 
payment  rate.  The  hospital  would 
receive  the  normal  APC  payment  rate 
along  with  the  additional  outlier 
amount.  For  example,  suppose  a 
hospital  charges  $26,000  for  a  procedure 
for  which  the  APC  adjusted  amount  is 
$3,000  and  the  overall  facility  CCR  is 
0.30.  The  estimated  cost  to  the  hospital 
is  $7,800  (0.30  X  $26,000).  In  order  to 
determine  whether  the  procedure  is 
eligible  for  outlier  payment,  it  first  must 
be  determined  whether  the  cost  for  the 
serv'ice  exceeds  both  the  APC  multiple 
outlier  cost  threshold  of  $5,250  (1.75  x 
$3,000)  and  the  fixed-dollar  threshold  of 
$4,825  ($3,000  +  $1,825).  Since  the 
estimated  cost  to  the  hospital  ($7,800) 
exceeds  both  threshold  amounts,  the 
hospital  would  be  eligible  for  50  percent 
of  the  difference,  which  in  this  case 
would  be  $1,275  ($7,800— $5,250/2). 

o  Payment  Hierarchy  for  Non-OPPS 
Procedures.  If  the  outpatient  procedure 
is  not  assigned  an  APC  payment  amount 
(i.e.,  is  not  assigned  SI  “G,”  “H,”  “K,” 
“P,”  “S,”  “T,”  “V,”  or  “X”),  but  may  be 
reimbursed  under  an  existing  TRICARE 
fee  schedule  or  other  prospectively 
determined  rate  (i.e.,  procedures 
assigned  to  SI  “A”),  the  following 
hierarchy  will  be  used  in  pricing  the 
procedure.  The  PRICER  will  first  look  to 
see  if  there  is  an  appropriate  CMAC 
available  for  pricing.  If  a  CMAC  cannot 
be  found,  it  will  then  look  to  the 
Durable  Medical  Equipment  Claims: 
Prosthetics,  Orthotics,  and  Supplies 
(DMEPOS)  fee  schedule  for  pricing.  If  a 
DMEPOS  fee  schedule  rate  is  not 
available  for  pricing,  it  will  turn  to 
statewide  prevailings.  If  a  statewide 
prevailing  cannot  be  found,  the  PRICER 
will  reimburse  the  procedure  at  the 
billed  charge. 
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VI.  Military  Readiness/Contingency 
Options  for  Payment  Under  OPPS 

In  recognition  of  the  Department’s 
requirement  to  support  military 
readiness  and  contingency  operations, 
and  in  response  to  recent  congressional 
concerns  regarding  same,  the  agency  has 
developed  two  options  for 
implementation  of  OPPS.  The  first 
option  involves  a  three-year  transitional 
implementation  of  payment  adjustments 
that  may  be  utilized  to  limit  the  decline 
in  payments  under  OPPS  for  TRICARE 
network  hospitals  that  are  in  close 
proximity  to  military  bases  and  treat  a 
disproportionate  share  of  military 
family  members  and/or  hospitals  that 
provide  essential  network  specialty 
care.  These  temporary  payment 
adjustments  would  teu'get  TRICARE 
network  hospitals  that  are  most 
vulnerable  to  OPPS  revenue  reductions 
and  that  are  essential  for  continued 
military  readiness  and  support  of 
contingency  operations. 

This  adjustment  would  increase 
payment  for  primary  care  and 
emergency  room  visits  to  hospital 
outpatient  departments  (HOPDs)  over  a 
3-year  transitional  period.  Primary  care 
and  emergency  room  visits  to  HOPDs 
are  categorized  into  10  APC  categories 
(APC  codes  604-609  and  613-616) 
which  represent  over  600,000  hospital 
visits  annually.  On  average,  about  one 
queuter  of  the  revenues  from  TRICARE 
for  HOPD  services  are  for  these  10 
codes,  representing  the  biggest  payment 
reduction  under  OPPS.  Under  this 
transitional  payment  adjustment,  the 
APC  payment  levels  for  network 
hospitals  for  the  5  clinical  visit  APCs 
would  be  set  at  130  percent  of  the 
Medicare  APC  level,  while  the  5 
emergency  room  (ER)  visit  APCs  would 
be  increased  by  150  percent  in  the  first 
year  of  OPPS  implementation.  In  the 
second  year,  the  APC  payment  levels 
would  be  set  at  120  percent  of  the 
Medicare  APC  level  for  clinic  visits  and 
at  130  percent  for  ER  APCs.  In  the  third 
year,  the  APC  visit  eunounts  would  be 
set  at  110  and  120  percent,  respectively, 
and  in  the  fourth  year,  the  TRICARE  and 
Medicare  payment  levels  for  the  10  APC 
visit  codes  would  be  identical.  Two  sets 
of  adjustment  factors  (i.e.,  one  for  clinic 
visits  and  the  other  for  ER  visits)  are 
being  used  since  revenue  cuts  for  ER 
visits  are  generally  greater  than  those 
associated  with  clinic  visits. 

Transitional  payment  adjustments  for 
these  10  visit  codes  would  buffer  the 
initial  revenue  reductions  which  will  be 
experienced  upon  implementation  of 
TRICARE’s  OPPS,  providing  hospitals 
with  sufficient  time  to  adjust  and  budget 
for  potential  revenue  reductions  for 


hospitals  most  vulnerable  to 
implementation  of  OPPS. 

The  second  option  involves  authority 
for  the  Director,  TRICARE  Management 
Activity,  or  a  designee,  under  provisions 
of  this  rule  to  adopt,  modify,  and/or 
extend  temporary  adjustments  to  OPPS 
payments  for  TRICARE  network 
hospitals  deemed  essential  for  military 
readiness  and  support  during 
contingency  operations.  Upon  a 
determination  by  the  TMA  Director,  or 
designee,  at  any  time  following 
implementation  that  it  is  impracticable 
to  support  military  readiness  or 
contingency  operations  by  making  OPPS 
payments  in  accordance  with  the  same 
reimbursement  rules  implemented  by 
Medicare,  a  temporary  deviation  may  be 
granted.  This  will  ensure  the  availability 
of  adequate  civilian  healthcare 
resources  necessary  to  meet  all  ongoing 
militcu-y  readiness  and  contingencies. 
The  criteria  for  adopting,  modifying 
and/or  extending  temporary 
adjustments  to  OPPS  payments  under 
this  authority  shall  be  issued  through 
TRICARE  policies,  instructions, 
procedures  and  guidelines  as  deemed 
appropriate  by  the  Director,  TRICARE 
Management  Activity,  or  a  designee,  for 
those  network  hospitals  essential  for 
continued  military  readiness  and 
deployment  in  a  time  of  contingency 
operations. 

VII.  Regulatory  Procedures 

Executive  Order  12866,  “Regulatory 
Planning  and  Review” 

Section  801  of  title  5,  United  States 
Code  (U.S.C.),  and  Executive  Order 
(E.O.)  12866  requires  certain  regulatory 
assessments  and  procedures  for  any 
major  rule  or  significant  regulatory 
action,  defined  as  one  that  would  result 
in  an  annual  effect  of  $100  million  or 
more  on  the  national  economy  or  which 
would  have  other  substantial  impacts.  It 
has  been  certified  that  this  rule  is  not  an 
economically  significant  rule,  however, 
it  is  a  regulatory  action  which  has' been 
reviewed  by  the  Office  of  Management 
and  Budget  as  required  under  the 
provisions  of  E.O.  12866. 

Section  202,  Public  Law  104-4, 
“Unfunded  Mandates  Reform  Act” 

It  has  been  certified  that  his  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Public  Law  96-354,  “Regulatory 
Flexibility  Act”  (5  U.S.C.  601) 

The  Regulatory  Flexibility  Act  (RFA) 
requires  each  Federal  agency  prepare, 


and  make  available  for  public  comment, 
a  regulatory  flexibility  analysis  when 
the  agency  issues  a  regulation  which 
would  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  is  not  a  major  rule  under  5  U.S.C. 
801  since  the  projected  reduction  in 
TRICARE  payments  to  affected  hospitals 
would  be  below  the  $100  million 
threshold.  The  estimates  of  reduction 
are  based  on  historical  TRICARE  costs 
and  an  assessment  of  potential  users 
times  average  benefit  costs  per  person 
for  implementation  of  the  new 
prospective  payment  system.  Following 
is  a  projected  government  impact 
analysis,  reflecting  an  overall  cost 
savings  of  $81.0  million  dollars  for  the 
first  12  months  of  implementation  based 
on  2006  TRICARE  claims  data.  This  rule 
also 


Impact  Assessment  of 
Implementation  of  OPPS 

[SMillions — first  12  months] 


Projected  Cost  Savings  Based 
On  Current  Data  . . . 

$231.0 

Offsets  to  Cost  Savings: 
Application  of  Existing  Cost- 
Sharing  . 

(12.0) 

Reduction/Rebalancing  of 
Discounts . . . 

(72.0) 

Transitional  Adjustments  . 

(44.0) 

Military  Contingency  Adjust¬ 
ments  . 

(8.0) 

Effects  of  OHI  . 

(14.0) 

Net  Cost  Savings*  . 

81.0 

does  not  require  a  regulatory  flexibility 
analysis,  as  the  significant  policy  action 
was  taken  by  Congress  and  the  rule 
merely  puts  it  into  effect.  The  policy  of 
the  Regulatory  Flexibility  Act  that 
agencies  adequately  evaluate  all 
potential  options  for  an  action  does  not 
apply  when  Congress  has  already 
dictated  the  action.  In  addition,  it  has 
been  certified  that  this  proposed  rule 
will  not  significantly  affect  a  substantial 
number  of  small  entities. 

Public  Law  96-511,  “Paperwork 
Reduction  Act”  (44  U.S.C.  Chapter  35) 

This  rule  will  not  impose  significant 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3511).  Existing  information 
collection  requirements  of  the  TRICARE 
and  Medicare  programs  will  be  utilized. 

Executive  Order  13132,  “Federalism” 

This  proposed  rule  has  been 
examined  for  its  impact  under  E.O. 
13132  and  it  does  not  contain  policies 
that  have  federalism  implications  that 
would  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
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the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  therefore, 
consultation  with  State  and  local 
officials  is  not  required. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health  care. 
Health  insurance.  Individuals  with 
disabilities.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55. 

2.  Section  199.2(b)  is  amended  by 
adding  definitions  for  Ambulatory 
Payment  Classihcations  (APCs)  and 
TRICARE  Outpatient  Prospective 
Payment  System  (OPPS)  and  placing 
them  in  alphabetical  order  to  read  as 
follows: 

§199.2  Definitions. 
***** 

(b)  *  *  * 

Ambulatory  Payment  Classifications 
(APCs).  Payment  of  services  under  the 
TRICARE  OPPS  is  based  on  grouping 
outpatient  procedures  and  services  into 
ambulatory  payment  classification 
groups  based  on  clinical  and  resource 
homogeneity,  provider  concentration, 
frequency  of  service  and  minimal 
opportunities  for  upcoding  and  code 
fragmentation.  Nationally  established 
rates  for  each  APC  are  calculated  by 
multiplying  the  APC’s  relative  weight 
derived  from  median  costs  for 
procedures  assigned  to  the  APC  group, 
scaled  to  the  median  cost  of  the  APC 
group  representing  the  most  frequently 
provided  services,  by  the  conversion 
factor. 

TRICARE  Outpatient  Prospective 
Payment  System  (OPPS).  OPPS  is  a 
hospital  outpatient  prospective  payment 
system,  based  on  nationally  established 
APC  payment  amounts  and 
standardized  for  geographic  wage 
differences  that  includes  operating  and 
capital-related  costs  that  cu«  directly 
related  and  integral  to  performing  a 
procedure  or  furnishing  a  service  in  a 
hospital  outpatient  department. 
***** 

§199.4  [Amended] 

3.  Section  199.4  is  proposed  to  be 
amended  by  removing  paragraph 

(c)(3)(i)(C)(l)  and  redesignating 
paragraphs  (c)(3)(i)(C)(2)  and 
(c)(3)(i)(C)(3)  as  (c)(3)(i)(C)(l)  and 
(c)(3)(i)(C)(2). 


4.  Section  199.14  is  amended  by 
revising  paragraphs  (a)(2)(ix)(A): 
redesignating  paragraphs  (a)(5)(i) 
through  (a)(5)(xii)  as  (a)(5)(i)(A)  through 
(a)(5)(i)(L);  adding  new  paragraphs 

(a) (5)(i)  introductory  text  and  (a)(5)(ii); 
and  revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 99.1 4  Provider  reimbursement 
methods. 

(a)  *  *  * 

(2)*  *  * 

(ix)  *  *  * 

(A)  In  general.  Psychiatric  and 
substance  use  disorder  rehabilitation 
partial  hospitalization  services 
authorized  by  §  199.4(b)(10)  emd  (e)(4) 
and  provided  by  institutional  providers 
authorized  under  §  199.6(b)(4)(xii)  and 

(b) (4)(xiv)  are  reimbursed  on  the  basis  of 
prospectively  determined,  all-inclusive 
per  diem  rates  pursuant  to  the 
provisions  of  paragraph  (a)(2)(ix)(C)  of 
this  section,  with  the  exception  of 
hospital-based  psychiatric  and 
substance  use  disorder  rehabilitation 
partial  hospitalization  services  which 
are  reimbursed  in  accordance  with 
provisions  of  paragraph  (a)(5)(ii)  of  this 
section.  The  per  diem  payment  amount 
must  be  accepted  as  payment  in  full  for 
all  institutional  services  provided, 
including  board,  routine  nursing 
service,  ancillary  services  (includes 
music,  dance,  occupational  and  other 
such  therapies),  psychological  testing 
and  assessment,  overhead  and  any  other 
services  for  which  the  customary 
practice  among  similar  providers  is 
included  as  part  of  the  institutional 
charges. 

***** 

(5)  *  *  * 

(i)  Outpatient  Services  Not  Subject  to 
Hospital  Outpatient  Prospective 
Payment  System  (OPPS).  The  following 
are  payment  methods  for  outpatient 
services  that  are  either  provided  in  an 
OPPS  exempt  hospital  or  paid  outside 
the  OPPS  pa3Tnent  methodology  under 
existing  fee  schedules  or  other 
prospectively  determined  rates  in  a 
hospital  subject  to  OPPS 
reimbursement. 

***** 

(ii)  Outpatient  Services  Subject  to 
OPPS.  Outpatient  services  provided  in 
hospitals  subject  to  Medicare  OPPS  as 
specified  in  42  CFR  413.65  and  42  CFR 
419.20  will  be  paid  in  accordance  with 
the  provisions  outlined  in  sections 
1833(t)  of  the  Social  Security  Act  and  its 
implementing  Medicare  regulation  (42 
CFR  Part  419).  Under  the  above 
governing  provisions,  CHAMPUS  will 
recognize  to  the  extent  practicable,  in 
accordance  with  10  U.S.C.  1079(j)(2), 
Medicare’s  OPPS  reimbursement 


methodology  to  include  specific  coding 
requirements,  ambulatory  payment 
classifications  (APCs),  nationally 
established  APC  amounts  and 
associated  adjustments  (e.g., 
discounting  for  multiple  surgery 
procedures,  wage  adjustments  for 
variations  in  labor-related  costs  across 
geographical  regions  and  outlier 
calculations).  During  the  transition  to 
OPPS,  temporary  deviations  from 
Medicare’s  statutory  and/or  regulatory 
requirements  and  future  changes  arising 
from  its  continuing  experience  with 
OPPS  may  be  granted  for  any  TRICARE 
network  hospital  by  the  Director, 
TRICARE  Management  Activity  (TMA), 
or  a  designee,  to  accommodate  ' 
CHAMPUS’  unique  benefit  structure 
and  beneficiary  population.  In  addition, 
the  Director,  TMA,  or  a  designee,  may 
at  any  time  after  implementation  adopt, 
modify  and/or  extend  temporary 
adjustments  to  OPPS  payments  for 
TRICARE  network  hospitals  deemed 
essential  for  military  readiness  and 
deployment  in  time  of  contingency 
operations.  Any  temporary  adjustment 
to  OPPS  payments  shall  be  made  only 
on  the  basis  of  a  determination  that  it  is 
impracticable  to  support  military 
readiness  or  contingency  operations  by 
making  OPPS  payments  in  accordance 
with  the  same  reimbursement  rules 
implemented  by  Medicare.  The  criteria 
for  adopting,  modifying,  and/or 
extending  deviations  and/or 
adjustments  to  OPPS  payments  shall  be 
issued  through  TRICARE  policies, 
instructions,  procedures  and  guidelines 
as  deemed  appropriate  by  the  Director, 
TMA,  or  a  designee. 
***** 

(d)  *  *  * 

(1)  In  general.  CHAMPUS  pays 
institutional  facility  costs  for 
ambulatory  surgery  on  the  basis  of 
prospectively  determined  amounts,  as 
provided  in  this  paragraph,  with  the 
exception  of  ambulatory  surgery 
procedures  performed  in  hospital 
outpatient  departments,  which  are  to  be 
reimbursed  in  accordance  with  the 
provisions  of  paragraph  (a)(5)(ii)  of  this 
section.  This  payment  method  is  similar 
to  that  used  by  the  Medicare  program 
for  ambulatory  surgery.  This  paragraph 
applies  to  payment  for  freestanding 
ambulatory  surgical  centers.  It  does  not 
apply  to  professional  services.  A  list  of 
ambulatory  surgery  procedures  subject 
to  the  payment  method  set  forth  in  the 
paragraph  shall  be  published 
periodically  by  the  Director,  TRICARE 
Management  Activity  (TMA).  Payment 
to  freestanding  ambulatory  surgery 
centers  is  limited  to  these  procedures. 

*  *  *  *  *  * 
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March  21,  2008. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  E8-6514  Filed  3-31-08;  8:45  am] 
BILLING  CODE  S001-<)6-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R08-OAR-2007-0645;  FRL-8549-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Wyoming;  Revisions  to  New  Source 
Review  Rules 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Wyoming  on  December  13,  2006.  The 
proposed  revisions  modify  the  State’s 
Prevention  of  Significant  Deterioration 
(PSD)  regulations  to  address  changes  to 
the  federal  NSR  regulations 
promulgated  by  EPA  on  December  31, 
2002,  and  reconsidered  with  minor 
changes  on  November  7,  2003.  The  State 
of  Wyoming  has  a  federally-approved 
PSD  program  for  new  and  modified 
sources  impacting  attainment  areas  in 
the  State.  Wyoming  does  not  have  a 
Nonattainment  New  Source  Review 
(NNSR)  program.  This  action  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

OATES:  Comments  must  be  received  on 
or  before  May  1,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R08- 
OAR-2007-0645,  by  one  of  the 
following  methods: 

•  http://www.reguIations.gov.  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  videtich.callie@epa.gov  and 
mastrangeIo.domenico@epa.gov. 

•  Fax:  (303)  312-6064  (please  alert 
the  individual  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  if  you  are  faxing 
comments). 

•  Mail:  Callie  Videtich,  Director,  Air 
Program,  Environmental  Protection 
Agency  (EPA),  Region  8,  Mailcode  8P- 
AR,  1595  Wynkoop  Street,  Denver, 
Colorado  80202-1129. 

•  Hand  Delivery:  Callie  Videtich, 
Director,  Air  Program,  Environmental 
Protection  Agency  (EPA),  Region  8, 
Mailcode  8P-AR,  1595  Wynkoop, 
Denver,  Colorado  80202-1129.  Such 
deliveries  are  only  accepted  Monday 
through  Friday,  8  a.m.  to  4:55  p.m.. 


excluding  Federal  holidays.  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R08-OAR-2007- 
0645.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  net  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.reguIations.gov  or  e-mail.  The 
http://www.regulations.gov  Weh  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA,  without  going  through  http:// 
www.reguIations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 
For  additional  instructions  on 
submitting  comments,  go  to  Section  I. 
General  Information  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly-available  docket 
materials  are  available  either 
electronically  in  http:// 
www.reguIations.gov  or  in  hard  copy  at 
the  Air  and  Radiation  Program, 
Environmental  Protection  Agency 


(EPA),  Region  8,  Mailcode  8P-AR,  1595 
Wynkoop,  Denver,  Colorado  80202- 
1129. 

EPA  requests  that  if  at  all  possible,  - 
you  contact  the  individual  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  to  view  the  hard  copy  of  the 
docket.  You  may  view  the  hard  copy  of 
the  docket  Monday  through  Friday,  8 
a.m.  to  4  p.m.,  excluding  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Domenico  Mastrangelo,  Air  Program, 

U. S.  Environmental  Protection  Agency, 
Region  8,  Mailcode  8P-AR,  1595 
Wynkoop,  Denver,  Colorado  80202- 
1129,  (303)  312-6436, 
mastrangeIo.domenico@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Definitions 

For  the  purpose  of  this  document,  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  The  words  or  initials  Act  or  CAA 
mean  or  refer  to  the  Clean  Air  Act, 
unless  the  context  indicates  otherwise. 

(ii)  The  words  EPA,  we,  us  or  our 
mean  or  refer  to  the  United  States 
Environmental  Protection  Agency. 

(iii)  The  initials  SIP  mean  or  refer  to 
State  Implementation  Plan. 

(iv)  The  words  State  or  Wyoming 
mean  the  State  of  Wyoming  unless  the 
context  indicates  otherwise. 

Table  of  Contents 

I.  General  Information 

What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

II.  What  is  being  addressed  in  this  document? 

III.  What  is  the  State  process  to  submit  these 

materials  to  EPA? 

IV.  What  are  the  changes  that  EPA  is 

approving? 

V.  What  action  is  EPA  taking  today? 

VI.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

What  should  I  consider  as  I  prepare  my 
comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  CBI 
to  EPA  through  http:// 
www.regulations.gov  or  e-mail.  Clearly 
mark  the  part  or  all  of  the  information 
that  you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD  ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
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accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  Preparing  Your  Comments. 
When  submitting  comments,  remember 
to: 

a.  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

b.  Follow  directions — The  agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federcd  Regulations  (CFR)  part 
or  section  number. 

c.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

d.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

e.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

f.  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

g.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

h.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  What  is  being  addressed  in  this 
document? 

EPA  is  proposing  to  approve  the 
revisions  to  Chapter  6,  Section  4  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQS&R)  submitted  by 
the  State  on  December  13,  2006  that 
relate  to  the  State  PSD  construction 
permit  programs.  The  revisions  to  the 
State  PSD  SIP  were  adopted  by  the 
Wyoming  Environmental  Quality 
Council  (EQC)  on  July  27,  2006  and 
became  effective  October  6,  2006. 
Wyoming’s  PSD  program  had  first  been 
approved  by  EPA  into  the  State  SIP  on 
September  6,  1979  (44  FR  51977). 

On  December  31,  2002,  EPA 
published  revisions  to  the  Federal  PSD 
and  non-attainment  NSR  regulations  in 
40  Code  of  Federal  Regulations  (CFR) 
Parts  51  and  52  (67  FR  80186).  This 
action  was  reconsidered  with  minor 
changes  on  November  7,  2003  (68  FR 
63021).  Collectively,  these  two  final 
actions  are  referred  to  as  the  “NSR 
Reform’’  regulations  and  became 
effective  nationally  in  areas  not  covered 
by  a  SIP  on  March  3,  2003.  These 
regulatory  revisions  included  provisions 
for  baseline  emissions  determinations, 
actual-to-future-actual  methodology, 
plkntwide  applicability  limits  (PALs), 
Clean  Units,  and  Pollution  Control 
Projects  (PCPs).  As  stated  in  the 
December  31,  2002  rulemaking.  State 


and  local  permitting  agencies  must 
adopt  and  submit  revisions  to  their  part 
51  permitting  programs  implementing 
the  minimum  program  elements  (67  FR 
80240).  With  the  December  13,  2006 
submittal,  Wyoming  requested  approval 
of  program  revisions  into  the  State  SIP 
that  satisfy  this  requirement. 

In  the  November  7,  2003 
reconsideration  noted  earlier,  EPA 
clarified  two  provisions  in  the 
regulations  by  including  a  definition  of 
“replacement  unit’’  and  by  clarifying 
that  the  PALs  baseline  calculation 
procedures  for  newly  constructed  units 
do  not  apply  to  modified  units  (68  FR 
63021). 

On  June  24,  2005,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  ruling  on 
challenges  to  the  December  2002  NSR 
Reform  revisions.  State  of  New  York  et 
al.  V.  EPA,  413  F.3d  3  (D.C.  Cir.  2005). 
Although  the  Court  upheld  most  of 
EPA’s  rules,  it  vacated  both  the  Clean 
Unit  (CU)  and  the  PCP  provisions  and 
remanded  back  to  EPA  the 
recordkeeping  provisions  at  40  CFR 
52.21(r)(6)  that  required  a  stationary 
source  to  keep  records  of  projects  when 
there  was  a  “reasonable  possibility”  that 
the  project  could  result  in  a  significant 
emissions  increase.  EPA  brought  its 
NSR  Reform  regulations  in  conformity 
with  the  Court’s  June  24,  2005  ruling  in 
a  final  rulemaking  published  on  June 
13,  2007  (72  FR  32526).  In  this  action, 
EPA  removed  from  the  Code  of  Federal 
Regulations  (CFR)  the  PCP  and  CU 
provisions  contained  in  sections  40  CFR 
51.165,  51.166,  and  52.21. 

On  October  27,  2003  EPA  published 
a  rulemaking  action  related  to,  but  not 
part  of,  the  2002  NSR  Reform.  EPA 
published  the  Routine  Equipment 
Replacement  Provision  (ERP) 
amendments  (68  FR  61248)  which 
specified  at  40  CFR  51.166(b)(2)(iii)(a) 
the  criteria  for  the  routine  replacement 
of  equipment.  On  December  24,  2003 
the  Court  of  Appeals  for  the  DC  Circuit 
on  challenges  to  the  October  27,  2003 
EPA  rulemaking  stayed  EPA’s  final 
Routine  Equipment  Replacement 
Provision,  State  of  New  York  v.  EPA, 

No.  03-1380.  On  March  17,  2006,  the 
same  Court  vacated  these  provisions. 

in  its  revision  to  Chapter  6,  Section  4 
of  the  Wyoming  Air  Quality  Standards 
and  Regulations,  Wyoming  did  not 
include  the  vacated  Clean  Unit,  PCP, 
and  ERP  provisions. 

III.  What  is  the  State  process  to  submit 
these  materials  to  EPA? 

Section  llO(k)  of  the  CAA  addresses 
EPA’s  actions  on  submissions  of 
revisions  to  a  SIP.  The  CAA  requires 
States  to  observe  certain  procedural 


requirements  in  developing  SIP 
revisions  for  submittal  to  EPA.  Section 
110(a)(2)  of  the  CAA  requires  that  each 
SIP  revision  be  adopted  after  reasonable 
notice  and  public  hearing.  This  must 
occur  prior  to  the  revision  being 
submitted  by  a  state  to  EPA.  The 
Wyoming  Air  Quality  Division  (AQD) 
held  a  public  hearing  on  July  18,  2006 
to  propose  revisions  consistent  with  the 
EPA  2002  NSR  Reform  to  Chapter  6, 
Permitting  Requirements,  Section  4, 
Prevention  of  Significant  Deterioration 
(PSD).  The  revised  PSD  provisions  were 
adopted  on  July  27,  2006,  effective 
October  6,  2006.  The  Governor 
submitted  these  SIP  revisions  to  EPA  on 
December  13,  2006. 

We  have  evaluated  the  Governor’s 
submittal  of  the  PSD  SIP  revisions  and 
have  determined  that  the  State  met  the 
requirements  for  reasonable  notice  and 
public  hearing  under  Section  110(a)(2) 
of  the  CAA. 

IV.  What  are  the  changes  that  EPA  is 
approving? 

EPA  is  proposing  to  approve  revisions 
to  the  Wyoming  SIP  that  would  bring 
the  State  PSD  program  provisions  in 
conformity  with  the  2002  NSR  Reform 
Rules.  Wyoming  sought  to  develop  a 
regulatory  program  that  closely  reflects 
the  federal  NSR  regulations  and 
conforms  to  the  requirements  of  40  CFR 
51.166.  The  revised  PSD  provisions 
reflect  the  body  of  EPA  NSR  Reform 
rules  promulgated  in  the  December  31, 
2002  Federal  Register  (67  FR  80186) 
and  related  courts  decisions  that  stayed 
or  vacated  portions  of  EPA’s  final 
rulemakings.  The  following  is  an 
examination  of  only  those  few  areas  in 
which  the  State  of  Wyoming  altered  the 
Federal  regulatory  text  or  approach.  A 
detailed  comparison  of  Chapter  6, 
Section  4  of  the  WAQS&R  to  the  Federal 
requirements  at  40  CFR  52.166  can  be 
found  in  the  Technical  Support 
Document  prepared  for  this  rulemaking. 

The  revised  Chapter  6,  Section  4  of 
the  WAQS&R  submitted  to  EPA  on 
December  13,  2006  does  not  include  the 
Equipment  Replacement  Provision 
(ERP)  promulgated  by  EPA  in  its 
October  27,  2003  final  rulemaking.  The 
ERP  rule  was  stayed  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  in  a  December  24,  2003 
decision — State  of  New  York  et  al.  v. 
EPA,  413  F3.d  3  (DC  Cir.  2005).  The 
same  Court  vacated  the  ERP  rules  on 
March  17,  2006.  Also,  the  Wyoming 
revised  NSR  SIP  does  not  include 
Pollution  Control  Projects  and  Clean 
Unit  provisions,  that  were  vacated  by 
the  United  States  Court  of  Appeals  for 
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the  District  of  Columbia  on  June  24, 
2005.1 

As  noted  earlier,  this  Court  decision 
also  remanded  back  to  EPA  the 
recordkeeping  provisions  at  40  CFR 
52.2l{r)(6).  The  phrase  “reasonable 
possibility”  used  in  the  federal  rule  at 
40  CFR  52.2l(r)(6)  limits  the 
recordkeeping  provisions  to 
modifications  at  facilities  that  use  the 
actual-to-future-actual  methodology  to 
calculate  emissions  changes  and  that 
may  have  a  “reasonable  possibility”  of 
a  significant  emissions  increase.  The 
revised  PSD  rules  submitted  by  the  State 
of  Wyoming  in  December  2006  do 
include  recordkeeping  requirements  at 
Chapter  6,  Section  4(b)(i){H)(I):  “Before 
beginning  actual  construction  of  the 
project,  the  owner  or  operator  shall 
document  and  maintain  a  record  of  the 
following  information....”  This  language 
lacks  the  “reasonable  possibility” 
phrase  objected  to  by  the  Court,  and  sets 
requirements  that  are  more  stringent 
than  the  equivalent  EPA  provisions  in 
the  2002  NSR  Reform  rules.  It  is 
therefore,  approvable. 

During  the  year  since  the  State  of 
Wyoming  submitted  the  recordkeeping 
requirements  provisions  of  Chapter  6, 
Section  4(b)(i)(H)(I)  being  approved  in 
this  action,  EPA  addressed  the  Court 
remand  on  the  “reasonable  possibility” 
language  omitted  in  the  Wyoming  SIP. 
On  March  8,  2007  EPA  proposed  two 
alternative  options  to  clarify  what 
constitutes  “reasonable  possibility”  (72 
FR  10445).  Based  on  the  public 
comments  received,  EPA  identifies  in  a 
December  21,  2007  final  rulemaking  the 
criteria  triggering  the  “reasonable 
possibility”  recordkeeping  and 
reporting  standard  for  the  2002  NSR 
reform  rules  (72  FR  72607).  To  make  the 
State  NSR  SIP  provisions  consistent 
with  the  EPA  December  21,  2007 
rulemaking  and  maintain  the  current 
recordkeeping  provisions  of  Chapter  6, 
’Section  4(b)(i)(H){I),  Wyoming  needs  to 
submit  a  notice  to  EPA  within  3  years 
to  acknowledge  that  their  regulations 
fulfill  these  requirements. 

The  Wyoming  PSD  revisions  do  not 
address  the  definition  of  “replacement 
unit”  approved  by  EPA  in  the  November 
7,  2003  reconsideration  of  the  2002  NSR 
Reform.  This  omission  was  based  on  the 
State  understanding  that  the  NSR 
Reform  Rules  contained  “replacement 
unit”  references  only  within  the  PCPs 
and  CU  provisions  that  Wyoming,  as 
noted  above,  has  not  adopted.  As  the 
State  realized  that  both  its  revised  and 
its  EPA-approved  NSR  SIPs  include  a 


*  EPA  removed  these  provisions  from  the  40  CFR 
52.165,  52.166  and  52.21  on  June  13,  2007  (72  FR 
32526). 


reference  to  “replacement  unit”  in  their 
definition  of  “Net  emission  increase”  at 
Chapter  6,  Section  4(a)(viii),  the  State 
addressed  this  issue  to  the  satisfaction 
of  EPA.  In  an  exchange  of  e-mails  with 
EPA  on  August  13  and  September  5, 
2007  (included  as  part  of  the  docket  for 
this  action),  the  State  of  Wyoming 
indicated  its  agreement  with  EPA’s 
interpretation  of  the  definition  of 
“replacement  unit”  detailed  in  the  EPA 
“Technical  Support  Document  (TSD)  for 
the  Prevention  of  Significant 
Deterioration  (PSD)  and  Nonattainment 
Area  New  Source  Review  (NSR): 
Reconsideration.”  This  TSD  was  posted 
in  support  of  EPA’s  November  7,  2003 
Reconsideration  Notice  on  the  public 
Docket  ID  No.  A-2001-0004.  In 
response  to  a  public  comment  for  that 
2003  rulemaking,  EPA  wrote:  “We  do 
not  believe  that  adding  a  definition  of 
replacement  unit  is  essential  for 
implementing  the  provisions  as 
finalized  in  the  December  2002  final 
rules  because  the  preamble  in  the  1992 
WEPCO  rules  spoke  to  this  issue  (see  57 
FR  32324):  and,  we  have  historically 
applied  this  approach  for  determining 
whether  an  emissions  unit  is  a 
replacement  unit.  Nevertheless,  we  do 
agree  with  the  commenter  that  it  would 
be  convenient  to  have  this  definition 
within  the  regulatory  text  to  improve 
the  overall  clarity  of  the  rule. 
Accordingly,  the  Federal  Register 
announcing  our  final  decisions  on 
reconsideration  also  contains 
amendatory  language  to  add  this 
definition  to  the  final  rules.  *  *  *” 
(TSD,  page  98).  Therefore,  EPA 
recommends  that  the  State  of  Wyoming 
make  its  PSD  SIP  formally  consistent 
with  the  Federal  language  by  adopting 
the  definition  of  “replacement  unit”  in 
a  future  rulemaking.  However,  the 
omission  of  this  definition  firom 
Wyoming’s  PSD  regulations  is 
approvable  since  EPA  indicated  in  the 
2003  rulemaking  that  this  definition  was 
added  to  provide  clarity. 

The  requirements  included  in 
Wyoming’s  PSD  program,  as  specified  in 
Chapter  6,  Section  4,  are  substantively 
the  same  as  the  federal  provisions.  As 
part  of  its  review  of  the  Wyoming 
submittal,  EPA  performed  a  line-by-line 
review  of  the  proposed  revisions  and 
has  determined  that  they  are  consistent 
with  the  program  requirements  for  the 
preparation,  adoption  and  submittal  of 
implementation  plans  for  the  Prevention 
of  Significant  Deterioration  of  Air 
Quality,  as  set  forth  at  40  CFR  51.166. 

V.  What  action  is  EPA  taking  today? 

EPA  is  proposing  to  approve  the 
revisions  to  the  Wyoming  Air  Quality 
Standards  and  Regulations,  Chapter  6, 


Section  4,  Prevention  of  Significant 
Deterioration  submitted  to  EPA  by  the 
State  of  Wyoming  on  December  13, 

2006. 

VI.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866;  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Because  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866  or  a  “significant  energy 
action,”  as  that  term  is  defined  in 
Executive  Order  13211,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  “Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001). 

Regulatory  Flexibility  Act 

This  proposed  action  merely  proposes 
to  approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  proposes  to  approve 
pre-existing  requirements  under  state 
law  and  doQS  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

Executive  Order  13175  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  proposed  rule  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 
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Executive  Order  13132  Federalism 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

Executive  Order  13045  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  proposed  rule  also  is  not  subject 
to  Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  proposes  to 
approve  a  state  rule  implementing  a  . 
Federal  standard. 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  SIP  submissions,  EPA’s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  March  20,  2008. 

Carol  Rushin, 

Acting  Regional  Administrator,  Region  8. 
[FR  Doc.  E8-6642  Filed  3-31-08;  8:45  am] 
BILLING  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[EPA-HQ-OAR-2005-0155;  FRL-8547-3] 
RIN  2060-A052 

National  Perch loroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  am*end 
the  national  perchloroethylene  air 
emission  standards  for  dry  cleaning 
facilities  promulgated  on  July  27,  2006 
(71  FR  42724),  under  the  authority  of 
section  112  of  the  Clean  Air  Act.  These 
amendments  to  the  national 
perchloroethylene  air  emission 
standards  for  dry  cleaning  facilities 
would  correct  applicability  cross 
references  that  were  not  correctly 
amended  between  the  most  recent 
proposed  and  final  rule  revisions,  and 
would  clarify  that  condenser 
performance  monitoring  may  be  done  by 
either  of  two  prescribed  methods 
(pressure  or  temperature),  regardless  of 
whether  an  installed  pressure  gauge  is 
present.  Without  these  amendments, 
new  curea  sources  could  erroneously  be 
required  to  perform  monitoring  that  was 
proposed  for  only  major  sources,  and 
installed  condenser  performance  gauge 
readings  could  be  required  of  sources 
when  a  prescribed  temperature  method 
is  just  as  valid  for  compliance  purposes. 
In  the  “Rules  and  Regulations”  section 
of  this  Federal  Register,  we  are  issuing 
these  corrections  as  a  direct  final  rule 
with  this  parallel  proposed  rule.  If  we 
receive  no  adverse  comment,  we  will 
not  take  further  action  on  this  proposed 
rule. 

DATES:  Written  comments  must  be 
received  on  or  before  May  16,  2008. 

Public  Hearing:  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  concerning  this  rulemaking  by 
April  11,  2008,  we  will  hold  a  public 
hearing  on  April  16,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2005-0155  by  one  of  the  following 
methods: 


(1)  http// WWW, regulations. gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

(2)  E-mail:  a-and-r-docket@epa.gov 
and  johnson.warren@epa.gov. 

(3)  Facsimile:  (202)  566-9744  and 
(919)  541-3470. 

(4)  Mail:  U.S.  Postal  Service,  send 
conunents  to:  Air  and  Radiation  Docket, 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 
Please  include  a  total  of  two  copies. 

(5)  Hand  Delivery:  Deliver  in  person, 
or  by  courier  deliveries  to:  EPA  Docket 
Center,  Public  Reading  Room,  EPA 
West,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC  20460.  Such 
deliveries  are  only  accepted  during  the 
Docket’s  normal  hours  of  operation,  and 
special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

We  request  that  a  separate  copy  also 
be  sent  to  the  contact  person  listed 
below  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Public  Hearing:  If  you  are  interested 
in  attending  the  public  hearing,  contact 
Ms.  Joan  Rogers  at  (919)  541-4487  to 
verify  that  a  hearing  will  be  held.  If  a 
public  hearing  is  held,  it  will  be  held  at 
10  a.m.  at  EPA’s  Campus  located  at  109 
T.W.  Alexander  Drive  in  Research 
Triangle  Park,  NC,  or  an  alternate  site 
nearby.  If  no  one  contacts  EPA 
requesting  to  speak  at  a  public  hearing 
concerning  this  rule  by  April  11,  2008 
this  meeting  will  be  cancelled  without 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Warren  Johnson,  Sector  Policies  and 
Programs  Division,  Office  of  Air  Quality 
Planning  and  Standards  (E143-03), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5124,  electronic  mail  address 
johnson.warren@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  document 
is  organized  as  follows: 

I.  Why  is  EPA  issuing  the  proposed  rule? 

II.  Does  this  action  apply  to  me? 

III.  Where  can  I  get  a  copy  of  this  document? 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Why  Is  EPA  Issuing  the  Proposed 
Rule? 

In  the  “Rules  and  Regulations” 
section  of  this  Federal  Register,  we  are 
issuing  these  corrections  as  a  direct  final 
rule  with  this  parallel  proposed  rule.  If 
we  receive  no  adverse  comment,  we  will 
not  take  further  action  on  this  proposed 
rule.  On  September  22, 1993,  EPA 
promulgated  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities  (58 
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FR  49376).  These  standards  are  codified 
at  40  CFR  part  63,  subpart  M.  On 
December  21,  2005,  EPA  proposed 
revisions  to  the  National 
Perchloroethylene  Air  Emission 
Standcirds  for  Dry  Cleaning  Facilities  (70 
FR  75884)  and  on  July  27,  2006,  EPA 
promulgated  final  revisions  to  the 
National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities  (71  FR  42724).  This  document 
proposes  to  make  certain  technical  and 
editorial  corrections  to  these  final 
revisions.  We  have  published  a  direct 
final  rule  correcting  the  area  source 
NESHAP  in  the  “Rules  and 


Regulations”  section  of  this  Federal 
Register  because  we  view  this  as  a  non- 
controversial  action  and  anticipate  no 
adverse  comment.  We  have  explained 
our  reasons  for  this  action  in  the 
preamble  to  the  direct  final  rule. 

If  we  receive  no  adverse  comment,  we 
will  take  no  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  some  or  all  of 
the  amendments  in  this  rule  will  not 
take  effect.  We  will  address  all  public 
comments  received  on  this  proposed 
rule  in  a  subsequent  final  rule,  and  we 


will  not  institute  a  second  comment 
period  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  the 
proposed  rule  must  do  so  at  this  time. 

For  further  information  about 
commenting  on  the  rule,  see  the 
ADDRESSES  section  of  this  document. 

II.  Does  This  Action  Apply  to  Me? 

The  categories  and  entities  potentially 
regulated  by  the  final  rule  are  industrial 
and  commercial  perchloroethylene 
(PCE)  dry  cleaners.  This  proposal  would 
affect  the  following  categories  of 
sources: 


Category 

NAICS1 

code 

Examples  of  potentially  reg¬ 
ulated  entities 

Coin-operated  Laundries  and  Dry  Cleaners . : 

812310 

Dry-to-dry  machines. 
Transfer  machines. 

Dry  Cleaning  and  Laundry  Services  (except  coin-operated)  . 

812320 

Dry-to-dry  machines. 
Transfer  machines. 

Industrial  Launderers  . 

812332 

Dry-to-dry  machines. 
Transfer  machines. 

^  North  American  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  the  final  rule.  To  determine 
whether  your  facility  is  regulated  by  the 
final  rule,  you  should  examipe  the 
applicability  criteria  in  40  CFR  63.320. 

If  you  have  any  questions  regarding  the 
applicability  of  the  fined  rule  to  a 
particular  entity,  contact  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

III.  Where  Can  I  Get  a  Copy  of  This 
Document? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 


proposed  action  will  also  be  available 
on  the  Worldwide  Web  (WWW)  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
this  proposed  action  will  be  posted  on 
the  TTN’s  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
the  following  address:  http:// 
www.epa.gov/ttn/oarpg/.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control. 

IV.  Statutory  and  Executive  Order 
Reviews 

For  the  discussion  of  administrative 
requirements  for  this  proposed  rule,  see 


the  direct  final  rule  action  in  the  “Rules 
and  Regulations”  section  of  today’s 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  20,  2008. 

Stephen  L.  Johnson, 

Administrator. 

IFR  Doc.  E8-6548  Filed  3-31-08;  8:45  am) 
BILLING  CODE  6560-50-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

March  27,  2008. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
pf  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  ^ 
(OMB), 

OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regcU’ding  these 
information  collections  eire  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  State  Petitions  for  Roadless 
Management. 

OMB  Control  Number:  0596-0178. 

Summary  of  Collection:  The  Forest 
Service  (FS)  has  the  authority  to  collect 
relevant  information  pertinent  to  the 
management  of  national  forests.  The 
current  United  States  Code  outlines 
these  authorities  in  U.S.C.  Title  16 
(Sections  475  and  511)  derived  ft'om  the 
National  Forest  Organic  Act  of  1897  and 
the  U.S.C.  Title  16  (Sections  1600-1604, 
1608-1610,  and  1611-1613)  based  on 
the  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  and  the 
National  Forest  Management  Act  of 
1976.  On  January  12,  2001,  the  USDA 
promulgated  the  Roadless  Rule  at  36 
CFR  294.  The  Rule  changed  the  FS’s 
longstanding  approach  to  management 
of  inventoried  roadless  areas  by 
establishing  nationwide  prohibitions 
limiting,  with  some  exceptions,  timber 
harvest,  road  construction,  and  road 
reconstruction  within  inventoried 
roadless  areas  on  National  Forest 
System  (NFS)  lands.  Prior  to  the 
Roadless  Rule,  management  direction 
for  these  areas  was  developed  for  each 
individual  NFS  unit  through  the  local 
land  management  planning  process. 
During  the  development  of  the  Roadless 
Rule,  several  western  state  governors 
requested  and  were  denied  cooperating 
agency  status  to  assist  with  the 
preparation  of  the  rule  and 
accompanying  environmental  impact 
statement.  After  the  decision,  the  FS 
established  an  individual  state 
petitioning  process  in  36  CFR  Part  294. 
State  and  territorial  governors  use  the 
petitioning  process  to  seek 
establishment  of  management 
requirements  for  NFS  inventoried 
roadless  areas  with  their  states. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  from  the 
petition  that  shall  include  the  following: 
(1)  The  location  and  description  of  the 
particular  lands  for  which  the  petition 
is  being  made;  (2)  the  particular 
management  requirements  sought  and 
any  exceptions;  (3)  the  identification  of 
the  circumstances  and  needs  intended 
to  be  addressed  by  the  petition;  (4)  a 
description  of  how  the  management 
requirements  identified  in  (2)  differ 
from  the  existing  applicable  land 


management;  (5)  a  description  of  how 
the  management  requirements  identified 
in  item  (2)  compare  to  existing  state 
land  conservation  policies  and  direction 
set  forth  in  any  applicable  state  land 
and  resource  management  plan;  (6)  a 
description  of  how  the  recommended 
management  requirements  identified  in 
item  (2)  would  affect  fish  and  wildlife 
that  utilize  the  particular  lands  in 
question;  and  (7)  a  description  of  any 
public  involvement  efforts  undertaken 
by  the  state  during  development  of  the 
petition,  including  efforts  to  engage 
local  governments,  and:  persons  with 
expertise  in  fish  and  wildlife  biology, 
fish  and  wildlife  management,  forest 
management  outdoor  recreation,  and 
other  important  disciplines. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  12. 

Frequency  of  Responses:  Reporting: 

On  occasion. 

Total  Burden  Hours:  12,000. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Doc.  E8-6647  Filed  3-31-08;  8:45  am) 
BILLING  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

March  27,  2008. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
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Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

01RA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  suhmission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Agricultural  Marketing  Service 

Title:  Regulations  Governing  the 
Voluntary  Grading  of  Shell  Eggs. 

OMB  Control  Number:  0581-0128. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  of  1946  (60 
Stat.  1087-1091,  as  amended;  7  U.S.C. 
1621-1627)  (AMA)  directs  and 
authorizes  the  Department  to  develop 
standards  of  quality,  grades,  grading 
programs,  and  services  to  enable  a  more 
orderly  marketing  of  agricultural 
products  so  trading  may  be  facilitated 
and  so  consumers  may  be  able  to  obtain 
products  graded  and  identified  under 
USDA  programs.  The  Agricultural 
Marketing  Service  (AMS)  carries  out 
regulations,  which  provide  a  voluntary 
program  for  grading  shell  eggs  on  the 
basis  of  U.S.  standards,  grades,  and 
weight  classes.  In  addition,  the  shell  egg 
industry  and  users  of  the  products  have 
requested  that  other  types  of  voluntary 
services  be  developed  and  provided 
under  these  regulations.  This  program  is 
voluntary  where  respondents  would 
need  to  request  or  apply  for  the  specific 
service  they  wish. 

Need  ana  Use  of  the  Information: 

Only  authorized  representatives  of  the 
USDA  use  the  information  collected. 

The  information  is  used  to  administer, 
conduct  and  carry  out  the  grading 
services  requested  by  the  respondents.  If 
the  information  were  not  collected,  the 
agency  would  not  be  able  to  provide  the 
voluntary  grading  service  authorized 
and  requested  by  Congress,  provide  the 
types  of  services  requested  by  industry, 
administer  the  program,  ensure  properly 
grade-labeled  products,  calculate  the 
cost  of  the  service  or  collect  for  the  cost 
furnishing  service. 


Description  of  Respondents:  Business 
or  other  for  profit. 

Number  of  Respondents:  630. 
Frequency  of  Responses:  Reporting: 
On  occasion:  Semi-annually:  Monthly; 
Annually;  Other  (daily). 

Total  Burden  Hours:  5,514. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Dec.  E8-6653  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  APHIS-2008-0035] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection; 
Hawaiian  and  Territorial  Quarantine 
Notices 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  approval  of  an 
information  collection  associated  with 
regulations  to  prevent  the  interstate 
spread  of  plant  pests  from  Hawaii  and 
U.S.  territories. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  June  2, 

2008. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemcdung  Portal:  Go  to 

h  ttp://www.regula  tions.gov/fdmsp  ublic/ 
component/ 

main?main=DocketDetail&'d=APHIS- 
2008-0035  to  submit  or  view  comments 
and  to  view  supporting  and  related 
materials  available  electronically. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  two  copies  of  your  comment 
to  Docket  No.  APHIS-2008-0035, 
Regulatory  Analysis  emd  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  APHIS- 
2008-0035. 

Reading  Room:  You  may  read  emy 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC.  Normal  reading  room 


hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  is  available  on  the  Internet  at 
http://www.aphis.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  regulations  for 
the  movement  of  fruits  and  vegetables 
from  Hawaii  and  U.S.  territories,  contact 
Mr.  David  Lamb,  Import  Specialist, 
Commodity  Import  Analysis  and 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  133,  Riverdale,  MD  20737; 
(301)  734—4312.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS’  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  Hawaiian  and  Territorial 
Quarantine  Notices. 

OMB  Number:  0579-0198. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  As  authorized  by  the  Plant 
Protection  Act  (7  U.S.C.  7701  et  seq.) 
(PPA),  the  Secretary  of  Agriculture  may 
prohibit  or  restrict  the  importation, 
entry,  exportation,  or  movement  in 
interstate  commerce  of  any  plant,  plant 
product,  biological  control  organism, 
noxious  weed,  means  of  conveyance,  or 
other  article  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  a  plant  pest  or 
noxious  weed  from  being  introduced 
into  or  disseminated  within  the  United 
States.  This  authority  has  been 
delegated  to  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
which  administers  regulations  to 
implement  the  PPA. 

Regulations  governing  the  interstate 
movement  of  plants  and  plant  products 
from  Hawaii  and  U.S.  territories, 
including  Guam,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands,  are  contained  in  7 
CFR  part  318,  “Hawaiian  and  Territorial 
Quarantine  Notices.” 

These  regulations  are  necessary  to 
prevent  the  interstate  spread  of  plant 
pests  such  as  the  Mediterranean  fimit 
fly,  the  melon  fly,  the  Oriental  fimit  fly, 
green  coffee  scale,  the  bean  pod  borer, 
and  other  plant  pests  to  noninfested 
areas  of  the  United  States. 

Administering  these  regulations 
requires  APHIS  to  collect  information 
from  a  variety  of  individuals  who  are 
involved  in  growing,  packing,  handling, 
and  transporting  plants  and  plant 
products.  This  information  serves  as 
supporting  documentation  required  for 
the  issuance  of  forms  and  documents 
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that  authorize  the  movement  of 
regulated  articles  and  is  vital  to  help 
ensure  that  injurious  plant  pests  are  not 
spread  interstate  from  Hawaii  and  U.S. 
territories  to  noninfested  areas  of  the 
United  States. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(ll  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  emd  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.0786158  horns  per  response. 

Respondents:  State  plant  regulatory 
offrcids,  irradiation  facility  personnel, 
and  individuals  involved  in  growing, 
packing,  handling,  and  transporting 
plants  and  plant  products. 

Estimated  annual  number  of 
respondents:  1,129. 

Estimated  annual  number  of 
responses  per  respondent:  11.108945. 

Estimated  annual  number  of 
responses:  12,542. 

Estimated  total  annual  burden  on 
respondents:  986  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  27th  day  of 
March  2008. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  E8-6649  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  New  Information 
Collection  on  Genetic  Resources  for 
U.S.  Food  and  Agriculture 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Foreign  Agricultural 
Service’s  intention,  in  collaboration 
with  the  University  of  Illinois,  to 
request  a  new  information  collection  for 
genetic  resources  relevant  to  U.S.  food 
and  agriculture. 

DATES:  Comments  and 
recommendations  must  be  received  on 
or  before  June  2,  2008.  Comments 
received  after  this  date  will  not  be 
considered. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeimifer  Long,  Visiting  Assistant 
Research  Professor,  Department  of 
Biological  Sciences,  University  of 
Illinois,  845  W.  Taylor  Street  (MC  066), 
Chicago,  IL  60607,  e-mail  at 
vemlong@uic.edu. 

SUPPLEMENTARY  INFORMATION: 

Title:  Food  and  Agricultural  Genetic 
Resources. 

OMB  Number:  To  be  assigned  by 
OMB. 

Expiration  Date  of  Approval:  Three 
years  from  approval  date. 

Type  of  Request:  New  information 
collection. 

Abstract:  The  Foreign  Agricultural 
Service,  in  collaboration  with  the 
University  of  Illinois,  will  be  gathering 
information  on  the  international  sources 
and  uses  of  genetic  resources  relevant  to 
U.S.  food  and  agriculture.  FAS  and 
other  USDA  agencies  would  like  to 
obtain  information  from  a  broad  base  of 
stakeholders  on  how  the  sources  and 
uses  of  genetic  resources  may  affect  U.S. 
food  and  agricultural  research  and 
development  activities.  This 
information  will  assist  FAS  in  further 
developing  U.S.  policy  positions  to  be 
advanced  in  international  forums  such 
as  the  United  Nations  Food  and 
Agricultural  Organization  (UN  FAO) 
Commission  on  Genetic  Resources  for 
Food  and  Agriculture  and  the  United 
Nations  Environmental  Program  (UNEP) 
Convention  on  Biological  Diversity. 
Information  collected  from  stakeholders 
will  consist  of  an  online  siuvey, 
followed  by  a  phone  interview,  to 
identify  the  sources  and  uses  of  genetic 


resources  in  the  stakeholders’  research 
and  development  activities.  A 
maximum  of  two  additional  phone 
interviews  may  be  held  with 
respondents  to  clarify  information  from 
survey  responses.  Authority  to  collect 
this  information  falls  under  7  U.S.C. 

Part  5693  and  it  is  voluntary  for 
stakeholders  to  participate.  The  data 
will  be  collected  through  a  secure, 
online  survey  instrument  and  will  be 
stored  on  a  secure,  password  protected 
server  at  the  University  of  Illinois.  Only 
individuals  with  proper  authorization 
(i.e.,  a  password)  will  have  access  to  the 
data. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.50  hours  per 
response. 

Type  of  Respondents:  Individual 
faculty  and  administrators  in  public  and 
private  U.S.  universities,  businesses, 
and  individual  researchers  at  federal 
agricultural  research  institutions. 

Estimated  Number  of  Respondents: 
5,000  per  annum. 

Estimated  Number  of  Responses: 

5,900  per  annum. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,900  per  annum. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Copies  of  the  information  collection 
may  be  obtained  from  Tamoria 
Thompson-Hall,  the  Agency  Information 
Collection  Coordinator,  at  (202)  690- 
1690  or  e-mail  at 
Tamoria.  Thompson@usda.gov. 
Comments  may  be  sent  to  Dr.  Jennifer 
Long,  Visiting  Assistant  Research 
Professor,  Department  of  Biological 
Sciences,  University  of  Illinois,  845 
West  Taylor  Street  (MC  066),  Chicago, 

IL  60607  or  e-mail  at  vernlong@uic.edu 
or  to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  by  contacting  Peter 
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Tabor,  Lead  International  Trade 
Specialist,  at  the  Foreign  Agricultural 
Service  of  the  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  South  Building,  Room 
5930,  Washington,  DC  20250.  Persons 
with  disabilities  who  require  an 
alternative  means  of  communication  of 
information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA’s 
Target  Center  at  (202)  720-2600  (voice 
and  TDD).  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  of  the 
proposed  information  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Government  Paperwork  Elimination 
Act:  FAS  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act,  which  requires 
Government  agencies,  in  general,  to 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible. 

Signed  at  Washington,  DC,  on  March  19, 
2008. 

Michael  W.  Yost, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  E8-6506  Filed  3-31-08;  8:45  am) 
BILLING  CODE  3410-10-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Klamath  National  Forest,  California, 
Eddy  Gulch  Late-Successionai 
Reserve  Fire/Habitat  Protection  Project 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Klamath  National  Forest 
will  prepare  an  environmental  impact 
statement  (EIS)  to  document  and 
publicly  disclose  the  environmental 
effects  of  implementing  mechanical, 
manual,  and  prescribed  bum  treatments 
in  the  Eddy  Gulch  Late-Successional 
Reserve  (LSR). 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
30  days  of  the  publication  of  this  notice 
in  the  Federal  Register.  The  draft  EIS  is 
expected  in  late  fdl  of  2008,  and  the 
final  EIS  and  Forest  Service  Record  of 
Decision  are  expected  in  spring  of  2009. 
ADDRESSES:  Send  written  comments  to 
RED,  Inc.  Communications,  the 
contractor  hired  by  the  Forest  Service  to 
conduct  project  planning  and  prepare 
the  EIS.  The  mailing  address  is  RED, 

Inc.  Communications,  P.O.  Box  3067, 
Idaho  Falls,  ID,  83403,  ATTN:  Eddy 
Gulch  LSR  Project.  The  address  for 


e-mailing  comments  is 
eddylsr@redinc.com.  The  project  Web 
site  is  http://www.eddyIsrproject.com. 
FOR  FURTHER  INFORMATION:  Visit  the 
project  Web  site  at  http:// 
www.eddylsrproject.com  or  contact  Ray 
Haupt,  Scott  and  Salmon  River  District 
Ranger,  Klamath  National  Forest,  11263 
N.  Highway  3,  Fort  Jones,  California 
96032  or  call  530-468-5351 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  2007,  the  Eddy  Gulch  LSR 
Project  was  included  under  the  category 
of  “developing  proposal”  in  the 
Klamath  National  Forest’s  Schedule  of 
Proposed  Actions,  which  was  posted  on 
the  Klamath  National  Forest’s  Web  site. 
The  Healthy  Forest  Restoration  Act, 
Northwest  Forest  Plan  (as  incorporated 
in  the  Klamath  National  Forest  Land 
and  Resource  Management  Plan  of 
1995),  and  National  Fire  Plan  direct 
agencies  to  conduct  projects  for  habitat 
restoration  and  protection  from 
catastrophic  wildfire.  Section  7(a)(1)  of 
the  Endangered  Species  Act  directs 
federal  agencies  to  carry  out  programs 
for  the  conservation  of  threatened  and 
endangered  species. 

The  Eddy  Gulch  LSR  is  on  the  Scott- 
Salmon  River  Ranger  District,  Klamath 
National  Forest,  Siskiyou  County, 
California.  The  LSR  is  located  mostly 
west  of  Etna  Summit,  south  of  North 
Russian  Creek  emd  the  town  of  Sawyers 
Bar,  east  of  Forks  of  Salmon,  and  north 
of  Cecilville.  The  LSR  encompasses 
much  of  the  area  between  the  North  and 
South  Forks  of  the  Salmon  River,  as 
well  as  headwaters  of  Etna  Creek. 
Elevations  range  from  1,100  feet  to 
about  8,000  feet,  The  LSR  is  about 
61,900  acres  in  size,  making  it  one  of  the 
largest  LSRs  on  the  Klamath  National 
Forest.  The  Assessment  Area  (37,239 
acres)  for  the  EIS  is  the  Eddy  Gulch  LSR 
minus  the  portions  in  designated 
roadless  areas  and  that  portion  of  the 
LSR  east  of  Etna  Summit. 

The  goal  of  the  Eddy  Gulch  Late- 
Successional  Reserve  Fire/Habitat 
Protection  Project  (Eddy  Gulch  LSR 
Project)  EIS  is  to  present  an  ecosystem- 
based  approach  for  ensuring  the  safety 
of  persons  and  commimities  and 
maintaining,  protecting,  and  improving 
conditions  of  late-successional  forest 
ecosystems,  which  serve  as  habitat  for 
late-successional-associated  species. 
This  would  be  accomplished  through 
fuels  reduction  and  habitat  development 
treatments  using  mechanical,  manual, 
and  prescribed  fire  treatment  methods. 

The  initial  mailing  list  for  the  project 
contained  entities  and  individuals  who 
were  interested  in  past  Klamath 


National  Forest  projects.  Names  and 
addresses  were  added  to  the  mailing  list 
based  on  zip  codes  in  the  vicinity  of  the 
Eddy  Gulch  LSR  and  attendance  records 
from  citizen  collaboration  meetings.  The 
current  mailing  contains  approximately 
1,200  names  and  addresses  of 
potentially  affected  Native  American 
tribes,  individuals,  agencies  with 
special  expertise,  organizations,  and 
businesses.  The  first  project  newsletter 
was  mailed  in  October  2007  to  members 
of  the  mailing  list,  and  a  Web  page  was 
developed  to  provide  additional 
information  on  the  project:  http:// 
www.eddylsrproject.com. 

On  December  3,  2003,  President  Bush 
signed  into  law  the  Healthy  Forests 
Restoration  Act  to  reduce  the  threat  of 
destructive  wildfires  while  upholding 
environmental  standards  and 
encouraging  early  public  input  during 
review  and  planning  processes.  The 
legislation  is  based  on  sound  science 
and  helps  further  the  President’s 
Healthy  Forests  Initiative  pledge  to  care 
for  America’s  forests  and  rangelands, 
reduce  the  risk  of  catastrophic  fire  to 
communities,  help  save  the  lives  of 
firefighters  and  citizens,  and  protect 
threatened  and  endangered  species.  The 
Healthy  Forests  Restoration  Act 
contains  a  variety  of  provisions  to  speed 
up  hazardous  fuels  reduction  and  forest 
restoration  projects  on  specific  types  of 
federal  lands  that  are  at  risk  of  wildland 
fire  and/or  insect  and  disease 
epidemics.  The  Healthy  Forests 
Restoration  Act  established  important 
objectives  to  fulfill  that  pledge;  a  few  of 
those  objectives  are  to: 

1.  Strengthen  public  participation  in 
developing  high-priority  forest  health 
projects  by  providing  opportunities  for 
earlier  participation,  thus 
accomplishing  projects  in  a  more  timely 
fashion. 

2.  Reduce  dense  undergrowth  that 
fuels  catastrophic  [stand-feplacing]  fires 
through  thinning  and  prescribed  bums. 

3.  Select  projects  on  a  collaborative 
basis,  involving  local,  tribal,  state,  and 
federal  agencies  and  nongovernmental 
entities. 

4.  Focus  projects  on  federal  lands  that 
meet  strict  criteria  for  risk  of  wildfire. 

The  potentied  for  large,  high-intensity 
fire  is  a  primary  concern  in  the  Eddy 
Gulch  LSR.  Current  management  issues 
[needs]  include  the  reduction  of  high 
fire  hazard  conditions,  protection  and/ 
or  development  of  late-successional 
habitat,  and  the  protection  of  areas  that 
may  have  watershed-related  features  at 
risk.  Also  of  concern  is  the  protection  of 
private  property  and  emergency  access 
routes  that  pass  through  the  LSR.  The 
Proposed  Action  addresses  these 
management  needs. 
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The  proposed  treatment  locations  and 
treatments  were  developed  in  response 
to  protection  targets  identified  in  the 
Salmon  River  Community  Wildfire 
Protection  Plan,  Black  Bear  Ranch 
Cooperative  Fire  Safe  Plan,  Rainbow 
Cooperative  Fire  Safe  Plan,  the 
Stewardship  Fireshed  Analysis  that  was 
conducted  for  the  Eddy  Gulch  LSR 
Project,  citizen  collaboration  workshops 
for  the  Fireshed  Analysis  and  Eddy 
Gulch  LSR  Project,  and  direction 
provided  by  the  U.S.  Fish  and  Wildlife 
Service  in  Yreka,  California.  Numerous 
Forest  Service  documents  guided 
development  of  the  Proposed  Action: 
The  Klamath  National  Forest  Forest¬ 
wide  Late-Successional  Reserve 
Assessment,  Klamath  National  Forest 
Land  and  Resource  Management  Plan, 
Upper  South  Fork  Ecosystem  Analysis, 
North  Fork  Ecosystem  Analysis,  and 
Callahan  (Main  Salmon)  Ecosystem 
Analysis. 

Purpose  of  and  Need  for  Action 

Three  primary  objectives  (piuposes) 
for  the  Eddy  Gulch  LSR  Project  were 
developed  based  on  differences  between 
existing  and  desired  resource  and  social 
conditions  (need  for  the  project)  in  the 
Eddy  Gulch  LSR,  pertinent  laws,  and 
Forest  Service  direction. 

1.  Community  Protection — to  reduce 
wildfire  threat  to  communities  and 
municipal  water  supplies  and  increase 
public  and  firefighter  safety.  There  is  a 
need,  consistent  with  objectives  set 
forth  in  the  Healthy  Forests  Restoration 
Act,  to  protect  wildland-urban  interface 
(WUI)  structures,  and  related 
improvements  and  community  access 
routes,  fi-om  the  threat  of  high-intensity 
wildfire  outside,  or  emanating  from,  the 
Eddy  Gulch  LSR.  Current  and 
developing  conditions  in  the  LSR  and 
along  sections  of  all  access  roads  will 
likely  lead  to  moderate-  and  high- 
intensity  fires  caused  by  weather-related 
events  (such  as  lightening)  that  will 
threaten  structures,  improvements, 
water  sources,  and  travel  routes. 

2  Habitat  Protection — ^to  protect 
existing  and  future  late-successional 
habitat  from  threats  (of  habitat  loss)  that 
occur  inside  and  outside  the  Eddy 
Gulch  LSR.  There  is  a  need  to  reduce 
fuel  loading  and  develop  a  control 
strategy  to  reduce  the  size  and  severity 
of  future  wildfires  in  the  Eddy  Gulch 
LSR  in  order  to  continue  to  meet  LSR 
emd  Key  Watershed  objectives  for  late- 
successional  habitat  and  the  delivery  of 
high-quality  cold  water.  The  Eddy 
Gulch  LSR  is  also  within  the  Salmon 
River  Key  Watershed  identified  imder 
the  Northwest  Forest  Plan'as  critical  for 
at-risk  fish  species — the  watersheds 
provide  high-quality  water  and  fish 


habitat.  Current  risks  to  forest  health 
throughout  the  Key  Watersheds  include 
vegetative  stocking  density,  insects,  and 
diseases.  The  exclusion  of  fire, 
combined  with  climatic  conditions,  has 
created  overstocked  stands.  Due  to  fire 
exclusion  and  other  policies  that 
required  the  control  of  all  fires,  there 
have  been  changes  in  stand  structures, 
including  higher  densities  of  ground 
and  ladders  fuels  such  as  brush,  small 
trees,  and  shade-tolerant  tree  species. 
Past  fire  suppression  policies  of 
controlling  all  fires  have  interrupted  the 
historic  role  of  fire  as  a  thinning  agent 
and  for  maintaining  the  volume  of 
ground  fuels.  This  has  increased 
accumulation  of  dead  and  down  woody 
material  and  organic  debris  (duff  and 
litter)  and  has  led  to  larger  and  more 
intense  wildfires  in  the  Klamajh 
Mountains.  These  intense  wildfires  can 
permanently  damage  soil,  degrade 
watersheds,  and  remove  a  high 
proportion  of  all  vegetation  over  large 
areas,  thereby  slowing  natural  recovery 
and  increasing  impacts.  Fire  modeling,, 
using  current  conditions,  indicates  that 
under  90th  percentile  weather  (a  hot  dry 
August  day),  50  percent  of  the  LSR 
would  experience  active  or  passive 
crown  fire.  These  models  indicate  the 
LSR  would  benefit  jfrom  treatments  to 
reduce  the  potential  for  lethal  fire 
behavior  to  a  level  that  would  be  more 
consistent  with  LSR,  Key  Watershed, 
and  community  protection  objectives. 

3.  Habitat  Development — to  promote 
the  continued  development  of  late- 
successional  characteristics.  There  is  a 
need  to  accelerate  the  development  of 
late-successional  forest  characteristics 
in  some  existing  mid-successional  forest 
stands.  Approximately  45,220  acres  of 
the  61,900-acre  Eddy  Gulch  LSR  (73 
percent)  are  capable  of  producing  late- 
successional  habitat.  Currently,  18,780 
acres  (or  about  42  percent  of  the  45,220 
acres)  are  currently  vegetated  by  late- 
successional  habitat.  The  combined 
acres  vegetated  by  late-  and  mid- 
successional  forest  total  35,710  acres  (or 
about  79  percent  of  the  45,220  acres). 
Based  on  interpretation  of  stand 
conditions,  past  management,  expected 
fire  losses,  early  photos,  and  an 
understanding  of  the  disturbance 
regimes,  it  has  been  estimated  that  the 
amount  of  late-successional  forest 
reasonably  sustainable  in  the  Eddy 
Gulch  LSR  is  45-65  percent  of  the 
capable  area  at  any  one  time.  The  LSR 
would  be  considered  functioning  if  it 
falls  within  this  identified  range.  The 
Klamath  National  Forest  Land  and 
Resource  Management  Plan  specifies 
that  LSRs  are  to  be  managed  to 
maximize  the  amount  of  late- 


successional  forest  to  a  level  reasonably 
sustainable  because  surrounding  areas 
of  Matrix  and  private  lands  are  expected 
to  contain  relatively  little  late- 
successional  forest  habitat. 

The  above  three  objectives  helped 
guide  the  development  of  the  proposed 
treatments  and  activities  designed  to 
maintain  or  establish  a  trend  towards 
desired  resource  and  social  conditions. 

Proposed  Action 

The  Proposed  Action  has  been 
designed  to  meet  the  purpose 
(objectives)  of  the  Eddy  LSR  Project  and 
satisfy  the  need  for  action  by  using 
mechanical,  manual,  and  prescribed 
burn  treatments. 

The  proposed  treatment  acres  across 
the  Eddy  Gulch  LSR  Assessment  Area 
are  summarized  below.  The  various 
treatment  areas  overlap,  so  the  total  area 
proposed  for  treatment  is  less  than  the 
sum  of  the  acreages  shown  below: 

1,999  acres  in  69  mechanical 
treatment  areas  in  the  20  proposed  Fuel 
Reduction  Zones  (FRZs). 

8,583  acres  of  underburning  in  the  20 
FRZs. 

17,808  acres  of  underbuming  in  the 
11  prescribed  burn  cireas  (areas  other 
than  in  FRZs). 

2,251  acres  in  6  mechanical  treatment 
areas  in  the  11  prescribed  bum  areas. 

102  acres  in  6  mechanical  treatment 
areas  not  in  an  FRZ  or  prescribed  burn 
area. 

70  miles  of  mechanical  treatments 
along  roads. 

4.5  miles  of  temporary  road 
construction  to  access  885  acres  in  14  of 
the  mechanical  treatment  areas. 

Twenty  Fuel  Reduction  Zones.  An 
FRZ  is  a  strategically  located  and 
designed  strip  of  land  on  which  a 
portion  of  the  surface  fuels  (both  living 
and  dead),  ladder  fuels,  and  canopy 
fuels  are  treated  (removed,  burned,  or 
masticated)  in  order  to  limit  the 
potential  size  of  and  loss  of  resources 
(including  homes)  from  large,  high- 
intensity  wildfire.  FRZs  are  wide 
enough  to  capture  most  short-range  spot 
fires  within  the  treated  areas  and  are 
designed  to  bring  crown  fires  into 
smlace  (ground)  fire  conditions,  as  well 
as  to  provide  safe  locations  for  fire- 
suppression  personnel  to  take  fire- 
suppression  actions  duripg  90th 
percentile  weather ‘conditions. 

Eighty-one  Mechanical  Treatment 
Areas.  Thinning  to  reduce  density — 
mechanical  treatments  would  be  used  to 
remove  or  rearrange  fuels  to  reduce 
crown,  ladder,  and  ground  fuels  and  to 
shorten  the  time  to  reach  the  desired 
future  conditions  compared  to  the  use  of 
prescribed  fire  alone.  Stands  would  be 
thinned  to  reduce  stand  densities. 
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thereby  reducing  canopy  cover  (and  the 
potential  for  passive  and  active  crown 
fires.  The  resulting  fuels  from  thinning 
would  be  removed  or  piled  and  burned. 
Thinning  activities  would  also  provide 
an  opportunity  for  biomass  utilization  of 
the  material.  Thinning  to  reduce  ladder 
fuels — thinning  smaller  diameter  trees 
would  increase  the  distance  between  the 
lower  limbs  of  residual  trees  and  brush 
or  ground  fuels.  Ladder  fuels  consist  of 
denser  conifer  vegetation  and  brush 
near  the  forest  floor  that  can  extend  into 
residual  trees.  Ladder  fuels  increase  the 
likelihood  of  a  ground  fire  creating 
enough  heat  to  ignite  the  ladder  fuels 
(torching),  with  the  subsequent  fire 
reaching  the  crowns  of  the  largest  trees. 
Crown  fires  are  more  intense,  harder  for 
firefighters  to  suppress,  and  result  in 
more  devastating  effects.  In  an  effort  to 
reduce  the  potential  for  crown  fires, 
ladder  fuels  would  be  mechanically 
treated.  After  mechanical  treatments, 
the  fuels  would  be  removed  and  treated 
with  prescribed  fire  or  masticated. 
Thinning  to  develop  habitat — 
Overstocked  mid-successional  stands 
experience  inter-tree  competition  that 
slows  the  stand’s  development  into  late- 
successional  habitat.  Thinning  these 
stands  from  below  would  maintain  or 
increase  growth  on  the  residual  trees, 
thus  accelerating  the  stand’s 
development  intolate-successional 
habitat.  In  an  LSR,  stands  would  be 
considered  for  treatment  only  where 
thinning  would  increase,  by  30  years, 
the  stand’s  development  into  late- 
-successional  habitat,  when  compared  to 
the  stand’s  projected  natural 
(unthinned)  development. 

Eleven  Prescribed  Bum  Treatment 
Areas.  Prescribed  fire  would  be  used  to 
reduce  hazardous  fuels  and  interrupt 
the  horizontal,  and  sometimes  vertical, 
continuity  of  flammable  materials  on 
the  forest  floor.  Pile  burning — naturally 
occurring  fuels  and  thinning  residues 
(branches  and  limbs)  would  be  piled 
and  burned.  Underbuming — a 
prescribed  burn  under  an  existing 
canopy  of  trees  (hardwoods  or  conifers) 
would  be  designed  to  reduce  excess  live 
and  dead  vegetation  and  scorch  to  kill 
vegetation  to  reduce  ladder  fuel 
conditions.  Firelines  would  be 
constmcted  by  mechanical  or  manual 
treatment  methods. 

The  mechanical,  manual,  and 
prescribed  burn  treatments  are  proposed 
for  the  following  locations: 

1.  Along  ridges — these  are  the  FRZs, 
which  contain  plantations.  Riparian 
Reserves,  roads,  and  habitat 
development  areas. 

2.  Along  roads — emergency  access 
routes,  open  National  Forest  System 
roads,  and  county  roads  (roads  occur 


inside  and  outside  FRZs).  Treatments 
would  occur  200  feet  above  and  200  feet 
below  roads;  some  areas  along  roads 
could  be  less  than  200  feet  due  to 
variability  in  fuel  types  (such  as  brush, 
grass,  or  barren  areas). 

3.  CWPP  and  other  fire  plan/ 
community  protection  areas,  FWS 
priority  areas,  and  northern  spotted  owl 
activity  centers. 

4.  Areas  outside  FRZs — includes  the 
underbum  areas,  which  contain 
plantations;  Riparian  Reserves; 
mechanical  treatment  areas  and  roads; 
and  owl  habitat  development  areas. 

Responsible  Official 

Patricia  Grantham,  Acting  Forest 
Supervisor,  USDA  Forest  Service,  1312 
Fairlane  Road,  Yreka,  California  96097, 
will  prepare  and  sign  the  Record  of 
Decision  at  the  conclusion  of  the  NEPA 
review. 

Nature  of  Decision  To  Be  Made 

The  Forest  Service  is  the  lead  agency 
for  the  Project.  Based  on  the  results  of 
the  NEPA  analysis,  the  Forest 
Supervisor’s  Record  of  Decision 
regarding  the  Eddy  Gulch  LSR  Project 
will  recommend  implementation  of  one 
of  the  following:  (1)  The  proposed 
action  and  mitigation  necessary  to 
minimize  or  avoid  adverse  impacts;  (2) 
an  alternative  to  the  proposed  action 
and  mitigation  necessary  to  minimize  or 
avoid  adverse  impacts,  or  (3)  the  no¬ 
action  alternative.  The  Record  of 
Decision  will  also  document  the 
consistency  of  the  proposed  action  with 
the  Klamath  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  (1995,  as  amended). 

Collaboration  Process 

The  Forest  Service  and  contractor 
facilitated  14  collaboration  meetings 
during  the  planning  phase  (September 
2007-March  2008)  for  the  Proposed 
Action.  The  meetings  were  held  in  the 
communities  of  Sawyers  Bar,  Forks  of 
Salmon,  Orleans,  Fort  Jones,  and  Yreka, 
California.  Numerous  collaboration 
meetings  were  also  held  with  the  U.S. 
Fish  and  Wildlife  Service  in  Yreka, 
California.  Comments  and  suggestions 
provided  at  the  collaboration  meetings 
were  used,  in  part,  to  design  the 
Proposed  Action.  Scoping  comments 
will  be  used  to  refine  the  Proposed 
Action,  as  will  additional  data  collected 
during  extensive  field  reconnaissance 
during  the  spring  and  early  summer  of 
2008. 

Scoping  Process — Comments  Requested 

Publication  of  this  Notice  of  Intent 
initiates  the  scoping  process  for  the 
Eddy  Gulch  LSR  Project.  The  public  is 


encouraged  to  take  part  in  the  process 
by  reading  the  scoping  information  that 
was  distributed  by  mail,  with  additional 
information  and  maps  available  on  the 
project  website  [http:// 
www.eddylsrproject.com).  Comments 
are  welcome  throughout  the 
environmental  analysis  process,  but  to 
be  most  useful  for  refining  the  Proposed 
Action,  comments  should  be  post¬ 
marked  by  April  28,  2008. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

Following  the  30-day  scoping  period 
announced  in  this  notice,  the  Forest 
Service  and  Contractor  will  begin 
preparation  of  the  draft  EIS.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Forest  Service 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
EISs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer’s 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final  EIS 
may  be  waived  or  dismissed  by  the 
,  courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis  1980). 
Because  of  these  coiut  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  line  and  page 
numbers  of  the  draft  statement. 

Gomments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and  . 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
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Act  at  40  CFR  1503.3  in  addressing 
these  points.  Comments  received, 
including  the  names  and  addresses  of 
those  who  comment,  will  be  considered 
part  of  the  public  record  on  this 
proposal  and  will  be  available  for  public 
inspection. 

Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21. 

Dated:  March  25,  2008. 

Patricia  A.  Grantham, 

Deputy  Forest  Supervisor,  Klamath  National 
Forest. 

[FR  Doc.  E8-6628  Filed  3-31-08;  8:45  am] 
BILLING  CODE  341 0-11 -P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Lake  Tahoe  Basin  Management  Unit, 
Caiifornia,  South  Tahoe  Greenway 
Shared-Use  Traii  Project 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  Notice  of  Intent  (NOI) 
to  prepare  an  environmental  impact 
statement.  This  revised  NOI  expands 
upon  the  information  provided  in  the 
previous  NOI  that  was  circulated  by  the 
Lake  Tahoe  Basin  Management  Unit  for 
this  project  on  November  29,  2006  (FR 
Vol.  71,  No.  229,  pages  69097-69099). 
New  information  includes  a  new 
alternative  trail  alignment  developed  in 
response  to  comments  received  during 
the  November  2006  scoping  period. 
Comments  submitted  to  the 
Conservancy  diuing  the  November  2006 
scoping  period  will  still  be  considered 
during  the  prepcU’ation  of  the 
environmental  impact  statement. 

SUMMARY:  The  South  Tahoe  Green  way 
Shared-Use  Trail  is  a  California  Tahoe 
Conservancy  (Conservancy)  proposed 
Class  1  or  better  trail  that  will  link 
Meyers,  California  to  Stateline,  Nevada, 
generally  following  the  former  Caltrans 
U.S.  Highway  50  Bypass  Corridor.  The 
trail  will  form  the  backbone  of  the  bike 
trail  network  in  South  Lake  Tahoe  emd 
link  residential  and  lodging  uses  to  jobs, 
schools,  shopping,  and  recreation  and 
community  areas.  The  trail  implements 
specific  goals  and  policies  of  the  Tahoe 
Regional  Planning  Agency  (TRPA),  the 
USDA  Forest  Service  Lake  Tahoe  Basin 
Management  Unit  (USFS),  and 
Conservancy  to  provide  a  non- 
motorized  alternative  transportation 
corridor  through  South  Lake  Tahoe. 
Approximately  0.5  mile  of  the  trail 
corridor  will  cross  National  Forest 
System  lands  in  approximately  six 
locations. 


DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
April  30,  2008.  The  DEIS  is  expected  by 
early  2009  and  the  Final  Environmental 
Impact  Statement  (FEIS)  is  expected  by 
summer  2009. 

ADDRESSES:  Send  written  comments  to: 
Sue  Rae  Irelan,  Program  Coordinator, 
California  Tahoe  Conservancy,  1061 
Third  Street,  South  Lake  Tahoe,  CA 
96150,  e-mail:  sireIan@tahoe.ca.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Dickinson,  NEPA  Coordinator,  Lake 
Tahoe  Basin  Management  Unit,  35 
College  Drive,  South  Lake  Tahoe,  CA 
96150,  mattdickinson@fsfed.us,  (530) 
543-2769;  or  Audrey  McCombs, 

Program  Manager,  Tahoe  Regional 
Planning  Agency,  P.O.  Box  5310, 128 
Market  Street,  Stateline,  NV  89449, 
amccombs@trpa.org,  (775)  589-5234. 
SUPPLEMENTARY  INFORMATION:  Purpose 
and  Need  for  Action:  Complete  an 
accessible  and  continuous  shared-use 
trail  from  the  existing  Class  I  trail  in 
Meyers,  California  to  Stateline,  Nevada 
that  establishes  a  convenient  non-auto 
transportation  alternative  and  high 
quality  recreational  experience  for 
residents  and  visitors.  The  Lake  Tahoe 
South  Shore  roadway  network  suffers 
from  excessive  traffic  congestion  and 
the  resulting  degradation  of  air  quality. 
The  South  Shore  also  lacks  continuous 
Class  I  facilities  for  bicycles  and 
pedestrians  that  provide  high  quality 
recreational  opportunities.  Regional 
planning  documents  (e.g.,  TRPA 
Regional  Transportation  Plan  and  Goals 
and  Policies  Plan)  identify  the 
important  role  that  improvements  to  the 
south  shore  bicycle  and  pedestrian  trail 
network  plays  in  addressing  these 
problems. 

Proposed  Action:  The  Conservancy  is 
proposing  to  construct  a  9.6-mile  long 
shared-use  trail  that  will  provide 
residents  and  visitors  with  a  non- 
motorized,  alternative  transportation 
corridor  from  Meyers,  California  (near 
the  intersection  of  U.S.  Highway  50  and 
Pioneer  Trail)  to  Stateline,  Nevada  (near 
the  proposed  Van  Sickle  Bi-State  Park). 
The  South  Tahoe  Green  way  Shared-Use 
Trail  will  generally  follow  the  former 
Caltrans  U.S.  Highway  50  Bypass 
Corridor  and  will  also  utilize  other 
publicly  (including  Forest  Service)  and 
privately  owned  lands. 

Possible  Alternatives:  Potential 
alternatives  include  the  following:  (1) 
Use  of  the  new  El  Dorado  County 
Sawmill  Trail  (located  west  of  U.S. 
Highway  50)  from  Meyers  to  the 
intersection  of  Meadowrvale  or  Elks  Club 
and  U.S.  Highway  50.  This  alternative 
would  eliminate  the  portion  of  the  ' 
South  Tahoe  Greenway  Shared-Use 


Trail  located  east  of  U.S.  Highway  50 
between  the  intersection  of  Pioneer 
Trail  and  U.S.  Highway  50  and  the 
intersection  of  Meadowvale  or  Elks  Club 
and  U.S.  Highway  50;  (2)  Use  of  Pioneer 
Trail  right  of  way  from  U.S.  Highway  50 
to  the  approximate  intersection  with 
Golden  Bear  Trail,  then  National  Forest 
System  lands  to  reconnect  to  the 
Proposed  South  Tahoe  Greenway 
Shared-Use  Trail  alignment  near  the 
intersection  of  Barbara  Avenue  and' 
Martin  Avenue  in  the  Sierra  Tract.  This 
alternative  would  eliminate  the  portion 
of  the  South  Tahoe  Greenway  Shared- 
Use  Trail  that  travels  through  the  Sunset 
Stables  area,  south  and  east  of  the  Lake 
Tahoe  Airport;  (3)  Use  of  alternative 
trail  design  measures  (e.g.,  boardwalks, 
bridges,  porous  paving  materials)  and 
utilize  maximum  flexibility  allowed  by 
trail  design  standards  and  guidelines  to 
reduce  or  eliminate  effects  to  sensitive 
resources;  (4)  Use  of  Pioneer  Trail  right- 
of-way  from  its  intersection  with  Ski 
Run  Boulevard  to  the  trail’s  terminus  at 
the  intersection  of  Pioneer  Trail  and 
U.S.  Highway  50.  This  alternative 
would  serve  a  dense  population  area, 
but  eliminate  the  portion  of  the  South 
Tahoe  Greenway  Shared-Use  Trail 
located  east  of  Pioneer  Trail  and  Ski 
Run  Boulevard;  and  (5)  Maximize  use  of 
the  former  U.S.  Highway  50  bypass 
corridor  in  the  Sunset  Stables  project 
area  located  east  of  the  Lake  Tahoe 
Airport  by  locating  the  trail  in  the 
eastern-most  forested  area  of  the  Sunset 
Stables  project  and  at  a  higher  elevation 
to  allow  for  greater  flexibility  during 
future  Conservancy  design  of  the  Sunset 
Stables  river  restoration  project. 

Lead,  Joint  Lead,  And  Cooperating 
Agencies:  The  Conservancy  is  planning 
to  construct  the  South  Tahoe  Green  way 
Shared-Use  Trail.  The  Conservancy, 
USFS,  and  TRPA  are  preparing  a  joint 
Environmental  Impact  Report  (EIR)/ 
Environmental  Impact  Statement  (EIS) 
to  inform  agency  decision  makers  about 
the  potential  environmental  effects  of 
the  project.  This  joint  document  will 
serve  as  an  EIR  prepcU’ed  by  the 
Conservancy  (lead  CEQA  agency) 
pursuant  to  the  California 
Environmental  Quality  Act  (CEQA);  an 
EIS  prepared  by  the  USFS  (lead  federal 
agency)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA);  and 
an  EIS  prepared  by  TRPA  pursuant  to  its 
regulations. 

Responsible  Official  And  Mailing 
Address:  For  the  Forest  Service 
Decision,  Tern  Marceron,  Forest 
Supervisor,  Lake  Tahoe  Basin 
Management  Unit,  35  College  Drive, 
South  Lake  Tahoe,  CA  96150  is  the 
responsible  official. 
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Decision  to  be  Made:  The  decision  to 
be  made  is  whether  to  construct  a  Class 
I  trail  on  approximately  0.5  mile  of 
National  Forest  System  land  in 
conjunction  with  construction  of  a  Class 
I  trail  along  the  former  U.S.  Highway  50 
Bypass  right-of-way  as  described  in  the 
proposed  action,  to  implement  another 
combination  of  activities  which  meets 
the  purpose  and  need  for  action,  or  to 
take  no  action  at  this  time. 

Scoping  Process:  Public  scoping  first 
began  in  November  2006.  Scoping 
activities  included  the  circulation  of  a 
joint  NOP  of  a  Draft  EIR/EIS  by  the 
Conservancy  and  TRPA,  the 'publication 
of  a  NOI  to  prepare  an  EIS  in  the 
Federal  Register  by  the  USFS  (FR  Vol. 
71,  No.  229,  pages  69097-69099),  and 
three  public  workshops/hearings  held  to 
take  comment  on  a  proposed  South 
Tahoe  Greenway  Shared-Use  Trail 
alignment.  Several  alternatives  to 
portions  of  the  proposed  project  were 
also  presented.  During  scoping,  the 
agencies  received  comments  from 
regulatory  agencies  and  the  public  that 
an  alternative  trail  alignment  should  be 
developed  and  studied  that  would  avoid 
the  sensitive  lands  located  east  of  the 
Lake  Tahoe  Airport  in  the  vicinity  of  the 
Conservancy  owned  Sunset  Stables  and 
Upper  Truckee  River  meadow.  The 
alternative  presented  in  the  2006  NOP, 
which  avoided  this  area  was  strongly 
opposed  by  the  private  property  owners 
across  whose  property  the  alternative 
would  travel.  As  a  result,  the 
Conservancy  and  other  lead  agencies 
have  identified  a  new  alternative  that 
would  parallel  Pioneer  Trail  in  the 
southern  portion  of  the  South  Tahoe 
Greenway  corridor  and  avoid  the  Sunset 
Stables  area.  These  efforts  have  resulted 
in  the  proposed  project  and  alternatives 
described  in  this  NOI  document. 

The  publication  of  this  Notice  of 
Intent  in  the  Federal  Register  re¬ 
initiates  public  scoping  based  on  the 
addition  of  the  project  alternative 
described  above.  Notice  of  the 
preparation  of  the  environmental 
documentation  is  also  being  published 
in  a  local  newspaper  (Tahoe  Daily 
Tribune)  and  mailed  to  adjacent 
property  owners.  Public  scoping 
opportunities  with  agency  staff  will  be 
provided  on  the  following  dates:  The 
TRPA  will  hold  a  public  scoping 
hearing  before  their  Hearings  Officer  on 
Thursday,  April  17  beginning  at  2  p.m. 
at  the  TRPA  offices,  128  Market  Street, 
Stateline,  NV  and  the  Conservancy  will 
hold  a  public  information  workshop  on 
Tuesday,  April  22  from  6:30  to  8:30  p.m. 
at  the  Lake  Tahoe  Basin  Management 
Unit  Forest  Supervisors  Office,  35 
College  Drive,  South  Lake  Tahoe,  CA. 


The  Forest  Service  will  accept 
comments  at  these  public  meetings. 

Preliminary  Issues:  During 
preparation  of  the  Shared-Use  Trail 
Preliminary  Concept  Plans,  the 
following  issues  were  identified: 
Disturbance  of  stream  environment  zone 
and  the  Upper  Truckee  River  floodplain 
from  new  trail  construction;  potential 
water  quality  degradation  from  runoff 
and  erosion  from  new  trail  creation; 
wildlife  habitat  environmental  effects 
from  direct  habitat  removal  and 
potential  habitat  degradation  from 
increased  visitation  to  the  project  area; 
effects  to  sensitive  vegetation 
conununities  and  loss  of  “old  growth” 
trees  as  defined  by  the  TRPA  Code  of 
Ordinances;  effects  to  scenic  quality 
along  designated  scenic  roadways  (e.g., 
U.S.  Highway  50  and  Pioneer  Trail); 
conflicts  (e.g.,  public  safety  and  traffic 
flow)  with  vehicular  circulation  in 
neighborhood  areas  and  at  roadway 
intersections;  consistency  with  public 
safety  plans  and  policies,  such  as  the 
Lake  Tahoe  Airport  Comprehensive 
Land  Use  Plan;  consistency  with  the 
Lake  Tahoe  Basin  Management  Unit 
Forest  Plem;  and  consistency  with  the 
goals  of  the  Conservancy  Sunset  Stables 
Restoration  and  Resource  Management 
Plan  Project.  Identification  of  Permits  or 
Licenses  Required:  The  TRPA, 

California  Department  of  Fish  and 
Game,  Galifomia  Department  of 
Transportation,  U.S.  Army  Corps  of 
Engineers  and  California  Regional  Water 
Quality  Control  Board,  Lahontan  Region 
may  issue  project  specific  permits  for 
trail  segments  within  the  Lake  Tahoe 
Region. 

Comment  Requested:  This  notice  of 
intent  initiates  the  scoping  process  that 
guides  the  development  of  the 
environmental  impact  statement.  The 
Forest  Service  would  like  to  know  the 
views  of  interested  persons, 
organizations,  and  agencies  as  to  the 
scope  and  content  of  the  information  to 
be  included  and  analyzed  in  the  DEIS. 
Agencies  should  comment  on  the 
elements  of  the  environmental 
information  that  are  relevant  to  their 
statutory  responsibilities  in  connection 
with  the  proposed  alternatives. 
Comments  must  be  received  by  April 
30,  2008.  Person  to  Which  Comments 
may  be  Mailed:  Send  written  comments 
to:  Sue  Rae  Irelan,  Program  Coordinator, 
California  Tahoe  Conservancy,  1061 
Third  Street,  South  Lake  Tahoe,  cA 
96150,  e-mail:  sirelantahoe.ca.gov. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  There  will  be 
additional  opportunities  to  comment  on 
this  project  in  addition  to  this  scoping 
period.  When  the  DEIS  is  released  there 


will  be  a  45  day  comment  period  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviromnental  review  process.  First, 
reviewers  of  draft  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 

Forest  Service  Handbook  1909.15,  Section 
21)  ^ 
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Dated:  March  24,  2008. 

Terri  Marceron, 

Forest  Supervisor,  Lake  Tahoe  Basin 
Management  Unit. 

(FR  Doc.  E8-6502  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3410-1 1-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Coilection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  an  agency 
delivering  the  U.S.  Department  of 
Agriculture  (USDA)  Rural  Development 
Utilities  Programs,  invites  comments  on 
this  information  collection  for  which 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  will  be  requested. 
DATES:  Comments  on  this  notice  must  be 
received  by  June  2,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Brooks,  Acting  Director, 
Program  Development  and  Regulatory 
Analysis,  USDA  Rural  Development, 
1400  Independence  Ave.,  SW.,  STOP 
1522,  Room  5818  South  Building, 
Washington,  DC  20250-1522. 

Telephone:  (202)  690-1078.  Fax:  (202) 
720-8435. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget’s  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  acciuracy  of 
the  Agency’s  estimTate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Joyce  McNeil,  Program  Development 
and  Regulatory  Analysis,  USDA  Rural 
Development,  STOP  1522, 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-8435 
or  email  joyce.mcneil@wdc.usda.gov. 

Title:  Water  and  Waste  Loan  and 
Grant  Progreun. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  0572-0121. 

Abstract:  USDA  Rural  Development, 
through  the  Rural  Utilities  Service,  is 
authorized,  by  Section  306  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926)  to 
make  loans  to  public  agencies,  nonprofit 
corporations,  and  Indian  tribes  to  fund 
water  emd  waste  disposal  projects 
serving  the  most  financially  needy  rural 
communities  through  the  Water  and 
Waste  Disposal  loan  and  grant  program. 
Financial  assistcmce  should  result  in 
reasonable  user  costs  for  rural  residents, 
rural  businesses,  and  other  rural  users. 
The  program  is  limited  to  rural  areas 
and  small  towns  with  a  population  of 
10,000  or  less.  The  Water  and  Waste 
loan  and  grant  program  is  administered 
through  7  CFR  part  1780.  The  items 
covered  by  this  collection  include  forms 
and  related  documentation  to  support  a 
loem  application. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  hours  per 
response. 

Respondents:  Not-for-profit 
institutions:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 

6,000. 

Estimated  Number  of  Responses  per 
Respondent:  8. 

Estimated  Total  Annual  Burden  on 
Respondents:  132,069  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Joyce  McNeil, 
Program  Development  and  Regulatory 
Analysis  at  (202)  720-0812.  FAX:  (202) 
720-8435. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  March  25,  2008. 

James  M.  Andrew, 

Administrator,  Rural  Utilities  Service. 

[FR  Doc.  E8-e670  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  3410-15-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectiu-al  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC,  Thursday  and 
Friday,  April  3—4,  2008  at  the  times  and 
location  noted  below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Thursday,  April  3,  2008 

10- 11  a.m.  Budget  Committee. 

1 1- Noon  T echnical  Programs 
Committee. 

1:30-2:30  p.m.  Executive  Committee. 
3-6  p.m.  Telecommunications  and 
Electronic  and  Information 
Technology  Advisory  Committee 
(TEITAC)  Report. 

Friday,  April  4,  2008 

9—3:30  p.m.  Ad  Hoc  Committee 
Rulemaking  Meetings  (Closed  to 
Public). 

3:30-5  p.m.  Board  Meeting. 

ADDRESSES:  Except  for  the 
Telecommimications  and  Electronic  and 
Information  Technology  Advisory 
Committee  (TEITAC)  presentation  to  the 
full  Board,  all  meetings  will  be  held  at 
the  Marriott  at  Metro  Center  Hotel,  775 
12th  Street,  NW.,  Washington,  DC, 
20005.  The  TEITAC  presentation  will 
take  place  at  the  Grand  Hyatt  Hotel 
(Constitution  Ballrooms  C,  D,  and  E), 
1000  H  Street,  NW.,  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 
SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items:  ' 

•  Approval  of  the  June,  September, 
and  November  2007  draft  Board  meeting 
minutes. 

•  AD  A/ ABA  Accessibility 
Guidelines:  Federal  Agency  Updates. 

•  Budget  Committee  Report. 

•  Technical  Programs  Committee 
Report. 

•  Executive  Committee  Report. 

•  Rulemaking  Reports. 

•  Election  Assistance  Commission 
Activities  Report.  - 
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•  Election  of  Officers. 

All  meetings  are  accessible  to  persons 
with  disabilities.  An  assistive  listening 
system,  computer  assisted  real-time 
transcription  (CART),  and  sign  language 
interpreters  will  be  available  at  the 
Board  meetings.  Persons  attending 
Board  meetings  are  requested  to  refrain 
from  using  perfume,  cologne,  and  other 
fragrances  for  the  comfort  of  other 
participants. 

Lawrence  W.  Roffee, 

Executive  Director. 

(FR  Doc.  E8-6587  Filed  3-31-08;  8:45  am) 
BILUNG  CODE  81SO-01-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Performance  Review  Board 
Membership 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice. 


SUMMARY:  Notice  is  given  of  the 
appointment  of  members  to  a 
performance  review  board  for 
Architectural  and  Tremsportation 
Barriers  Compliance  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Roffee,  Executive  Director, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street,  NW.,  Suite  1000,  Washington, 

DC  20004-1111.  Telephone  (202)  272- 
0001. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  of  Title  5,  U.S.C.,  requires  each 
agency  to  establish,  in  accordance  with 
regulations,  one  or  more  Senior 
Executive  Service  (SES)  performance 
review  boards.  The  function  of  the 
boards  is  to  review  and  evaluate  the 
initial  appraisal  of  senior  executives’ 
performance  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
these  executives.  Because  of  its  small 
size,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  has  appointed  SES  career 
appointees  from  other  Federal  boards  to 
serve  on  its  performance  review  board. 
The  members  of  the  performance  review 
board  for  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  are: 

•  Mary  L.  Johnson,  General  Counsel, 
National  Mediation  Board; 

•  Joel  R.  (Rick)  Schapira,  Deputy 
General  Counsel,  Defense  Nuclear 
Facilities  Safety  Board; 


•  Debra  Carr,  Associate  Deputy  Staff 
Director,  U.S.  Commission  on  Civil 
Rights. 

Lawrence  W.  Roffee, 

Executive  Director. 

[FR  Doc.  E8-6586  Filed  3-31-08;  8:45  am) ' 
BILLING  CODE  81S(M>1-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  070619208-7209-01] 

American  Indian  Areas  (AlAs)  for  the 
2010  Census — Proposed  Criteria  and 
Guidelines 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  proposed  program 
revisions  and  request  for  comments. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  defines  American 
Indian  areas  (AIAs)  as  the  geographic 
entities  within  the  United  States  that  are 
specifically  defined  for  the  collection, 
tabulation,  and  presentation  of 
decennial  census  data  for  federally  and/ 
or  state-recognized  American  Indian 
tribes.  The  AIAs  will  be  used  to  collect, 
tabulate,  and  present  data  for  the  2010 
Census,  period  estimates  from  the 
American  Community  Survey  (ACS) 
after  2010,  and  potentially  other  Census 
Bureau  statistical  data.  More 
specifically,  for  the  2010  Census,  AIAs 
consist  of  the  following  types  of  ‘ 
geographic  entities; 

•  American  Indian  reservations 
(AIRs). 

•  Off-reservation  trust  lands  (ORTLs). 

•  Oklahoma  tribal  statistical  areas 
(OTSAs). 

•  Tribal  designated  statistical  areas 
(TDSAs). 

•  State'  designated  tribal  statistical 
areas  (SDTSAs). 

•  Tribal  census  tracts  (tribal  tracts). 

•  Tribal  block  groups. 

•  Tribal  subdivisions  on  AIRs, 

ORTLs,  and  OTSAs. 

•  Census  designated  places  (CDPs)  on 
AIRs,  ORTLs,  and  OTSAs. 

The  geographic  entities  listed  above 
include  both  legal  and  statistical 
geographic  entities  (see  “Definitions  of 
Key  Terms”  section).  The  Census 
Bureau  is  not  proposing  any  new  types 
of  AIAs  for  the  2010  Census.  The 
Census  Bureau  is  specifically  seeking 
comments  on  the  following  proposed 
changes  for  the  2010  Census,  but  will 
consider  all  submitted  comments: 

•  Change  the  term  “State  Designated 
American  Indian  Statistical  Areas” 
(SDAISAs)  to  “State  Designated  Tribal 
Statistical  Areas”  or  SDTSAs. 


•  Clarify  the  definition  and  purpose 
of  OTSAs.  In  addition,  because  all 
former  AIRs  in  Oklahoma  were 
delineated  as  OTSAs  for  Census  2000, 
the  Census  Bureau  proposes  that  no  new 
OTSAs  may  be- delineated  for  the  2010 
Census,  and  to  the  extent  possible, 
OTSA  boundaries  for  the  2010  Census 
should  be  consistent  with  those  defined 
for  Census  2000.  The  Census  Bureau 
also  seeks  to  avoid  defining  joint  use 
area  OTSAs  for  the  2010  Census. 

•  Clarify  the  definition,  purpose,  and 
the  criteria  and  guidelines  for  TDSAs 
and  SDTSAs. 

•  Identify  tribal  census  tracts  and 
tribal  block  groups  as  separate  statistical 
geographic  entities  distinct  from 
“standard”  county-based  census  tracts 
and  block  groups. 

The  Census  Bureau  will  provide 
responses  to  conunents  received  as  part 
of  the  publication  of  the  final  criteria  in 
the  Federal  Register  at  a  future  date. 

The  Census  Bureau  has  three 
geographic  partnership  programs 
through  which  it  collects  updates  to  the 
inventory,  boundaries,  and  attributes  of 
AIAs  for  the  2010  Census;  The  annual 
Boundary  and  Annexation  Survey 
(BAS),  the  State  Reservation  Program, 
and  the  Tribal  Statistical  Areas  Program 
(TSAP).  Both  the  BAS  and  the  State 
Reservation  Program  provide  the 
process  for  reviewing  and  updating 
those  AIAs  that  are  legal  geographic 
entities:  AIRs  and  ORTLs  under  the 
governmental  authority  of  federally 
recognized  American  Indian  tribes, 
tribal  subdivisions  within  these 
federally  recognized  AIRs  and  ORTLs, 
and  AIRs  for  state-recognized  American 
Indian  tribes.  The  TSAP  provides  the 
process  for  reviewing  and  updating 
those  AIAs  that  are  statistic^ 
geographic  entities:  OTSAs,  tribal 
subdivisions  within  OTSAs,  TDSAs, 
SDTSAs,  tribal  census  tracts,  tribal 
block  groups,  and  CDPs.  Each  of  these 
programs  is  discussed  in  more  detail 
within  the  SUPPLEMENTARY  INFORMATION 
section  of  this  Federal  Register  notice. 

For  information  regarding  similar 
programs  for  Alaska  Native  Areas 
(ANAs),  please  refer  to  the  Federal 
Register  notice  titled  “Alaska  Native 
Areas  (ANAs)  for  the  2010  Census — 
Proposed  Criteria  and  Guidelines”  (73 
FR  14203;  March  17,  2008). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  30,  2008. 
ADDRESSES:  Please  direct  all  written 
comments  on  this  proposed  program  to 
the  Director,  U.S.  Census  Bureau,  Room 
8H001,  Mail  Stop  0100,  Washington,  DC 
20233-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  on 
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these  proposed  program  criteria  should 
be  directed  to  Mr.  Michael  Ratcliffe, 
Chief,  Geographic  Standards  and 
Criteria  Branch,  Geography  Division, 
U.S.  Census  Bureau,  via  e-mail  at 
geo.tsap.list@census.gov,  or  telephone  at 
301-763-3056. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  13  of  the  United  States  Code 
(U.S.C.),  Section  141(a),  the  Secretary  of 
Commerce,  as  delegated  to  the  Census 
Bureau,  undertakes  the  decennial 
census  every  ten  years  “in  such  form 
and  content  as  he  may  determine.”  This 
language  gives  wide  discretion  to  the 
Census  Bureau  in  taking  the  census. 

The  Census  Bureau  portrays  the 
boundaries  of  both  legal  and  statistical 
geographic  entities  for  the  purpose  of 
collecting,  tabulating,  and  presenting 
meaningful,  relevant,  and  reliable 
statistical  data  from  the  decennial 
census,  the  ACS,  and  potentially  other 
censuses  and  surveys.  The  Census 
Bureau  attempts  to  develop  objective 
criteria  to  establish  geographic  entities 
that  meet  this  purpose. 

Although  the  Census  Bureau  is 
committed  to  delineating  geographic 
entity  boundaries  in  partnership  with 
tribal,  state,  and  local  officials  using 
criteria  developed  through  an  open 
process,  it  is  the  responsibility  of  the 
Census  Bureau  to  ensure  that  geographic 
entity  criteria  can  achieve  the  goal  of 
providing  meaningful,  relevant,  and 
reliable  statistical  data,  and  that  the 
final  criteria  for  geographic  entities  are 
met.  While  aware  that  there  are 
secondary  uses  of  geographic  entities 
and  the  data  tabulated  for  them,  the 
Census  Bureau  will  not  modify 
geographic  entity  boundaries  or 
attributes  specifically  to  meet  these 
secondary  uses,  including  any  attempt 
to  meet  the  specific  program 
requirements  of  other  government 
agencies.  If  a  change  is  made  to  a 
geographic  entity  to  meet  one  specific 
purpose,  there  may  be  detrimental 
effects  for  other  programs  that  use  the 
same  geographic  entities.  The  Census 
Bureau  also  makes  no  attempt  to 
specifically  link  the  establishment  of 
statistical  geographic  entities  to  federal, 
tribal,  or  state  laws. 

The  development  of  the  AIAs  has 
been  an  evolutionary  process.  The 
variety  of  legal,  cultural,  and  social 
contexts  in  which  American  Indian 
tribes  reside  creates  challenges  to  the 
development  of  geographic  entities  for 
nationwide  implementation.  There  are 
both  federally  recognized  and  state- 
recognized  tribes,  and  each  has  a 
particular  history  and  legal  context 
affecting  identification  of  geographic 
entities  and  boundaries.  Some  tribes 


have  legally  established  AIRs  and/or 
ORTLs.  Others  do  not  have  geographic 
entities  that  are  currently  recognized 
under  federal  and/or  state  law,  but  do 
reside  and  conduct  tribal  activities 
within  a  clearly  defined,  compact 
geographic  area. 

I.  History  of  American  Indian  Areas  in 
the  Decennial  Census 

The  first  constitutionally  mandated 
population  census  in  the  United  States 
was  conducted  in  1790.  During  the 
period  1790  through  1850,  American 
Indians  were  enumerated  during  the 
decennial  censuses  only  if  living  among 
the  general  population.  It  was  not  until 
1860  that  American  Indians  living  on 
tribal  lands  in  the  western  half  of  the 
United  States  were  enumerated  as  a 
unique  population  group,  but 
tabulations  were  not  made  available  for 
tribal  territories  or  geographic  entities. 
An  effort  was  made  for  the  1880  Census 
to  enumerate  and  present  data  for 
American  Indians  living  on  specific, 
federally  recognized  AIRs,  but  this  effort 
was  not  completed,  and  data  were 
available  only  for  tribes  in  the  state  of 
California  as  well  as  parts  of  Dakota 
Territory  and  Washington  Territory.  The 
1890  Census  was  the  first  in  which 
American  Indian  data  were  collected 
and  presented  for  individual  AIRs, 
including  the  now-former  AIRs  in 
Indian  Territory  (now  part  of 
Oklcihoma);  this  practice  continued 
through  the  1910  Census.  American 
Indian,  geographic  entities  were  not 
recognized  for  the  1920  through  1960 
Censuses;  thus,  while  American  Indians 
were  identified  and  enumerated,  data 
were  not  available  for  the  AIRs  in  which 
many  lived.  This  decision  was  reversed 
with  the  1970  Census  for  which  the 
Census  Bureau  presented  data  for  115 
AIRs.  Still,  there  was  no  systematic 
program  for  the  collection  and  reporting 
of  all  AIR  boundaries. 

The  Census  Bureau  began  to  report 
data  systematically  for  a  variety  of  AIAs 
starting  with  the  1980  Census,  when  it 
identified  and  presented  data  for  a  more 
complete  inventory  of  AIRs.  The  Census 
Bureau  worked  with  the  Bureau  of 
Indian  Affairs  (BIA)  within  the  U.S. 
Department  of  the  Interior  (DOI)  to 
identify  boundaries  for  AIRs  for 
federally  recognized  tribes,  and  with 
state  government  officials  to  identify 
boundaries  for  AIRs  for  state-recognized 
tribes,  by  obtaining  maps  depicting  their 
legally  established  boundaries.  Tribal 
ORTLs  and  American  Indian  sub¬ 
reservation  areas  (the  latter  now  called 
tribal  subdivisions)  were  both  identified 
for  the  first  time  as  geographic  entities 
for  the  decennial  census.  To  provide 
data  for  federally  recognized  tribes  in 


Oklahoma  that  formerly  had  AIRs,  the 
Census  Bureau  identified  a  single 
geographic  entity  called  the  Historic 
Areas  of  Oklahoma. 

The  American  Indian  geographic 
programs  implemented  for  the  1980 
Census  were  continued  with  some 
improvements  and  additions  for  the 
1990  Census.  The  Census  Bureau  began 
collecting  boundaries  and  reporting  data 
for  individual  ORTLs  (i.e.,  allotments) 
in  addition  to  tribal  ORTLs,  as  long  as 
the  lands  were  under  a  tribe  or  tribes’ 
governmental  authority,  or  were  clearly 
identified  with  a  particular  tribe  or 
tribal  government.  The  Census  Bureau 
replaced  the  single  entity  Historic  Areas 
of  Oklahoma  with  tribal  jurisdiction 
statistical  areas  (TJSAs — now  called 
OTSAs — whose  boundaries  were 
intended  to  correspond  with  those  of 
the  individual  former  AIRs  in 
Oklahoma.  In  addition,  as  part  of  the 
continuing  effort  to  improve  the 
presentation  of  data  for  American 
Indians,  the  Census  Bureau  adopted  the 
TDSA  concept  to  identify  lands 
associated  with  federally  or  state- 
recognized  tribes  that  did  not  have  an 
AIR  or  ORTL.  American  Indian  sub¬ 
reservation  areas  (now  called  tribal 
subdivisions)  were  not  defined  for  the 
1990  Census.  The  Census  Bureau  also 
offered  tribal  officials  the  opportunity  to 
provide  suggestions  for  1990  Census 
tabulation  block  boundaries  through  the 
Block  Definition  Project  as  an  extension 
of  the  Redistricting  Data  Program. 

In  preparation  for  Census  2000,  the 
Census  Bureau  continued  to  work  with 
tribal  governments  and  federal  and  state 
agencies,  as  well  as  the  Census  Race  and 
Ethnic  Advisory  Committee  (REAC)  of 
the  American  Indian  and  Alaska  Native 
(AIAN)  populations  (referred  to 
hereafter  as  AIAN  REAC),  to  improve 
the  identification  of  AIAs.  For  federally 
recognized  tribes,  the  Census  Bureau 
offered  programs  to  collect  updated  AIR 
and  ORTL  boundaries  direcfly  from  the 
tribal  governments  using  the  1990 
Census  boundaries  as  a  baseline.  The 
Tribal  Review  Program,  implemented 
for  1997,  enabled  officials  of  all 
federally  recognized  American  Indian 
tribes  with  an  AIR  or  ORTL  to  review 
and  update  the  Census  Bureau’s  maps  of 
their  lands.  This  involved  reviewing  the 
boundaries  of  the  AIRs  and  ORTL,  both 
tribal  and  individual,  that  had  been 
provided  to  the  Census  Bureau  for  the 
1990  Census  by  the  BIA;  updating  and 
correcting  the  roads  and  other 
geographic  features  shown  on  the 
Census  Bureau’s  maps;  and  providing 
suggestions  for  Census  2000  block 
boundaries  in  the  Block  Definition 
Project.  The  Tribal  Review  Program  also 
gave  tribes  in  Oklahoma  the  opportunity 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17305 


to  review  the  delineation  of  their  1990 
Census  TJSAs.  Census  2000  was  the  first 
decennial  census  for  which  census 
tracts  were  defined  throughout  the 
United  States.  American  Indian  tribes 
benefited  ft'om  this  change  as  the 
Census  Bureau  allowed  tribal 
governments  of  federally  recognized 
American  Indian  tribes  with  an  AIR  or 
ORTL  to  delineate  census  tracts  without 
regard  to  state  or  county  boundaries, 
provided  the  AIR/ORTL  had  a  1990 
Census  population  of  at  least  1,000. 

Beginning  in  1998,  the  Census  Bxureau 
included  federally  recognized  American 
Indian  tribes  with  an  AIR  and/or  ORTL 
in  its  annual  BAS.  All  AIRs  and  ORTLs 
included  in  the  2000  BAS  were  also 
included  in  the  Census  2000  Boundary 
Validation  Program  (BVP).  The  BVP 
offered  a  final  opportunity  for  tribal 
leaders  to  review  the  Census  Bureau’s 
depiction  of  their  AIR/ORTL  boundaries 
prior  to  Census  2000  and  provide  any 
corrections  to  ensure  those  boundaries 
were  shown  correctly  as  of  January  1, 
2000  (the  reference  date  of  the 
boundaries  used  for  Census  2000  data 
tabulations).  To  support  tribal  requests 
for  data  by  administrative  subdivisions, 
the  Census  Bureau  again  offered  tribal 
officials  the  opportunity  to  delineate 
American  Indian  tribal  subdivisions 
(similar  to  the  1980  Census  sub¬ 
reservation  areas). 

For  Census  2000,  on  the 
recommendation  of  the  AIAN  REAC,  the 
Census  Bureau  adopted  the  state- 
designated  American  Indian  statistical 
area  (SDAISA)  to  represent  geographic 
areas  for  state-designated  tribes  that 
lacked  AIRs  and  ORTLs,  and  thus 
distinguishing  these  areas  from  TDSAs, 
which  continued  to  represent 
geographic  areas  associated  with 
federally  recognized  tribes  that  lacked 
AIRs  and  ORTLs.  The  designation  TJSA 
was  changed  to  OTSA  to  more 
accurately  reflect  that  these  entities 
were  defined  solely  to  present  statistical 
information,  and  did  not  represent  areas 
in  which  legal  jurisdiction  was 
conferred  or  inferred  by  the  federal 
government. 

The  2010  Census  provides  an 
opportunity  to  further  enhance  the 
Census  Bureau’s  ability  to  provide 
meaningful,  statistically  relevant  data 
about  federal  and  state-recognized 
tribes.  Two  statistical  entities,  tribal 
census  tracts  and  tribal  block  groups, 
will  be  redefined  to  provide  federally 
recognized  tribes  with  AIRs  greater 
control  cuid  flexibility  in  delineating 
such  areas.  New  proposed  criteria  and 
guidelines  for  TDSAs  and  SDTSAs 
(formerly  known  as  SDAISAs)  will 
allow  tribes  without  an  AIR  and/or 
ORTL  to  more  effectively  gather  the 


crucial  data  necessary  to  compute  and 
analyze  important  information  about 
their  populations.  SDAISAs  have  been 
renamed  to  SDTSAs  to  create  a  more 
consistent  naming  convention  for 
Census  Bureau  tribal  entities.  SDTSAs, 
TDSAs,  OTSAs,  tribal  subdivisions 
defined  within  OTSAs,  tribal  block 
groups,  and  tribal  census  tracts  cire 
referred  to  collectively  as  “tribal 
statistical  areas’’  as  they  are  not  legally 
defined  geographic  entities.  These 
entities  are  included  in  the  new  TSAP, 
a  more  inclusive  term  to  refer  to  the 
delineation  process  for  all  the  tribal 
statistical  areas  for  the  decennial 
census.  This  program  facilitates  the 
definition  and  delineation  of  tribal 
statistical  areas,  and  enhances  the 
ability  of  tribes  to  acquire  meaningful 
data  about  their  tribal  members. 

II.  Federal  and  State  Recognition  of 
American  Indian  Tribes 

For  an  American  Indian  tribe  to 
delineate  an  AIA  for  the  2010  Census, 
it  first  must  be  either  federally 
recognized  or  state-recognized.  Federal 
recognition  of  an  American  Indian  tribe 
for  the  piurpose  of  these  proposed 
criteria  emd  guidelines  specifically 
means  that  the  tribe  is  recognized  by 
and  eligible  to  receive  services  firom  the 
BIA. 

BIA  recognition  is  determined  by 
inclusion  of  a  tribe  on  the  BIA’s  list  of 
recognized  tribes^  or  by  addenda  to  the 
list  as  published  by  the  BIA.  The  list  of 
eligible  American  Indian  tribes  will 
change  if  new  tribes  are  recognized  by 
the  BIA  on  or  before  January  1,  2010. 

Whereas,  there  is  a  single  source  for 
determining  which  American  Indian 
tribes  are  federally  recognized,  state 
recognition  of  a  tribe  is  not  always  clear. 
Prior  to  the  decennial  census  and  before 
implementing  either  the  State 
Reservation  Program  or  TSAP,  the 
Census  Bureau  sends  a  letter  to  the 
governor  of  each  state  requesting  a  list 
of  any  state-recognized  tribes  that  are 
not  also  federally  recognized,  and 
requesting  appointment  of  a  liaison  to 
work  with  the  state-recognized  tribes 
and  the  Census  Bureau  on  these 
geographic  programs.  State  recognition 
of  a  tribe  is  determined  by  each 
respective  state  government,  and 
conveyed  to  the  Census  Bureau  by  the 
governor’s  appointed  liaison.  The 
Census  Bureau  will  work  with  the  state 
liaison  to  ascertain  a  tribe’s  status  if 
contacted  directly  by  a  tribe  claiming 
state  recognition,  but  not  included  on 


'  Published  regularly  in  the  Federal  Register 
pursuant  to  the  Federally  Recognized  Indian  Tribe 
Act  of  1994  (Pub.  L.  103-454;  25  U.S.C.  479a-l). 
Last  published  in  the  Federal  Register  on  Thursday, 
March  22,  2007  (72  FR  13648-13652). 


the  state’s  list  of  recognized  tribes.  The 
Census  Bureau  will  provide  a  list  of 
state-recognized  tribes  within  each  state 
based  on  information  obtained  firom 
each  state’s  liaison.  The  list  of  eligible 
state-recognized  tribes  for  each 
individual  state  will  change  if  new 
tribes  are  recognized  and  reported  to  the 
Census  Bureau  by  that  state’s  liaison  on 
or  before  January  1,  2010. 

III.  American  Indian  Areas  for  the  2010 
Census — Geographic  Programs  and 
Legal  Geographic  Entities 

The  Census  Bureau  collects,  tabulates, 
and  presents  statistical  data  for  four 
types  of  AIAs  with  current  legally 
established  boundaries:  AIRs  for 
federally  recognized  American  Indian 
tribes  (federal  AIRs);  ORTLs  for 
federally  recognized  American  Indian 
tribes;  tribal  subdivisions  on  federal 
AIRs  and  ORTLs;  and  AIRs  for  state- 
recognized  American  Indian  tribes  (state 
AIRs).  The  annual  Boundary  and 
Annexation  Survey  (BAS)  is  the  Census 
Bureau’s  mechanism  for  collecting 
updates  to  the  boundaries  of  federal 
AIRs  and  ORTLs,  and  the  inventory  and 
boundaries  of  tribal  subdivisions.  More 
details  on  the  BAS  can  be  found  in 
section  III.A  below.  The  State 
Reservation  Program  is  the  mechanism 
through  which  the  Census  Bureau 
collects  updates  to  the  inventory  and 
boundaries  of  state  AIRs.  State  AIRs 
may  not  include  territory  within  federal 
AIRs  or  ORTLs. 

The  Census  Bureau  will  tabulate  2010 
Census  data  for  all  AIRs,  ORTLs,  and 
tribal  subdivisions  that  exist  as  of 
January  1,  2010,  with  boundaries  as  of 
that  date.  After  the  2010  Census,  the 
Census  Bureau  will  continue  to  update 
the  inventory  and  boundaries  of  federal 
AIRs,  ORTLs,  and  their  tribal 
subdivisions  on  an  annual  basis  through 
the  BAS  to  support  collection, 
tabulation,  and  presentation  of  data 
from  the  ACS  and  potentially  other 
Census  Bureau  censuses  and  surveys. 
State  AIRs  currently  are  updated  only 
once  prior  to  each  decennial  census. 

A.  Boundary  and  Annexation  Survey 
(BAS) 

The  BAS  is  an  annual  Census  Bureau 
survey  of  legal  geographic  entities  that 
includes  federal  AIRs,  ORTLs,  and  any 
associated  tribal  subdivisions.  Its 
purpose  is  to  determine,  solely  for  data 
collection  and  tabulation  by  the  Census 
Bureau,  the  complete  and  current 
inventory  and  the  correct  names,  legal 
descriptions,  official  status,  and  official, 
legal  boundaries  of  the  legal  geographic 
^  entities  with  governmental  authority 
over  certain  areas  within  the  United 
States,  as  of  January  1  of  the  survey 
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year.  The  BAS  also  collects  specific 
information  to  document  the  legal 
actions  that  established  a  boundary  or 
imposed  a  boundary  change.  In  support 
of  the  government-to-government 
relationship  with  federally  recognized 
American  Indian  tribes,  the  Census 
Bureau  works  directly  with  tribal 
officials.  All  issues  that  relate  to  treaty 
interpretation  or  legal  actions  that  are 
disputed  by  an  adjacent  or  enclosed 
governmental  unit  as  part  of  the  BAS, 
are  referred  to  the  DOI  Office  of  the 
Solicitor  and/or  the  BIA  for  an  official 
opinion.  Through  the  BAS,  the  Census 
Bureau  also  accepts  updates  to  features 
such  as  roads  or  rivers,  and  address 
range  break  information  at  the 
boundaries. 

For  more  information  about  the  BAS, 
•see  the  Census  Bureau’s  Web  site  at 
http://www.census.gov/geo/iMvw/bas/ 
bashome.html.  The  BAS  User’s  Guide 
for  federally  recognized  tribes  is 
available  at  http://www.census.gov/geo/ 
www/bas/bas07/bas07Jtrib_ug.pdf. 

Federal  AIRs,  ORTLs,  and  tribal 
subdivisions  within  them  may  be 
delineated  without  regard  to  state 
boundaries. 

Federal  American  Indian  Reservations 

AIRs  represent  geographic  areas 
governed  and  administered  by  an 
American  Indian  tribe  or  tribes  and  held 
as  sovereign  tribal  territory  over  which 
the  tribe  or  tribes  have  governmental 
authority.  Federal  AIRs  and  their  legal 
boundaries  are  established  through  final 
tribal  treaty,  agreement.  Executive 
Order,  federal  statute  (including  25 
U.S.C.  467),  Secretarial  Order,  or 
through  judicial  determination.  AIR 
status  of  land  does  not  necessarily 
correspond  to  ownership  or  occupancy 
by  American  Indians;  land  does  not 
have  to  be  held  in  trust  before  it  may  be 
declared  as  an  AIR,  or  land  may  lose 
trust  status  but  still  retain  AIR  status. 
The  Census  Bureau  solicits  changes  to 
the  boundaries  of  federal  AIRs  directly 
from  the  tribes  through  the  annual  BAS. 
Acceptance  of  boundary  changes 
requires  clear  legal  documentation 
supporting  any,  and  all,  changes,  as  well 
as  the  absence  of  any  unresolved 
litigation  involving  these  boimdaries. 
Any  changes  to  federal  AIR  boundaries 
that  are  not  clearly  documented  require 
interpretation  of  documentation,  or  are 
based  on  legal  documentation  from 
before  1990,  are  referred  to  the  BIA  for 
an  official  opinion.  Any  changes  to  the 
inventory  of  federal  AIRs  also  require 
clear,  supporting  legal  documentation. 
Corrections  to  the  name  of  each  federal 
AIR  are  also  solicited  fi-om  each  tribal 
government  through  the  BAS. 


Off-Reservation  Trust  Lands 

Unlike  AIR  status,  the  trust  status  of 
land  directly  corresponds  to  American 
Indian  ownership,  and  to  date  only 
applies  to  federally  recognized  tribes. 
American  Indian  trust  lands  are  parcels 
of  land  for  which  the  United  States 
holds  the  title  in  trust  for  the  benefit  of 
a  tribe  or  specific  group  of  tribes  (tribal 
trust  land)  or  for  an  individual  tribal 
member  or  family  (individual  trust 
land).  A  tribe  extends  its  primary 
governmental  authority  over  a  parcel  of 
land  when  it  is  placed  in  trust  for  that 
tribe  or  an  individual  member  of  that 
tribe.  Land  is  taken  into  trust  pursuant 
to  a  specific  federal  law,  usually  25 
U.S.C.  465,  and/or  25  Code  of  Federal 
Regulations,  Part  151.  Individual  trust 
land,  also  known  outside  the  Census 
Bureau  as  allotments,  must  clearly  be 
associated  with  one  specific  AIR  and/or 
currently  federally  recognized  tribe  for 
the  Census  Bureau  to  specifically 
identify  it  and  tabulate  data  for  it. 

Trust  lands  always  are  associated 
with  a  specific  federally  recognized 
tribe  emd  usually  with  a  particular  AIR, 
and  may  be  located  on  or  off  em  AIR. 

The  Census  Bureau  tabulates  data 
separately  for  AIRs  and  for  ORTLs 
because  the  tribe  has  governmental 
authority  over  these  lands.  Tribal 
governmental  authority  generally  is  not 
attached  to  lands  located  off  an  AIR 
until  the  lands  are  placed  in  trust.  All 
on-reservation  trust  land  is  included 
within  the  larger  geographic  entity  of 
tlie  AIR,  and  the  Census  Bureau  does 
not  specifically  tabulate  data  for  on- 
reservation  trust  land.  For  the  Census 
Bureau  to  map  or  specifically  tabulate 
data  for  ORTLs,  the  Census  Bureau 
requires  either  a  copy  of  the  deed 
clearly  placing  the  land  in  trust  with  the 
federal  government  for  a  tribe  or 
individual  American  Indian,  or  recent 
documentation  from  BIA  or  DOI 
indicating  that  the  land  is  held  in  trust. 
The  Census  Bureau  does  not  identify  or 
tabulate  data  specifically  for  any  other 
types  of  American  Indian  owned  lands 
located  on  or  off  of  an  AIR,  including 
restricted  fee  land  or  fee  simple  land. 
The  specific  compilation  of  land 
ownership  information  is  not  within  the 
mission  of  the  Census  Bureau.  The 
Census  Bureau  collects  the  boundaries 
of  ORTLs  only  where  the  surface  estate 
is  held  in  trust,  and  does  not  collect  the 
boundaries  of  parcels  of  land  for  which 
only  the  subsurface  estate  has  been 
placed  in  trust.  The  Census  Bureau  does 
not  collect  the  boundaries  for  or 
specifically  tabulate  data  for  trust  land 
for  tribes  without  an  AIR  in  either 
Alaska  or  Oklahoma,  or  for  the  tribes 


without  an  AIR  that  are  based  in  those 
states. 

The  ORTL  name  used  for  Census 
Bureau  products  will  correspond  with 
the  name  of  the  AIR  with  which  it  is 
associated  or,  if  there  is  no  associated 
AIR,  with  the  name  of  the  tribe  for 
which  the  land  is  held  in  trust. 
Individual  ORTLs  will  also  use  the 
name  of  either  the  associated  AIR  or  the 
individual  member’s  federally 
recognized  tribe.  The  Census  Bureau 
will  not  depict  the  name  of  any 
individual  or  family  owning  or 
associated  with  any  ORTL. 

Tribal  Subdivisions 

Tribal  subdivisions  are  units  of  self- 
government  and/or  administration 
within  an  AIR  and/or  ORTL  for  a 
federally  recognized  tribe  or  an  OTSA, 
that  serve  social,  cultural,  and/or  legal 
purposes  for  the  tribal  government. 
Tribal  subdivisions  delineated  within 
an  AIR  or  ORTL  are  considered  “legal 
geographic  entities’’  by  the  Census 
Bureau  and,  thus,  are  specifically 
termed  “legal  tribal  subdivisions’’  and 
are  delineated  or  updated  through  the 
annual  BAS.  Legal  tribal  subdivisions 
are  further  distinguished  as  being  either 
an  active  government,  defined  as  a 
functioning  government  with  elected 
officials  that  provides  governmental 
services  for  only  that  area,  or  inactive, 
defined  as  having  no  functioning 
government  of  its  own  and  is  used  only 
for  administrative  purposes  and/or  the 
election  of  representatives  to  a  tribal¬ 
wide  government.  Tribal  subdivisions 
delineated  within  OTSAs  are 
considered  “statistical  geographic 
entities”  by  the  Census  Bureau  and  are 
specifically  termed  “statistical  tribal 
subdivisions”  because  the  larger  OTSA 
is  also  considered  a  statistical 
geographic  entity.  They  are  delineated 
or  updated  with  the  OTSAs  through  the 
TSAP.  Tribal  subdivisions  are  intended 
to  completely  cover  all  of  an  AIR  and/ 
or  ORTL,  or  OTSA,  or  at  least  the  major 
contiguous  portion  of  an  AIR,  ORTL,  or 
OTSA.  Separate,  discrete  communities 
whose  boundaries  encompass  a 
concentration  of  population  and 
housing  may  be  defined  as  CDPs. 

The  Census  Bmeau  tabulates  data  for 
only  One  level  of  tribal  subdivision 
within  an  AIR,  ORTL,  or  OTSA.  Tribes 
that  have  multiple  hierarchical  levels  of 
administrative  units  should  submit  the 
lowest  level — those  with  the  smallest 
geographic  area — so  that  their  data  can 
be  aggregated  for  the  larger  geographic 
areas.  If  an  AIR,  ORTL,  or  OTSA 
consists  of  multiple,  noncontiguous 
parts,  the  tribal  subdivisions  within 
them  will  be  noncontiguous.  The 
Census  Bureau  will  identify  each  tribal 
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subdivision  in  its  data  products  with  the 
name  and  administrative  unit  type 
(chapter,  district,  etc.)  submitted  by  the 
tribal  government  providing  the 
boundary  for  the  geographic  area.  The 
name  of  each  tribal  subdivision  must 
reflect  its  name,  as  cited  in  recent  tribal 
legal  documentation  and/or  used  by  the 
tribal  government  for  administrative 
purposes. 

B.  State  Reservation  Program 

The  State  Reservation  Program  occurs 
once  before  each  decennial  census,  and 
is  a  survey  of  state  AlRs  for  those  states 
with  state-recognized  tribes  that  are  not 
also  federally  recognized.  Its  purpose  is 
to  determine,  solely  for  data  collection 
and  tabulation  by  the  Census  Bureau, 
the  complete  and  current  inventory  and 
the  correct  attributes  (names,  legal 
descriptions,  official  status)  and  official, 
legal  boundaries  of  the  state  AIRs  in 
each  state.  Through  the  State 
Reservation  Program,  the  Census  Bureau 
also  accepts  additions  and  updates  to 
features  such  as  roads  or  rivers  on  or 
near  the  state  AIR,  as  well  as  address 
range  break  information  at  the 
boundaries. 

The  Census  Bureau  requests  that  the 
governor  for  each  affected  state  appoint 
a  liaison  to  work  with  officials  of  state- 
recognized  tribes  to  review  the 
boundaries  and  other  attributes  of  any 
currently  existing  state  AIRs  and,  if 
applicable,  provide  the  boundaries  and 
other  attributes  for  any  new  state  AIRs. 
As  part  of  the  State  Reservation 
Program,  the  Census  Bureau  will 
provide  spatial  data  for  state  AIRs  for 
use  when  reviewing  the  accuracy  of  any 
AIR  boundary  delineated  for  a  previous 
decennial  census  or  for  delineating  any 
new  state  AIRs.  Acceptance  of  boundary 
changes  to  state  AIRs  requires  clear  legal 
documentation  supporting  any,  and  all, 
changes  involving  these  boundaries. 

The  Census  Bureau  will  identify  each 
state  AIR  with  the  name  submitted  by 
the  state  liaison  providing  the  boundary 
for  the  area.  For  this  reason,  the  state 
AIR  name  should  reflect  the  specific 
tribal  name  cited  in  the  legal  records 
establishing  the  state  AIR.  The  liaison 
also  works  on  the  TSAP  with  any  state- 
recognized  tribes  that  do  not  have  state 
AIRs  to  determine  if  and  how  they 
should  delineate  a  SDTSA  for  the  2010 
Census  (see  Section  IV.A.2). 

State  American  Indian  Reservations 

State  AIRs  and  their  legal  boundaries 
are  established  pursuant  to  state  law. 
States  with  state-recognized  tribes  that 
are  not  also  federally  recognized  each 
•  have  their  own  unique  laws  that 
recognize  specific  tribes  or  establish  a 
formal  process  by  which  tribes  apply  for 


state  recognition.  A  subset  of  states  also 
have  a  process  whereby  state-recognized 
tribes  may  obtain  a  state  AIR;  have 
established  a  state  AIR  specifically 
through  state  legislation;  or  have 
continued  to  recognize  under  state  law 
an  AIR  established  through  laws,  often 
treaties,  of  one  of  the  original  thirteen 
colonial  assemblies  and/or  Great  Britain 
during  the  Colonial  Era. 

The  Census  Bureau  solicits  changes  to 
the  boundaries  of  state  AIRs  from  the 
state  government  through  the  State 
Reservation  Program.  By  definition, 
state  AIR  boundaries  cannpt  cross  state 
lines  unless  the  AIR  and  tribe  is 
separately  recognized  in  each  state. 

State  AIRs  may  not  include  territory 
within  federally  recognized  AIRs  or 
ORTLs. 

IV.  American  Indian  Areas  for  the  2010 
Census — Geographic  Programs  and 
Statistical  Geographic  Entities 

The  Census  Bureau  has  developed  a 
variety  of  American  Indian  statistical 
geographic  entities  for  those  federally 
and  state-recognized  tribes  that  do  not 
have  an  AIR  or  ORTL.  Their  shared 
purpose  is  to  provide  a  meaningful  and 
relevant  geographic  framework  for 
tabulating  data  from  the  2010  Census, 
the  ACS,  and  potentially  other  Census 
Bureau  censuses  and  surveys  that  is 
comparable  to  the  AIRs  and  ORTLs  for 
tribes  of  similar  size  within  the  same 
region  and/or  state.  Representation  of 
statistical  AIA  boundaries  in  Census 
Bureau  products  is  solely  for  the 
purpose  of  data  tabulation  and 
presentation,  and  does  not  convey  or 
confer  any  rights  to  land  ownership; 
governmental  authority,  dr 
jurisdictional  status.  The  TSAP  is  the 
mechanism  for  the  2010  Census  through 
which  the  Census  Bureau  works  with 
tribal  governments  to  delineate  the 
boundaries  and  other  attribute 
information  of  the  various  American 
Indian  statistical  geographic  entities. 
The  TSAP  is  only  offered  once  prior  to 
each  decennial  census. 

Tribal  tracts,  tribal  block  groups,  and 
CDPs  also  are  statistical  geographic 
entities  defined  as  part  of  the  TSAP. 
Criteria  for  these  statistical  geographic 
entities  are  provided  in  sections  IV.B 
and  IV.C  below.  Throughout  the 
following  section,  the  term  “statistical 
AIA”  refers  to  OTSAs,  tribal 
subdivisions  within  OTSAs,  TDSAs, 
and  SDTSAs. 

A.  Proposed  Criteria  and  Guidelines  for 
Statistical  AIAs  (OTSAs,  TDSAs,  and 
SDTSAs)  for  the  2010  Census 

The  Census  Bureau  has  received 
conunents  ft-om  data  users  and  tribal 
officials  over  the  past  20  or  more  years 


regarding  the  purpose  of  statistical  AIAs 
(OTSAs,  TDSAs,  and  SDTSAs)  and  how 
they  should  be  defined  to  facilitate 
tabulation  and  presentation  of 
meaningful  data.  In  response,  the 
Census  Bureau  proposes  the  following 
criteria  and  guidelines  to  help  ensure 
that  the  statistical  AIAs  delineated  for 
the  2010  Census  and  beyond  support 
their  intended  purpose,  provide  useful 
and  meaningful  data  for  the  respective 
tribe,  and  enhemce  the  ability  for  data 
users  to  make  meaningful  comparisons 
between  data  for  the  various  types  of 
AIAs.  Criteria  are  rules  that  must  be 
followed  by  all  officials  delineating 
statistical  AIAs  for  the  2010  Census, 
while  guidelines  are  suggestions  for 
improving  the  relevance  and  utility  of 
statistical  AIAs. 

The  following  proposed  criteria  apply 
to  all  statistical  AIAs  (OTSAs,  TDSAs, 
and  SDTSAs)  delineated  for  the  2010 
Census.  Criteria  and  guidelines  specific 
to  the  individual  type  of  statistical  AIA 
are  provided  in  their  respective  sections 
below. 

1.  A  statistical  AIA  must  contain  some 
American  Indian  population  and 
housing. 

2.  A  statistical  AIA  may  not  overlap 
with  any  other  AIA,  at  the  same  level  of 
the  geographic  hierarchy  (for  example, 
an  OTSA  may  not  overlap  an  AIR;  a 
TDSA  may  not  overlap  an  AIR;  an 
SDTSA  may  not  overlap  a  TDSA). 

3.  A  statistical  AIA  may  not 
completely  surround  another  legal  or 
statistical  AIA  at  the  same  level  of  the 
geographic  hierarchy. 

4.  A  statistical  AIA  may  not  include 
more  water  area  than  land  area. 

5.  Officials  delineating  statistical 
AIAs  may  only  add  nonvisible  lines  as 

a  boundary  if  other  acceptable  boundary 
featmes  are  not  available  emd  they  aid 
in  a  statistical  AIA  meeting  other 
specific,  delineation  criteria  and/or 
guidelines. 

6.  The  Census  Bureau  will  evaluate 
the  submitted  name  to  ensure  that  each 
statistical  AIA’s  name  is  clearly 
distinguishable  from  the  name  of  any 
other  legal  or  statistical  AIA. 

1.  Oklahoma  Tribal  Statistical  Areas 
(OTSAs) 

OTSAs  are  statistical  AIAs  identified 
and  delineated  by  the  Census  Bureau 
with  federally  recognized  tribes  based  in 
Oklahoma  that  had  a  former  AIR  in 
Oklahoma.  OTSAs  are  intended  to 
represent  the  former  AIRs  that  existed  in 
the  Indian  and  Oklahoma  territories 
prior  to  Oklahoma  statehood  in  1907,  to 
provide  comparable  geographic  entities 
for  analyzing  data  over  time,  and  to 
provide  a  way  to  obtain  data  comparable 
to  that  provided  to  federally  recognized 
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tribes  that  ciuTently  have  an  AIR. 
Because  all  former  AIRs  in  Oklahoma 
were  delineated  for  Census  2000,  no 
new  OTSAs  may  be  delineated  for  the 
2010  Census.  Both  federally  recognized 
tribes  with  an  OTSA  and  those  without 
may  have  ORTLs.  A  tribe  may  choose  to 
have  the  Census  Bureau  tabulate  data 
for  its  ORTL  for  the  2010  Census,  if  the 
tribe  can  supply  an  acceptable 
Geographic  Information  System  file  or 
map(s)  and  the  required  supporting 
legal  documentation.  If  a  tribe  chooses 
to  submit  their  ORTL  to  the  Census 
Bureau,  the  tribe’s  ORTL  will  be  part  of 
the  annual  BAS  (see  the  sections  on  the 
“Boundary  and  Annexation  Survey” 
and  “Off-Reservation  Trust  Land” 
above). 

For  previous  censuses,  the  Census 
Bureau  allowed  the  boundaries  of 
OTSAs  to  deviate  somewhat  from  the 
corresponding  former  AIR  boundaries 
when  requested  by  a  tribe  and 
supported  by  available  demographic 
data.  Such  deviations  affect  the 
delineation  and  identification  of  other 
tribes’  OTSAs,  resulting  in  area  being 
associated  with  multiple  OTSAs.  These 
areas  with  multiple  relationships  were 
defined  as  separate  geographic  entities 
and  identified  as  “joint  use  area 
OTSAs”  for  Census  2000.  In  response  to 
comments  received  from  data  users, 
especially  with  regard  to  federal  laws 
and  programs  requiring  the  use  of  the 
former  AIR  boundaries  rather  than 
OTSA  boundaries,  the  Census  Bureau 
seeks  to  avoid  identification  of  joint  use 
area  OTSAs  for  the  2010  Census.  The 
Census  Bureau  requests  comments, 
especially  from  the  potentially  affected 
tribes,  whether  data  tabulated  for  the 
joint  use  area  OTSAs  were  useful  and 
whether  the  Census  Bureau  should 
continue  the  delineation  of  joint  use 
area  OTSAs  or  require  that  OTSA 
boundaries  follow  those  of  the  legal 
former  AIRs.  Four  joint  use  area  OTSAs 
were  created  for  Census  2000:  Kiowa- 
Comanche-Apache-Ft.  Sill  Apache- 
Caddo-Wichita-Delaware;  Creek- 
Seminole;  Kaw-Ponca;  and  Miami- 
Peoria. 

Proposed  OTSA  Criteria 

1.  OTSAs  must  be  located  completely 
within  the  current  boundaries  of  the 
state  of  Oklahoma. 

2.  OTSAs  must  follow  the  last  legal 
boundaries  established  for  their  former 
AIR. 

3.  The  name  for  each  OTSA  is 
determined  by  the  tribe  or  tribes  (in 
conjunction  with  the  Census  Bureau) 
that  are  responsible  for  delineating  each 
OTSA.  The  Census  Bureau  will  revise 
any  name  submitted  for  a  geographic 
entity  if  it  is  determined  that  the  criteria 


listed  below  were  not  applied  properly. 
The  name  of  an  OTSA  must  reflect  one 
or  more  of  the  following  conditions; 

a.  The  tribe  or  tribes  associated  with 
the  former  AIR  represented  by  the 
OTSA; 

b.  Tribes  that  have  historically  resided 
within  the  area  of  the  OTSA; 

c.  Tribes  that  have  significant 
population  currently  residing  within  the 
OTSA;  and/or 

d.  The  name(s)  of  the  tribe(s) 
commonly  associated  with  the  area 
encompassed  by  the  OTSA. 

Proposed  OTSA  Guidelines 

1.  To  the  extent  possible,  OTSA 
boundaries  identified  for  the  2010 
Census  should  be  the  same  as  those 
delineated  for  Census  2000. 

2.  Tribes  may  delineate  tribal 
subdivisions  within  their  own  OTSAs. 

3.  Tribes  may  delineate  CDPs 
representing  unincorporated 
communities  located  within  their  own 
OTSAs  (see  section  IV.C  below). 

2.  Tribal  Designated  Statistical  Areas 
(TDSAs)  and  State-Designated  Tribal 
Statistical  Areas  (SDTSAs) 

TDSAs  cure  statistical  AIAs  identified 
and  delineated  by  the  Census  Bureau 
with  federally  rejcognized  tribes  that  do 
not  have  an  AIR  or  ORTL,  and  are  based 
outside  of  Alaska,  Hawaii,  and 
Oklahoma.  SDTSAs  are  conceptually 
similar  to  TDSAs  but  defined  for  state- 
recognized  tribes  that  are  not  also 
federally  recognized.  A  TDSA  may  cross 
state  lines.  An  SDTSA,  however,  is 
limited  to  the  state  in  which  the 
respective  tribe  is  officially  recognized. 
For  example,  if  the  area  with  which  a 
tribe  is  associated  is  located  in  two 
states,  the  tribe  must  be  officially 
recognized  by  each  state  in  order  for  the 
tribe’s  SDTSA  to  be  delineated  in  each 
of  those  states. 

The  primary  purpose  for  delineating 
either  a  TDSA  or  an  SDTSA  is  to  obtain 
meaningful  statistical  data  for  a 
recognized  tribe  within  a  geographic 
area  encompassing  a  substantial 
concentration  of  tribal  members.  Both 
TDSAs  and  SDTSAs  are  intended  to 
provide  comparable  geographic  entities 
for  analyzing  data  over  time  and  to 
provide  a  way  to  obtain  data  comparable 
to  that  provided  for  tribes  of  a  similar 
size  that  have  AIRs  or  ORTLs  in  the 
same  region  and/or  state.  The  definition 
of  a  TDSA  or  SDTSA  may  not 
necessarily  include  all  tribal  members; 
nor  is  it  intended  to  depict  land 
ownership,  represent  an  area  over 
which  a  tribe  has  any  form  of 
governmental  authority  or  jurisdiction, 
or  represent  all  of  the  traditional  or 
historical  areas  associated  with  the 


tribe,  including  areas  used  for 
subsistence  activities.  Representation  of 
TDSAs  and  SDTSAs  boundaries  in 
Census  Bureau  products  is  solely  for  the 
purpose  of  data  tabulation  and 
presentation,  and  does  not  convey  or 
confer  any  rights  to  land  ownership, 
governmental  authority,  or 
jurisdictional  status. 

TDSAs  and  SDTSAs  will  be  used  to 
tabulate  and  present  data  from  the  2010 
Census  as  well  as  to  tabulate  and 
present  period  estimates  from  the  ACS. 
Thus,  if  a  TDSA  or  SDTSA  has  a  small 
amount  of  American  Indian  population 
(especially  within  a  large  land  area)  the 
quality,  reliability,  and  availability  of 
data,  particularly  ACS  period  estimates, 
may  be  adversely  affected  for  that  area. 

Defining  officials  should  take  into 
consideration  that  tribal  affiliation  data, 
as  collected  by  the  Census  Bureau,  are 
generally  not  released  for  geographic 
entities  with  small  populations, 
including  TDSAs  and  SDTSAs,  due  to 
data  disclosure  concerns.  TDSAs  and 
SDTSAs  enable  meaningful 
demographic  and  housing  data  to  be 
tabulated  for  that  specific  population 
and  geographic  area.  If  a  TOSA  or 
SDTSA  is  defined  in  accordance  with 
the  program  guidelines  and  criteria,  data 
tabulated  for  the  TDSA  or  SDTSA  may 
provide  an  alternative  to  tribal 
affiliation  data  for  a  specific,  small 
geographic  area.  Tribal  affiliation  data 
are  available  for  larger  geographic 
entities,  such  as  a  whole  state  or  the 
entire  United  States. 

Since  TDSAs  and  SDTSAs  also  will 
be  used  to  tabulate  and  present  period 
estimates  from  the  ACS,  defining 
officials  should  consider  that,  as  a 
general  rule,  period  estimates  of 
demographic  characteristics  for 
geographic  entities  with  small 
populations  will  be  subject  to  higher 
variances  than  comparable  estimates  for 
geographic  entities  with  larger 
populations.  In  addition,  the  Census 
Bureau’s  disclosure  rules  may  have  the 
effect  of  restricting  the  availability  and 
amount  of  data  for  geographic  entities 
with  small  populations.  The  more 
closely  a  TDSA’s  or  SDTSA’s  boundary 
relates  to  the  distribution  of  tribal 
members  and  American  Indians 
receiving  governmental  services  from 
the  tribe,  and  does  not  include  large 
numbers  of  people  and  households  not 
affiliated  with  the  tribe,  the  more  likely 
that  data  presented  for  the  TDSA  or 
SDTSA  will  accurately  reflect  the 
characteristics  of  the  intended  tribal 
population. 

Although  eligible,  in  a  few  cases  a 
tribe  may  elect  not  to  delineate  a  TDSA  • 
or  SDTSA  if  it  will  not  provide 
meaningful,  relevant,  or  reliable 
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statistical  data  because  the  member 
population  now  resides  in  numerous 
other  locations  or  has  been  completely 
subsumed  by  non-member  and/or  non- 
American  Indian  populations.  In  such 
instances,  defining  a  TDSA  or  SDTSA 
will  not  improve  the  presentation  of 
statistical  data  relating  to  tribal 
members.  These  tribes  may  still  be  able 
to  receive  meaningful,  relevant,  and 
reliable  statistical  data  for  their  tribal 
membership  at  higher  levels  of  census 
geography  through  the  characteristic  of 
tribal  affiliation. 

In  response  to  comments  from  data 
users  since  the  1990  Census,  regarding 
the  purpose  of  statistical  AIAs,  and  best 
practices  to  follow  when  defining  a 
statistical  geographic  entity  to  obtain 
meaningful  data,  the  Census  Bureau 
proposes  the  following  criteria  and 
guidelines  to  help  ensure  that  the 
TDSAs  and  SDTSAs  that  are  delineated 
for  the  2010  Census  meet  their 
definition,  support  the  intended 
purpose  of  the  program,  provide  useful 
and  meaningful  data  for  the  trihe  they 
represent,  and  enhance  the  ability  for 
data  users  to  make  more  meaningful 
comparisons  between  data  for  both  legal 
and  statistical  AIAs. 

Proposed  TDSA  and  SDTSA  Criteria 

1.  TDSAs  and  SDTSAs  may  not 
include  military  areas. 

2.  TDSAs  may  not  be  delineated  in 
Hawaii  or  Oklahoma. 

3.  TDSAs  will  no  longer  be  recognized 
or  delineated  in  Alaska  because  all 
federally  recognized  tribes  in  Alaska, 
without  an  AIR,  may  now  define  Alaska 
Native  village  statistical  areas 
(ANVSAs). 

4.  An  SDTSA  for  a  specific  tribe  may 
be  delineated  in  a  state  only  if  the  tribe 
is  officially  recognized  by  the  state. 

5.  The  name  for  each  TTDSA  or  SDTSA 
is  determined  hy  the  tribe  or  tribes  (in 
conjunction  with  the  Census  Bureau, 
and  the  state  liaison  for  SDTSAs)  that 
are  responsible  for  its  delineation.  The 
name  of  a  TDSA  or  SDTSA  must  reflect 
one  or  more  of  the  following  conditions: 

a.  The  tribe  that  has  the  largest 
population  currently  residing  within  the 
TDSA  or  SDTSA;  and/or 

b.  The  name  of  the  tribe  most 
commonly  associated  with  the  area 
encompassed  by  the  TDSA  or  SDTSA. 

Proposed  TDSA  and  SDTSA  Guidelines 

1 .  TDSAs  and  SDTSAs  should  be 
comparable  in  area  to  the  AIRs  and/or 
ORTLs  of  other  tribes  with  similar" 
numbers  of  members  in  the  same  state 
and/or  region. 

2.  American  Indians  should  constitute 
a  large  proportion  of  the  population 
within  a  TDSA  or  SDTSA,  and  of  the 


American  Indian  population,  the 
majority  should  be  members  of  the 
delineating  tribe. 

3.  A  minimum  population  of  at  least 
1,200  individuals  or  480  housing  units 
is  suggested  to  help  enhance  reliability 
and  availability  of  sample-based  data. 

4.  TDSAs  and  SDTSAs  should  include 
an  area  where  there  is  structured  and 
organized  tribal  activity,  including  tribal 
headquarters,  tribal  service  centers, 
meeting  areas  and  buildings,  ceremonial 
grounds,  tribally  owned  commercial 
locations,  etc. 

5.  TDSAs  and  SDTSAs  should  not 
contain  large  areas  without  housing  or 
population.  A  housing  unit  density  of  at 
least  three  housing  units  per  square  mile 
is  suggested. 

6.  TDSAs  and  SDTSAs  should  be 
contiguous. 

7.  Water  area  should  be  included  only 
to  maintain  contiguity,  to  provide  a 
generalized  version  of  the  shoreline,  or 
if  the  water  area  is  completely 
surrounded  by  land  area  included  in  the 
TDSA  or  SDTSA. 

8.  TDSA  and  SDTSA  boundaries 
should  follow  visible,  physical  features, 
such  as  rivers,  streams,  shorelines, 
roads,  and  ridgelines. 

9.  TDSA  and  SDTSA  boundaries  may 
follow  the  nonvisible,  legally  defined 
boundaries  of  AIRs,  ORTLs,  states, 
counties,  or  incorporated  places. 

3.  OTSA,  TDSA,  and  SDTSA  Review 
Process 

As  with  all  of  the  Census  Bureau’s 
statistical  geographic  entities,  the 
Census  Bureau  reserves  the  right  to 
modify,  create,  or  reject  any  boundary  or 
attribute  as  needed  to  meet  the  final 
program  criteria  and  guidelines,  or  to 
maintain  geographic  relationships 
before  the  tabulation  geography  is 
finalized  for  the  2010  Census. 

The  Census  Bureau  will  review  each 
statistical  AIA  and  accept  it  only  if  it 
meets  the  final  program  criteria.  Any 
decision  to  reject  a  particular  statistical 
AIA  delineation  will  be  conveyed  to  the 
delineating  official,  and  the  Census  ’ 
Bureau  will  work  with  the  delineating 
official  to  reach  a  satisfactory  solution. 

Interested  parties  will  be  able  to 
review  and  comment  on  delineated 
statistical  AIA  boundaries  and  names.  If 
a  dispute  between  two  or  more  parties 
occurs  over  the  boundary  delineated  for 
a  specific  statistical  AIA,  the  Census 
Bureau  encourages  the  respective 
parties  to  reach  a  mutually  acceptable 
agreement  that  complies  with  the  final 
program  criteria  and  follows  the  final 
program  guidelines.  There  may  be 
instances  in  which  a  mutually 
acceptable  boundary  for  a  statistical  AIA 
cannot  be  delineated,  or  the  mutually 


acceptable  boundary  does  not  follow  the 
final  program  criteria.  In  such  instances, 
the  Census  Bureau  gives  priority  to  the 
boundary  submitted  by  the  tribal 
delineating  official,  in  recognition  of  the 
government-to-government  relationship 
with  the  tribe,  provided  that  the 
delineated  statistical  AIA  meets  the 
final  program  criteria.  If  a  mutually 
acceptable  statistical  AIA  that  meets  the 
final  program  criteria  is  not  delineated 
by  the  program’s  deadline,  the  Census 
Bureau  may,  if  time  and  resources 
allow,  independently  delineate  a 
statistical  AIA. 

B.  Proposed  Criteria  and  Guidelines  for 
Tribal  Census  Tracts  and  Tribal  Block 
Groups  for  the  2010  Census 

Census  tracts  are  the  oldest  and  one 
of  the  most  utilized  statistical 
geographic  entities  for  which  the  Census 
Bureau  tabulates  data.’ The  primary 
purpose  of  the  census  tract  program  is 
to  provide  a  set  of  nationally  consistent 
small,  statistical  geographic  units,  with 
stable  boundaries,  that  facilitate  analysis 
of  data  across  time.  “Standard”  census 
tracts  always  nest  hierarchically  within 
states  and  counties.  “Standard”  block 
groups  are  subdivisions  of  standard 
census  tracts.  Since  there  is  less  concern 
about  the  use  of  block  groups  for 
analyzing  data  across  time,  block  group 
boundaries  may  change  firom  one 
decennial  census  to  another.  Block 
groups  always  nest  hierarchically 
within  standard  census  tracts,  and  are 
the  smallest  geographic  area  for  which 
decennial  census  sample  data  were 
provided,  and  for  which  ACS  data  will 
be  provided.  Standard  block  groups 
provide  the  geographic  framework 
within  which  the  Census  Bmreau  defines 
and  numbers  census  blocks,  with  the 
block  group  code  derived  from  the  first 
digit  in  the  census  block  number.  For 
example,  block  group  1  would  contain 
blocks  in  the  1,000  range;  block  group 
2,  blocks  within  the  2,000  range;  and  so 
on. 

Tribal  census  tracts  and  tribal  block 
groups  are  conceptually  similar  and 
equivalent  to  standard  census  tracts  and 
block  groups.  They  were  first  defined 
for  Census  2000  to  provide  meaningful, 
relevant,  and  reliable  data  for  small 
geographic  areas  within  the  boundaries 
of  federally  recognized  AIRs  and/or 
ORTLs.  The  delineation  of  tribal  census 
tracts  and  tribal  block  groups  recognizes 
the  unique  statistical  data  needs  of 
federally  recognized  American  Indian 
tribes.  The  delineation  of  tribal  census 
tracts  and  tribal  block  groups  allows  for 
an  unambiguous  presentation  of  census 
tract-  and  block  group-level  data 
specific  to  an  AIR  and/or  ORTL,  without 
the  imposition  of  state  or  county 
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boundaries,  which  might  artificially 
separate  American  Indian  populations 
located  within  a  single  AIR  and/or 
ORTL.  To  this  end,  tribal  census  tracts 
and  tribal  block  groups  may  cross 
county  or  state  boundaries,  or  both. 

For  Census  2000  products  in  which 
data  were  presented  hy  state  and 
county,  the  standard  state/county 
census  tract  hierarchy  was  maintained, 
even  for  territory  contained  within  an 
AIR  and/or  ORTL.  In  such  instances,  the 
state/county  portions  of  a  tribal  census 
tract  were  identified  as  individual 


census  tracts.  These  standard  census 
tracts  may  not  have  met  the  minimum 
population  or  housing  unit  thresholds, 
therefpre,  potentially  limiting  sample 
data  reliability  or  availability  for  both 
the  tribal  census  tract  and  the  derived 
standard  tracts. 

For  the  2010  Census,  the  Census 
Bureau  proposes  identifying  tribal 
census  tracts  and  tribal  block  groups  as 
a  geographic  ft^unework  completely 
separate  ft’om  standard  census  tracts  and 
standard  block  groups  (Figure  1).  The 
proposed  change  for  tribal  census  tracts 


and  tribal  block  groups  for  the  2010 
Census  seeks  to  eliminate,  in  part,  the 
data  issues  associated  with  the  Census 
2000  approach,  so  that  for  the  2010 
Census  more  census  tracts  and  block 
groups,  both  tribal  and  standard,  will 
meet  the  population  and  housing  unit 
thresholds.  The  proposed  separation  of 
these  two  geographic  frameworks  will 
apply  to  data  tabulation  products,  as 
well  as  to  geographic  information 
products. 


The  primary  operational  benefit  of 
this  proposed  change  for  the  tribes  is 
that  they  do  not  have  to  work  with  any 
other  governments  or  data  users  in 
delineating  their  tribal  census  tracts  and 
tribal  block  groups.  Standard  census 
tracts  and  standard  block  groups  are 
delineated  by  a  primary  participant  in 
the  Participant  Statistical  Areas  Program 
(PSAP)  (usually  a  regional  planning 
organization  or  coimty  government 
agency),  with  input  ft-om  a  large  variety 
of  data  users  who  may  represent 
competing  interests.  Tribes  are 
encomaged  to  work  with  the  other 
PSAP  participants  for  any  areas  in 


which  they  are  interested,  on  and  off 
their  AIRs  and/or  ORTLs,  to  help  define 
standard  census  tracts  and  standard 
block  groups,  but  the  proposed  tribal 
census  tract  emd  tribal  block  group 
concept  allows  tribes  to  receive 
meaningful  data  for  specific  geographic 
areas  within  their  AIRs  and/or  ORTLs. 

For  federally  recognized  American 
Indian  tribes  with  AIRs  and/or  ORTLs 
that  have  more  than  2,400  residents,  the 
Census  Bureau  will  offer  the  tribal 
government  the  opportunity  to  delineate 
tribal  census  tracts  and  tribal  block 
groups  on  their  AIR  and/or  ORTL.  For 
federally  recognized  tribes  with  an  AIR 
and/or  ORTLs  that  have  fewer  than 


2,400  residents,  the  Census  Bureau  will 
define  one  tribal  census  tract 
coextensive  with  the  AIR  and/or  ORTL. 
Federally  recognized  tribes  with  AIRs 
and/or  ORTLs  that  have  at  least  1 ,200 
residents  may  define  multiple  tribal 
block  groups  on  their  AIR  and/or  ORTL. 
For  federally  recognized  tribes  with  an 
AIR  and/or  ORTLs  that  have  fewer  than 
1,200  residents,  the  Census  Bureau  will 
define  one  tribal  block  group 
coextensive  with  the  AIR  and/or  ORTL. 
Tables  1  and  2  provide  population  and 
housing  unit  thresholds  for  both 
standard  and  tribal  census  tracts  and 
block  groups. 
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Table  1. — Standard  and  Tribal  Census  Tract  Thresholds 


Tract  type 

Threshold  type 

Optimum 

! 

Minimum 

1 - 

Maximum 

Starxiard  and  tribal  census 
tracts. 

Population  threshold  . 

4,000 . 

— 

1,200 

8,000 

1 

Housing  Unit  threshold  . 

1,600 . . . 

480 

3,200 

Special  land  use  tracts . 

Area  measurement  threshold  for  an  urban  area  (square 
miles). 

none . 

1.0 

none. 

Area  measurement  threshold  outside  an  urban  area 
(square  miles). 

none . 

10 

none. 

Table  2.— Standard  and  Tribal  Block  Group  Thresholds 


Block  group  type 

Threshold  type 

Minimum 

Maximum 

Standard  and  tribal  block  groups . 

Population  threshold  . 

600 

3,000 

Housing  Unit  threshold  . 

240 

1,200 

Special  land  use  block  groups . 

Area  measurement  threshold  for  an  urban  area  (square  miles) . 

1.0 

none. 

Area  measurement  threshold  outside  an  urban  area  (square  miles)  . 

10 

none. 

All  tribal  census  tracts  and  tribal 
block  groups  must  follow  all  of  the 
published  criteria  and  guidelines  for 
standard  block  groups  and  standard 
census  tracts  (see  73  FR  13829;  March 
14,  2008,  and  73  FR  13836;  March  14, 
2008,  respectively),  except  that  they  do 
not  have  to  nest  within  states  or 
counties.  They  must  nest  within  an 
individual  AIR  and/or  ORTL  and  must 
be  identified  uniquely  so  as  to  clearly 
distinguish  them  firom  standard  census 
tracts  and  block  groups  (see  below). 
Because  census  blocks  will  be 
numbered  within  standard  block 
groups,  and  tribal  block  groups  will  be 
identified  uniquely  from  standard  block 
groups,  there  will  not  be  a  relationship 
between  tribal  block  group  identifiers 
and  census  block  numbers.  Thus,  tribal 
block  group  A  might  contain  census 
blocks  numbered  in  different 
“thousand”  ranges  {e.g.,  blocks  1001, 
2001,  and  3001). 

Tribal  census  tracts  and  tribal  block 
groups  defined  for  the  2010  Census  will 
be  used  to  tabulate  data  from  the  ACS. 
As  a  general  rule,  estimates  from 
programs  providing  sample  data, 
including  the  ACS,  for  geographic  areas 
with  smaller  populations  will  be  subject 
to  higher  sampling  variances  than 
comparable  estimates  for  areas  with 
larger  populations.  In  addition,  the 
availability  and  amount  of  data 
published  for  geographic  areas  with 
small  populations  may  be  reduced 
compared  to  that  for  geographic  areas 
with  larger  populations.  Aiming  to 
create  tribal  census  tracts  that  meet  the 
optimal  population  of  4,000,  and  at  least 
maintaining  the  minimum  population 
threshold  of  1,200,  will  improve  the 
reliability  and  availability  of  data,  and 
PSAP  and  TSAP  participants  should 
consider  these  factors  when  defining 
both  tribal  and  standard  tracts.  A  similar 


relationship  between  size  of  population 
and  reliability  and  availability  of  data 
applies  to  tribal  block  groups  and 
standard  block  groups.  The  Census 
Bureau  uses  Census  2000  population 
and  housing  unit  counts  to  verify  that  a 
tribal  census  tract  or  tribal  block  group 
meets  the  thresholds,  and  if  the 
thresholds  are  not  met,  the  Census 
Bureau  asks  for  other  supporting 
information,  such  as  tribal  or  local 
estimates  for  the  same  area. 

All  tribal  census  tracts  and  tribal 
block  groups,  like  all  statistical 
geographic  entities,  are  reviewed  by  the 
Census  Bureau,  compared  against 
published  criteria  and  guidelines,  and 
accepted  on  a  case-hy-case  basis. 

Population  counts  should  be  used  in 
tribal  census  tract  and  tribal  block  group 
review.  Housing  unit  counts  should  be 
used  for  seasonal  and  other  imique 
communities  that  may  have  no  or  low 
populatipn  on  Census  Day  (April  1). 
Tribal  and/or  locally  produced 
population  and  housing  unit  estimates 
can  be  used  when  reviewing  and 
updating  tracts.  The  housing  unit 
thresholds  are  based  on  a  national 
average  of  2.5  persons  per  housing  unit. 
The  Census  Bureau  recognizes  that  there 
are  regional  variations  to  this  average, 
and  will  take  this  into  consideration 
when  reviewing  all  tribal  census  tract 
and  tribal  block  group  proposals,  if 
notified.  On  a  case-by-case  basis,  the 
Census  Bureau  may  waive  the 
maximum  population  and  housing 
thresholds,  if  requested,  and 
explanations  submitted. 

Identification  of  Tribal  Census  Tracts 
and  Tribal  Block  Groups  for  the  2010 
Census 

A  tribal  tract  code  will  always  begin 
with  a  “T”  followed  by  three  digits.  For 
example,  tribal  census  tract  one  on  an 


AIR  and/or  ORTL  will  have  a  code  of 
“Tool”  for  the  2010  Census.  Standard 
census  tracts  that  have  the  majority  of 
their  population,  housing  units,  emd/or 
area  made  up  of  an  AIR  and/or  ORTL, 
will  be  munbered  between  9401-9499 
for  the  2010  Census.  All  other  standard 
census  tracts  that  had  a  census  tract 
code  between  9400  and  9499,  for  Census 
2000,  will  be  renumbered  for  the  2010 
Census.  Tribal  tract  codes  must  be 
unique  within  each  AIR  and/or  ORTL. 

A  tribal  block  group  will  always  be 
designated  with  a  single  capital  letter 
from  A  through  K  (except  for  the  letter 
“I”)  for  the  2010  Census.  Tribal  block 
group  identifiers  must  be  unique  within 
each  tribal  tract.  Census  blocks  will  be 
numbered  uniquely  within  standard 
block  group,  and  no  relationship  will 
exist  between  the  tribal  block  group 
identifier  and  the  number  of  census 
blocks  contained  within.  A  tribal  block 
group  might  contain  census  blocks 
numbered  in  different  “thousand” 
ranges  (e.g.,  blocks  1001,  2001,  and 
3001). 

C.  Proposed  Criteria  and  Guidelines  for 
Census  Designated  Places  (CDPs) 
Defined  Within  Federally  Recognized 
AlRs,  ORTLs,  and  OTSAs  for  the  2010 
Census  • 

CDPs  are  statistical  geographic 
entities  representing  closely  settled, 
unincorporated  communities,  which  are 
locally  recognized  and  identified  by 
name.  They  are  the  statistical 
equivalents  of  incorporated  places,  with 
the  primary  differences  being  the  lack  of 
both  a  legally  defined  boundary  and  an 
active,  functioning  governmental 
structure,  chartered  by  the  state  and 
administered  by  elected  officials.  CDPs 
encompass  a  concentration  of 
population,  housing,  and  commercial 
structures  that  is  clearly  identifiable  by 
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a  single  name,  but  is  not  within  an 
incorporated  place.  A  CDP  should  have 
population  during  at  least  one  entire 
season  of  the  year,  and  have  a  higher 
housing  unit  and  population  density  ' 
than  surrounding  areas.  CDPs  cannot  be 
coextensive  with  an  entire  AIR,  ORTL, 
OTSA,  or  any  other  AIA.  CDPs  may 
extend  off  AIRs,  ORTLs,  or  OTSAs  for 
the  2010  Census. 

CDPs  are  delineated  through  both  the 
TSAP  and  the  PSAP  for  the  2010 
Census.  Federally  recognized  tribes  with 
AIRs,  ORTLs,  or  OTSAs  may  update  or 
delineate  new  CDPs  on  those  geographic 
entities  through  the  TSAP.  Tribes  that 
would  like  to  delineate  CDPs  for 
communities  completely  off  AIRs, 
ORTLs,  and/or  OTSAs  should  work 
through  the  PSAP  with  the  primary 
participants  for  the  areas  in  which  they 
are  interested.  Tribes  are  urged  to 
contact  the  Regional  Census  Center 
responsible  for  their  area  of  interest,  as 
well  as  the  TSAP  and  PSAP  e-mail  lists 
at  geo.tsap.Iist@census.gov  and 
geo.psap.Iist@census.gov,  respectively, 
to  ensure  full  participation  in  the  PSAP. 

V.  Definitions  of  Key  Terms 

Alaska  Native  area  (ANA) — A 
geographic  entity  within  the  State  of 
Alaska  that  is  defined  for  the  collection 
and  tabulation  of  decennial  census  data 
for  Alaska  Natives.  For  the  2010  Census, 
ANAs  include  Alaska  Native  Regional 
Corporations  (ANRCs)  and  Alaska 
Native  Village  statistical  areas 
(ANVSAs). 

Alaska  Native  Claims  Settlement  Act 
(ANCSA) — Legislation  (Pub.  L.  No.  92- 
203,  85  Stat.  688  (1971);  43  U.S.C.  1602 
et  seq.  (2000))  enacted  in  1971  that 
recognized  Native  villages  and  Native 
groups,  and  established  ANRCs  and 
their  regional  boundaries. 

Alaska  Native  Regional  Corporation 
(ANRC) — A  legal  geographic  entity 
established  under  the  ANCSA  as  a 
“Regional  Corporation”  to  conduct  both 
the  for-profit  and  non-profit  affairs  of 
Alaska  Natives  within  a  defined  region 
of  Alaska.  Twelve  ANRCs  cover  the 
entire  State  of  Alaska  except  for  the  area 
within  the  Annette  Island  Reserve  (an 
AIR  under  the  governmental  authority 
of  the  Metlakatla  Indian  Community). 
The  boundaries  used  by  the  Census 
Bureau  for  the  ANRCs  do  not  represent 
their  land  withdrawals,  selections,  or 
conveyances  under  the  ANCSA,  nor  any 
form  of  land  ownership;  rather,  they 
represent  their  regional  boundaries 
established  pursuant  to  the  ANCSA  (43 
U.S.C.  1606). 

Alaska  Native  village  (ANV) — A  local 
governmental  unit  in  Alaska  that 
constitutes  an  association,  band,  clan, 
community,  group,  tribe,  or  village 


recognized  by  and  eligible  to  receive 
services  from  the  BIA  and/or  in 
accordance  with  the  ANCSA  as  a  Native 
village  or  Native  group. 

Alaska  Native  village  statistical  area 
(ANVSA) — A  statistical  geographic 
entity  that  represents  the  residences, 
permanent  and/or  seasonal,  for  Alaska 
Natives  who  are  members  of  or 
receiving  governmental  services  from 
the  defining  ANV  that  are  located 
within  the  region  and  vicinity  of  the 
ANV’s  historic  and/or  traditional 
location.  ANVSAs  are  intended  to 
represent  the  relatively  densely  settled 
portion  of  each  ANV  and  should 
include  only  an  area  where  Alaska 
Natives,  especially  members  of  the 
defining  ANV,  represent  a  significant 
proportion  of  the  population  during  at 
least  one  season  of  the  year.  ANVSAs 
also  should  not  contain  large  areas  that 
are  primarily  unpopulated  or  do  not 
include  concentrations  of  Alaska 
Natives,  especially  members  of  the 
defining  ANV. 

Allotment — Land  in  the  United  States 
allotted  to  American  Indian  or  Alaska 
Native  (AIAN)  adults  primarily 
pursuant  to  the  Dawes  Act  in  the 
coterminous  48  states  or  the  Native 
Allotment  Act  of  1906  (34  Stat.  197, 
Chapter  2469)  in  Alaska.  A  Native 
allotment  can  be  up  to  160  acres  in  area 
(.25  of  a  square  mile),  and  its  title  is 
held  in  either  trust  (see  “Trust  land”)  or 
restricted  fee  status  (see  “Restricted  fee 
land”).  Allotments  were  either  provided 
from  the  lands  that  are  or  were  part  of 
an  AIR  or  from  public  lands  at  large, 
and  generally  required  each  applicant  to 
demonstrate  use  and  occupancy  of  the 
allotment  for  at  least  a  five-year  period. 
The  Census  Bureau  only  maps  and 
tabulates  data  specifically  for  those 
allotments  that  are  located  off  an  AIR, 
currently  held  in  trust,  associated  with 
a  specific  tribe  and/or  AIR,  and  which 
have  been  provided  to  the  Census 
Bureau  with  clear,  supporting  legal 
documentation. 

American  Indian — For  the  purposes  of 
the  Census  Bureau,  any  individual  who 
identifies  him  or  herself  as  AIAN  on 
their  returned  census  form. 

American  Indian  reservation  (AIR) — 
An  American  Indian  land  area  with  a  . 
boundary  established  by  final  treaty, 
statute,  executive  order,  and/or  court 
order  and  over  which  the  tribal 
government  of  a  federally  recognized 
American  Indian  tribe  (federal  AIR)  or  a 
state  recognized  American  Indian  tribe 
(state  AIR)  has  governmental  authority. 
Along  with  reservation,  designations 
such  as  colony,  pueblo,  rancheria,  and 
reserve  may  apply  to  AIRs. 

Block  group  (BG) — a  combination  of 
census  blocks  that  is  a  subdivision  of  a 


census  tract.  The  BG  is  the  lowest  level 
of  geography  for  which  the  Census 
Bureau  tabulates  sample  data. 

Boundary  and  Annexation  Survey 
(BAS) — A  Census  Bureau  survey  of  legal 
geographic  entities  that  in  Alaska 
includes  boroughs,  boroughs  and  cities, 
municipalities,  cities,  ANRCs,.  and 
federally  recognized  American  Indian 
reservations.  Its  purpose  is  to  determine, 
solely  for  data  collection  and  tabulation 
by  the  Census  Bureau,  the  complete  and 
current  inventory  and  the  correct 
names,  legal  descriptions,  official  status, 
and  official  boundaries  of  the  legal 
geographic  entities  with  primary 
governmental  authority  over  certain 
lands  within  the  United  States  as  of 
January  1  of  the  survey  year.  The  BAS 
also  collects  specific  information  to 
document  the  legal  actions  that 
established  a  boundary  or  imposed  a 
boundary  change. 

Boundary  Validation  Program  (BVP) — 
The  Census  Bureau  geographic  area 
program  providing  tribal  leaders  a  final 
opportunity  to  review  the  Census 
Bureau’s  depiction  of  their  AIR/ORTL 
boundaries  and  provide  any  corrections 
to  ensure  those  boundaries  are  shown 
correctly  as  of  January  1  of  the 
decennial  census  year.  The  BVP  occurs 
after  the  BAS  and  prior  to  tabulation  of 
decennial  census  data. 

Bureau  of  Indian  Affairs  (BIA) — The 
primary  agency  of  the  federal 
government,  located  within  the  U.S. 
Department  of  the  Interior  (DOI), 
charged  with  the  trust  responsibility 
between  the  federal  government  and 
federally  recognized  AIAN  tribal 
governments  and  communities, 
including  BIA  recognized  ANVs. 

Bureau  of  Land  Management  (BLM) — 
The  primary  agency  of  the  federal 
government,  located  within  the  DOI, 
charged  with  carrying  out  the  ANCSA. 

Census  designated  place  (CDP) — A 
statistical  geographic  entity 
encompassing  a  concentration  of 
population,  housing,  and  commercial 
structures  that  is  clearly  identifiable  by 
a  single  name,  but  is  not  within  an 
incorporated  place.  CDPs  are  the 
statistical  counterparts  of  incorporated 
places  for  distinct  unincorporated 
communities. 

Contiguous — A  description  of  a 
geographic  entity  having  an 
uninterrupted  outer  boundary  such  that 
it  forms  a  single,  connected  piece  of 
territory.  Noncontiguous  areas  form 
separate,  disconnected  pieces. 

Federal  AIR — An  area  that  has  been 
set  aside  by  the  United  States  for  the  use 
of  a  tribe,  Ae  exterior  boundaries  of 
which  are  more  peulicularly  defined  in 
the  final  tribal  treaty,  agreement, 
Executive  Order,  federal  statute, 
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Secretarial  Order,  or  judicial 
determination.  The  Census  Bureau 
recognizes  AIRs  as  territory  over  which 
American  Indians  have  primary 
governmental  authority.  These  entities 
are  known  as  colonies,  communities, 
pueblos,  rancherias,  ranches, 
reservations,  reserves,  tribal  towns,  and 
tribal  villages.  The  BIA  maintains  a  list 
of  federally  recognized  tribal 
governments. 

Federal  Recognition  or  federally 
recognized — refers  to  the  recognition  by 
the  Secretary  of  the  Interior  that  an 
American  Indian  tribe  has  a 
government-to-government  relationship 
with  the  United  States  and  is  eligible  for 
the  special  programs  and  services 
provided  by  the  United  States  to 
American  Indians  because  of  their  status 
as  American  Indians,  and  evidenced  by 
inclusion  of  the  tribe  on  the  list  of 
recognized  tribes  published  by  the 
Secretary  under  25  U.S.C.  479a-l. 

Fee  land — Area  owned  in  fee  simple 
status  (total  ownership,  not  in  trust)  by 
a  tribe  recognized  by  the  federal 
government  or  individual  members  of  a 
tribe.  A  tribe  or  an  individual  holds  the 
title  to  such  land.  Tracts  and/or  parcels 
of  such  land  can  be  alienated  or 
encumbered  by  the  owner  without  the 
approval  of  the  Secretary  of  the  Interior 
or  his/her  authorized  representative. 
This  type  of  land  may  be  located  on  or 
off  a  federally  recognized  AIR.  The 
Census  Bureau  does  not  identify  fee 
land  (or  land  in  fee  simple  status)  as  a 
specific  geographic  category. 

Fee  simple  land  (or  land  in  fee  simple 
status) — Area  owned  in  fee  simple 
status  (total  ownership,  not  in  trust)  by 
a  tribe  recognized  by  the  federal 
government  or  individual  members  of  a 
tribe.  A  tribe  or  an  individual  holds  the 
title  to  such  land.  Tracts  and/or  parcels 
of  such  land  can  be  alienated  or 
encumbered  by  the  owner  without  the 
approval  of  the  Secretary  of  the  Interior 
or  his/her  authorized  representative. 
This  type  of  land  may  be  located  on  or 
off  a  federally  recognized  AIR.  The 
Census  Bureau  does  not  identify  fee 
land  (or  land  in  fee  simple  status)  as  a 
specific  geographic  category. 

Geographic  entity — Once  a  geographic 
area  is  recognized  and  incorporated  into 
the  Census  Bureau  geographic  universe 
as  a  discrete  area  unit,  it  can  be  referred 
to  as  a  “geographic  entity”  or  simply 
entity. 

Geographic  Names  Information 
System  (GNIS) — The  GNIS  is  the  federal 
standard  for  geographic  nomenclature. 
The  U.S.  Geological  Survey  developed 
the  GNIS  for  the  U.S.  Board  on 
Geographic  Names  as  the  official 
repository  of  domestic  geographic 
names  data;  the  official  vehicle  for 


geographic  names  use  by  all 
departments  of  the  federal  government: 
and  the  source  for  applying  geographic 
names  to  federal  electronic  and  printed 
products.  The  GNIS  is  available  online 
at:  http:/ /geonames,  usgs.gov/domestic/ 
index.html. 

Historic  Areas  of  Oklahoma — A 
geographic  area  established  by  the 
Census  Bureau  for  the  1980  Census  that 
encompassed  the  former  AIRs  that  had 
legally  established  boundaries  during 
the  period  1890  through  1907,  but 
whose  lands  were  divided  by  allotment 
agreements  during  the  period  preceding 
the  establishment  of  Oklahoma  as  a  state 
in  1907.  The  Historic  Areas  of 
Oklahoma  excluded  all  territory  that 
was  in  the  Census  Bureau’s  1980 
urbanized  areas.  The  1980  Census 
tabulated  data  for  this  single  entity, 
which  was  replaced  for  the  1990  Census 
by  the  designation  tribal  jurisdiction 
statistical  areas  (TJSAs),  reflecting,  in 
general,  a  presentation  of  the  data  by 
individual  former  AIRs.  The  TJSAs 
defined  for  the  1990  Census  included 
territory  without  regard  to  urbanized 
areas. 

Incorporated  place — A  type  of 
governmental  unit,  incorporated  under 
state  law  as  a  city,  town  (except  in  New 
England,  New  York,  and  Wisconsin), 
borough  (except  in  Alaska  and  New 
York),  or  village,  generally  to  provide 
governmental  services  for  a 
concentration  of  people  within  a  legally 
defined  boundary. 

Individual  Trust  Land — Area  for 
which  the  United  States  federal 
government  holds  fee  title  in  trust  for 
the  benefit  of  an  individual  American 
Indian. 

Joint  use  cU'ea — The  term,  as  applied 
to  any  AIA  by  the  Census  Bureau, 
means  that  the  area  is  administered 
jointly  and/or  claimed  by  two  or  more 
American  Indian  tribes.  The  Census 
Bureau  designates  both  legal  and 
statistical  joint  use  areas  as  unique 
geographic  entities  for  the  purpose  of 
presenting  statistical  data.  In  no  way 
does  this  designation  confer  or  imply 
any  legal  ownership  or  authority  in  the 
area,  but  merely  describes  the 
relationship  between  the  tribes  and  the 
area. 

Legal  geographic  entity — A 
geographically  defined  governmental, 
administrative,  or  corporate  entity 
whose  origin,  boundary,  name,  and 
description  result  from  charters,  laws, 
treaties,  or  other  governmental  action. 
Examples  are  the  United  States,  states 
and  statistically  equivalent  entities, 
counties  and  statistically  equivalent 
entities,  minor  civil  divisions, 
incorporated  places,  congressional 
districts,  American  Indian  reservations 


and  off-reservation  trust  lands,  school 
districts,  and  ANRCs.  The  legal 
geographic  entities  that  will  be 
recognized  for  the  2010  Census  are 
those  that  will  exist  on  January  1,  2010. 

Nonvisible  feature — A  map  feature 
that  is  not  visible  on  the  ground  by 
census  enumerators  such  as  a  city, 
borough,  or  ANRC  boundary  through 
space,  a  property  line,  or  line-of-sight 
extension  of  a  road. 

Off-Reservation  Trust  Land  (ORTL) — 
Area  for  which  the  United  States  federal 
government  holds  fee  title  in  trust  for 
the  benefit  of  a  tribe  (tribal  trust  land) 
or  for  an  individual  American  Indian 
(individual  trust  land).  Trust  lands  can 
be  alienated  or  encumbered  only  by  the 
owner  with  the  approval  of  the 
Secretary  of  the  Interior  or  his/her 
authorized  representative.  Trust  lands 
may  be  located  on  or  off  an  AIR.  The 
Census  Bureau  recognizes  and  tabulates 
data  for  AIRs  and  ORTLs  because  the 
tribe  has  governmental  authority  over 
these  lands.  Primary  tribal  governmental 
authority  generally  is  not  attached  to 
tribal  lands  located  off  the  AIR  until  the 
lands  are  placed  in  trust.  In  Census 
Bureau  data  tabulations,  ORTLs  are 
always  associated  with  a  specific 
federally  recognized  AIR  and/or  tribal 
government. 

Oklahoma  tribal  statistical  area 
(OTSA) — A  statistical  entity  identified 
and  delineated  by  the  Census  Bureau  in 
consultation  with  federally  recognized 
American  Indian  tribes  that  have  no 
current  AIR,  but  that  had  a  former  AIR 
in  Oklahoma.  The  boundary  of  an  OTSA 
will  be  that  of  the  former  AIR  in 
Oklahoma,  except  where  modified  by 
agreements  with  neighboring  tribes  for 
statistical  data  presentation  purposes. 
For  Census  2000,  the  term  OTSA 
replaced  the  1990  Census  term — tribal 
jurisdiction  statistical  area  (TJSA). 

Restricted  fee  land — A  land  area  for 
which  an  individual  American  Indian  or 
a  tribe  holds  fee  simple  title  subject  to 
limitations  or  restrictions  against 
alienation  or  encumbrances  as  set  forth 
in  the  title  and/or  by  operation  of  law. 
Restricted  fee  lands  may  be  located  on 
or  off  a  federally  recognized  reservation. 
Native  allotments  in  Alaska  are  one  type 
of  restricted  fee  land.  The  Census 
Bureau  does  not  identify  restricted  fee 
lands  as  a  specific  geographic  category. 

State  AIR — Some  state  governments 
have  established  AIRs  for  tribes 
recognized  by  the  state.  A  governor- 
appointed  state  liaison  provides  the 
name  and  boundary  for  each  state- 
recognized  AIR  to  the  Census  Bureau. 

State-designated  American  Indian 
statistical  area  (SDAISA) — A  statistical 
entity  developed  for  Census  2000,  now 
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called  SDTSAs  (see  SDTSAs  for  more 
information). 

State  Designated  Tribal  Statistical 
Area  (SDTSA)— Called  SDAISAs  in 
Census  2000,  SDTSAs  were  created  to 
provide  state-recognized  American 
Indian  tribes  without  an  AIR  statistical 
data  similar  to  that  provided  to  tribes 
with  AIRs.  The  program  name  changed 
to  adhere  more  closely  to  the  tribal 
entity  naming  convention  and 
underscore  the  criteria  changes  in  effect 
for  the  2010  Census.  SDTSAs  are 
identified  and  delineated  for  the  Census 
Bureau  by  a  governor-appointed  state 
liaison,  worldng  in  conjunction  with 
tribal  officials  through  the  TSAP. 
SDTSAs  generally  encompass  a  compact 
and  contiguous  area  in  which  there  is 
structured  or  organized  tribal  activity 
and  a  concentration  of  individuals  who 
identify  with  a  state-recognized 
American  Indian  tribe. 

State  Recognition  or  state- 
recognized — Refers  to  American  Indian 
tribes  and  associated  geographic  areas 
that  are  specifically  recognized  by  a 
state  government  through  treaty 
(generally  with  one  of  the  original 
thirteen  colonial  assemblies  and/or 
Great  Britain),  state  legislation,  or  other 
formal  process.  State  recognition  of  a 
tribe  is  determined  by  each  respective 
state  government,  and  conveyed  to  the 
Census  Bureau  hy  the  governor’s 
appointed  liaison. 

Statistical  area/statistical  geographic 
entity — A  geographic  entity  specifically 
defined  for  the  collection  and/or 
tabulation  of  statistical  data  from  the 
Census  Bureau.  Statistical  entities  are 
not  established  hy  law,  and  their 
designation  by  the  Census  Bureau 
neither  conveys  nor  confers  legal 
ownership,  entitlement,  jurisdiction,  or 
governmental  authority.  Tribal 
statistical  geographic  entities,  also 
called  statistical  areas,  include  AN  VS  As 
and  TDSAs,  among  others. 

Surface  estate — That  portion  of  the 
interest,  ownership,  or  property  in  land 
that  resides  on  the  earth’s  surface,  as 
distinguished  from  the  subsurface  estate 
(for  example,  mineral  rights).  The 
Census  Bureau  collects  the  boundaries 
of  ORTLs  where  the  surface  estate  is 
held  in  trust;  it  does  not  collect  the 
boundaries  where  only  the  subsmface 
estate  is  held  in  trust. 

Tribal  Block  group) — Block  groups 
defined  on  tribal  lands,  maintained 
within  the  Census  Bureau’s  American 
Indian  geographic  hierarchy,  defined 
through  the  TSAP  by  tribal  primary 
participants.  (See  also  Block  Groups) 

Tribal  Tract — ^tracts  delineated  within 
federally  recognized  American  Indian 
areas  by  tribal  officials  through  the 
TSAP.  These  are  in  all  respects  the 


functional  and  programmatic  equivalent 
to  standard  census  tracts  and  should  be 
treated  as  such.  They  were  developed  to 
further  enhance  the  data  available  to 
federally  recognized  American  Indian 
tribes  with  an  AIR  or  ORTL. 

Tribal  designated  statistical  area  » 
(TDSA) — A  statistical  geographic  entity 
identified  and  delineated  for  the  Census 
Bureau  by  a  federally  recognized 
American  Indian  tribe  that  does  not 
currently  have  a  reservation  and/or  off- 
reservation  trust  land.  A  TDSA  is 
intended  to  be  comparable  to  the  AIRs 
within  the  same  state  or  region, 
especially  those  for  tribes  that  are  of 
similar  size.  A  TDSA  encompasses  a 
compact  and  contiguous  area  that 
contains  a  concentration  of  individuals 
who  identify  with  the  delineating 
federally  recognized  American  Indian 
tribe  and  within  which  there  is 
structured,  organized  tribal  activity. 
Although  two  TDSAs  were  delineated 
within  Alaska  for  Census  2000,  TDSAs 
will  not  be  delineated  within  Alaska  for 
the  2010  Census.  All  ANVs  eligible  to 
delineate  TDSAs  within  Alaska  for 
Census  2000  are  eligible  to  delineate  an 
ANVSA  within  Alaska  for  the  2010 
Census. 

Tribal  jurisdiction  statistical  area 
(TJSA) — A  statistical  entity  identified 
and  delineated  for  the  1990  Census  to 
provide  a  geographic  frame  of  reference 
for  the  presentation  of  statistical  data. 
TJSA  boundaries  were  required  to 
follow  census  block  boundaries  and 
were  based  upon  the  boundaries  of  the 
former  AIRs  of  federally  recognized 
tribes  in  Oklahoma.  The  1990  Census 
TJSAs  essentially  were  defined  in  the 
same  manner  as  planned  for  the  OTSAs 
in  Census  2000;  the  descriptive 
designation  is  being  changed  for  Census 
2000  to  correct  tlie  impression  that  these 
statistical  entities  conveyed  or  conferred 
any  jurisdictional  authority. 

Tribal  Statistical  Areas  Program 
(TSAP)— -New  for  the  2010  Census,  the 
TSAP  is  intended  to  consolidate  the 
various  AIAN  statistical  geographic 
entities  into  one  program.  New 
delineations,  updates,  and  re¬ 
delineations  of  the  various  tribal 
statisticed  geographic  entities,  including 
ANVSAs,  will  all  be  processed  through 
the  TSAP. 

Tribal  subdivision — An 
administrative  subdivision  of  a  federally 
recognized  AIR,  ORTLs,  or  an  Oklahoma 
tribal  statistical  area  (OTSA),  known  as 
an  area,  chapter,  community,  or  district. 
These  entities  are  internal  units  of  self- 
government  or  administration  that  serve 
social,  cultural,  and/or  economic 
purposes  for  the  American  Indians  on 
the  AIR,  ORTLs,  or  OTSAs. 


Visible  feature — A  map  feature  that 
can  be  seen  on  the  ground  by  census 
enumerators  such  as  a  road,  railroad 
track,  a  major  above-ground 
transmission  line  or  pipeline,  river, 
stream,  shoreline,  fence,  sharply  defined 
mountain  ridge,  or  cliff.  Nonstandard 
visible  features  are  a  subset  of  visible 
features  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
seasonal  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  fence).  The 
Census  Bureau  generally  requests 
verification  that  a  nonstandard  visible 
feature  used  as  a  boundary  for  a 
statistical  geographic  entity  poses  no 
problem  for  census  enumerators  in 
locating  it  during  fieldwork. 

Dated:  March  27,  2008. 

Steve  H.  Murdock, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  E8-6665  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3S10-07-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  17-2008] 

Foreign-Trade  Zone  50 — Port  of  Long 
Beach;  Expansion  of  Subzone  501; 
Ultramar  Inc.;  Wilmington,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  hy  the  Port  of  Long  Beach, 
grantee  of  FTZ  50,  requesting  authority 
to  expand  the  subzone  and  the  scope  of 
manufacturing  activity  conducted  under 
zone  procedures  within  Subzone  501  at 
the  refinery  owned  by  Valero  Energy 
Corporation  subsidiary  Ultramar  Inc.  in 
Wilmington,  California.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  March 
21,  2008. 

Subzone  501  (557  employees)  was 
approved  by  the  Board  on  August  23, 
2002  for  the  manufacture  of  fuel 
products  and  certain  petrochemical 
feedstocks  (Board  Order  1244,  67  FR 
56983,  9/6/02).  The  subzone  currently 
consists  of  three  sites  (140  acres  total): 
Site  1  (137  acres,  120,000  BPD  refinery 
and  3.1  million  barrel  storage  capacity) 
is  located  at  2402  East  Anaheim  Street, 
in  the  Wilmington  area  of  Los  Angeles; 
Site  2  (three  tanks,  1.1  million  barrel 
storage  capacity),  at  the  Pacific 
Terminals,  Dominguez  Hills  storage 
facility,  located  at  2500  East  Victoria  St. 
in  Compton,  some  5.5  miles  from  the 
refinery;  and  Site  3  (one  tank,  180,000 
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barrel  capacity)  at  the  Pacific  Terminals, 
Long  Beach  Terminal  storage  facility, 
located  at  2685  Seaside  Blvd.,  Long 
Beach,  some  1.4  miles  from  the  refinery. 

The  applicant  is  now  requesting 
authority  to  expand  the  subzone  to 
include  an  additional  site  (proposed 
Site  4)  at  the  Wilmington  Asphalt  Plant. 
The  proposed  site  (41  employees) 
consists  of  6.4  acres  and  is  located  at 
1651  Alameda  in  Wilmington, 

California,  approximately  1.6  miles  from 
the  main  refinery  complex.  The  addition 
of  the  site  would  increase  the  overall 
crude  distillation  capacity  of  the 
refinery  to  126,000  BPD.  No  additional 
feedstocks  or  products  have  been 
requested. 

Zone  procedures  would  exempt 
production  at  the  proposed  site  from 
customs  duty  payments  on  the  foreign 
products  used  in  its  exports.  On 
domestic  sales,  the  company  would  be 
able  to  choose  the  customs  duty  rates  for 
certain  petrochemical  feedstocks  (duty¬ 
free)  by  admitting  foreign  crude  oil  in 
non-privileged  foreign  status.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  refinery’s  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations,  Elizabeth  Whiteman  of  the 
FTZ  staff  is  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  -ai  the 
address  below.  The  closilig  pl^rtttd  for' 
their  receipt  is  June  2,  2008.  Rebuttal' 
comments  in  response  to  material 
submitted  during  the  foregoing  period  ■ 
may  be  submitted  during  the  subsequeiit 
15-day  period  to  June  16,  2008.*M‘‘-“*‘f'  '^^ 
A  copy  of  the  applicatioti  and  H 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  51  11150  West 
Olympic  Boulevard,  Suite  975,  Los 
Angeles,  CA  90064. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
2111, 1401  Constitution  Ave.  NW., 
Washington,  DC  20230. 

For  further  information,  contact 
Elizabeth  Vvtiiteman  at 
Elizabeth_Whiteman@ita.doc.gov  or 
(202)  482^473. 

Dated:  March  21,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

(FR  Doc.  E8-6704  Filed  3-31-08;  8:45  ami 
BILLING  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  1547] 

Grant  of  Authority  for  Subzone  Status; 
Medline  Industries,  Inc.  (Medical 
Supply  Distribution  and  Processing); 
Mundelein,  Waukegan,  and  LIbertyvIlle, 
IL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  “*  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,”  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  and  Border 
Protection  ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
emd  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Illinois  International 
Port  District,  grantee  of  Foreign-Trade 
Zone  22,  has  made  application  for 
authority  to  establish  specie-purpose 
subzone  status  at  the  medical  supply 
distribution  and  processing  facilities  of 
Medline  Industries,  Inc.,  in  Mundelein, 
Waukegan,  and  Libert)rville,  Illinois 
(Docket  12-2007,  filed  3-28-2007); 

^Whereas,  qo^ce  ipvitiqg  public 
comment  was  given  in  the  Federal 
Register  (72  FR  16763,  4-5-2007);  and 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner’s  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board’s  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  were  subject  to  restriction; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  for 
activity  related  to  medical  supply 
distribution  and  processing  at  the 
Medline  Industries,  Inc.,  facilities 
located  in  Mundelein,  Waukegan,  and 
Libertyville,  Illinois  (Subzone  220),  as 
described  in  the  application  and 
Federal  Register  notice,  subject  to  the 
FTZ  Act  and  the  Board’s  regulations, 
including  Section  400.28,  and  further 
subject  to  a  restriction  requiring  that 
certain  foreign-origin  textile  and  apparel 


products  ‘  must  be  admitted  to  the 
subzone  under  privileged  foreign  status 
(19  CFR  146.41)  or  domestic  status  (19 
CFR  146.43). 

Signed  at  Washington,  DC,  this  19th  day  of 
March,  2008. 

David  M.  Spooner, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  E8-6707  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1553] 

Grant  of  Authority  For  Subzone  Status; 
MOVA  Pharmaceutical  Corporation 
(Pharmaceuticals);  Manati,  Puerto  Rico 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  “*  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,”  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  and  Border 
Protection  ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of  FTZ 


■  Textile  and  apparel  products  that  must  be 
admitted  to  Subzone  220  in  privileged  foreign 
status  or  domestic  (Duty-paid)  status:  4202.92.9026, 

5207.10,  5207.90,  5208.11,  5208.12,  5208.13, 

5208.19,  5208.21,  5208.21.6090,  5208.22,  5208.29, 

5208.31,  5208.32,  5208.33,  5208.39,  5208.41, 

5208.42,  5208.43,  5208.49,  5208.51,  5208.52, 

5208.59,  5602.10,  5602:21,  5602.29,  5602.90, 

5603.11,  5603.12,  5603.13,  5603.14,  5603.91, 
5603.92,  5603.12.0090,  5603.93,  5806.31,  5806.10, 

5806.20,  5806.31,  5806.32,  5806.39,  5906.91.25, 
5906.99.25,  6111.20,  6111.30,  6111.90,  6117.10, 
6117.80.30,  6117.80.95,  6117.90,  6207.11,  6207.19, 

6207.21,  6207.22,  6207.29,  6207.91,  6207.99, 

6208.11,  6208.19,  6208.21,  6208.22,  6208.29, 
6210.10,  6210.20.50,  6210.20.90,  6210.30,  6210.40, 
6210.50.50,  6210.50.90,  6211.11,  6211.12,  6211.20, 

6211.32,  6211.33,  6211.39,  6211.41,  6211.42, 

6211.43,  6211.49,  6301.10,  6301.20,  6301.30, 
6301.40,  6301.90,  6302.10,  6302.21,  6302.22, 
6302.31,  6302.32,  6302.39,  6302.40,  6302.51, 

6302.53. 6302.59,  6302.60,  6302.91,  6302.93, 
6302.99,  6307.10,  6307.90. 
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7,  has  made  application  to  the  Board  for 
authority  to  establish  special-purpose 
subzone  status  at  the  pharmaceutical 
manufacturing  plant  of  MOVA 
Phcurmaceutical  Corporation,  located  in 
Manatf,  Puerto  Rico  (FTZ  Docket  38- 
2007,  filed  8/14/07); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (72  FR  49255,  8/28/07);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner’s  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board’s  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  for 
activity  related  to  pharmaceutical 
manufactming  at  the  MOVA 
Pharmaceutical  Corporation,  facility 
located  in  Manatf,  Puerto  Rico  (Subzone 
7L),  as  described  in  the  application  and 
Federal  Register  notice,  and  subject  to 
the  FTZ  Act  and  the  Board’s  regulations, 
including  Section  400.28. 

Signed  at  Washington,  EXH,  this  19th  day  of 
March,  2008. 

David  M.  Spooner, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  E8-6708  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
A-570-803 

13th  Administrative  Review  of  Heavy 
Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handies, 
from  the  People’s  Republic  of  China: 
Notice  of  Amended  Final  Results  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order  Pursuant  to 
Court  Decision 

AGENCY:  Import  Administration 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Walker,  AD/CVD  Operations,  Office  9, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  202-  482-0413. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

This  matter  arose  from  a  challenge  to 
the  results  in  the  Department  of 
Commerce’s  (the  “Department”)  Heavy 


Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People’s  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Final 
Rescission  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Reviews,  70  FR  54897  (September  19, 
2005)  {‘‘Final  Results”),  and 
accompanying  Issues  and  Decisions 
Memorandum,  covering  the  period  of 
review  (“POR”),  February  1,  2003 
January  31,  2004.  Following  publication 
of  the  Final  Results,  the  Petitioner, 

Ames  True  Temper  Inc.  (“Ames”),  filed 
a  lawsuit  with  the  Court  of  International 
Trade  (“CIT”)  challenging  the 
Department’s  Final  Results.  Ames 
contested  several  aspects  of  the  Final 
Results,  including  the  Department’s 
decision  to  only  use  certain  factors  of 
production  (“FOPs”)  to  value  Shandong 
Huarong  Machinery  Co.,  Ltd.’s  self- 
produced,  metal  pallets. 

On  August  31,  2007  the  CIT  directed 
the  Department  to  reopen  the  record  and 
obtain  additional  evidence  regarding 
Huarong’s  production  of  metal  pallets. 
See  Ames  True  Temper  v.  United  States, 
2007  Ct.  Int’l  Trade  LEXIS  131,  Slip  Op. 
2007-133  (CIT  2007)  (“Ames”). 

Pursuant  to  the  CIT’s  remand 
instructions,  we  issued  supplemental 
questionnaires  on  September  19,  2007 
and  October  19,  2007.  Huarong 
responded  to  the  questionnaires  on 
October  17,  2007  and  October  26,  2007, 
respectively.  In  the  supplemental 
questionnaires  the  Department 
requested:  (a)  consumption  ratios  for  all 
factors  of  production  (“FOPs”) 
associated  with  the  production  of 
pallets  used  in  packing  and  shipping 
heavy  forged  hand  tools;  (b)  information 
to  select  surrogate  values  for  any 
unreported  pallet  making  FOPs;  and,  (c) 
supplier  distances  for  any  unreported 
pallet  making  FOPs. 

The  Department  released  the  Draft 
Results  of  Redetermination  Pursuant  to 
Court  Remand  to  Ames  and  Huarong  for 
comment  on  November  16,  2007.  No 
party  submitted  comments.  On 
November  28,  2007  the  Department  filed 
its  final  results  of  redetermination 
pursuant  to  remand  in  Ames  with  the 
CIT.  See  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand,  Court  No.  05-00581 
(November  28,  2007)  [‘‘Final 
Redetermination”),  found  at  http:// 
ia.ita.doc.gOv/remands/07-133.pdf.  In 
the  remand  redetermination,  the 
Department  determined  that  welding 
wire  was  consumed  in  Huarong’s  pallet 
making  process  and  that  welding  wire 
should  have  been  reported  by  Huarong 
as  a  FOP  during  the  thirteenth  review. 
The  Department  valued  welding  wire 


using  publicly  available  Indian  import 
statistics  for  February  2003  -  January 
2004  from  the  World  Trade  Atlas 
(“WTA”).  Thus,  the  Department 
included  the  cost  of  welding  wire  in 
Huarong’s  normal  value,  including 
freight  costs  associated  with  Huarong’s 
purchases  of  the  welding  wire.  On 
January  18,  2008  the  CIT  sustained  all 
aspects  of  the  remand  redetermination 
made  by  the  Department  pursuant  to  the 
CIT’s  remand  of  the  Final  Results.  See 
Ames  True  Temper  v.  United  States, 

Slip  Op.  08-8  (CIT  2008). 

On  January  30,  2008,  consistent  with 
the  decision  in  Timken  Co.  v.  United 
States,  893  F.2d  337  (Fed.  Cir.  1990),  the 
Department  notified  the  public  that  the 
Court’s  decision  was  not  in  harmony 
with  the  Department’s  final  results.  See 
Heavy  Forged  Hand  Tools  from  the 
People’s  Republic  of  China:  Notice  of 
Court  Decision  Not  In  Harmony  With 
Final  Results  of  Administrative  Review, 
73  FR  5514  January  30,  2008).  No  party 
appealed  the  CIT’s  decision.  As  there  is 
now  a  final  and  conclusive  court 
decision  in  this  case,  we  are  amending 
our  Final  Results. 

Amended  Final  Results 

As  the  litigation  in  this  case  has 
concluded,  the  Department  is  amending 
the  Final  Results  to  reflect  the  results  of 
our  remand  determination.  The  revised 
dumping  margin  for  the  order  on  axes/ 
adzes  in  the  amended  final  results  is  as 
follows: 


Exporter 

Margin 

Shandong  Huarong  Ma- 

chinery  Co.,  Ltd . 

175.04% 

The  PRC-wide  rate  continues  to  be 
175.04  percent  as  determined  in  the 
Department’s  Final  Results.  The 
Department  intends  to  issue  instructions 
to  U.S.  Customs  and  Border  Protection 
(“CBP”)  fifteen  days  after  publication  of 
this  notice,  to  revise  the  cash  deposit 
rates  for  the  company  listed  above, 
effective  as  of  the  publication  date  of 
this  notice.  Because  Huarong  obtained  a 
preliminary  injunction,  we  will  also 
instruct  CBP  to  liquidate  all  entries  at 
the  appropriate  rate.^ 

This  notice  is  published  in 
accordance  with  sections  735(d)  and 
777(i)  of  the  Tariff  Act  of  1930,  as 
amended. 


'  We  will  not  issue  liquidation  instructions  with 
respect  to  any  other  heavy  forged  handtools  order, 
i.e.,  bars/wedges,  picks/mattocks  and  hammers/ 
sledges. 
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Dated:  March  14,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-6679  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Depcirtment  of  Commerce. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW„  Washington,  DC  20230, 
telephone:  (202)  482-4697. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213  (2007)  of  the  Department  of 


Commerce  (the  Department) 

Regulations,  that  the  Department 
conduct  cm  administrative  review  of  that 
antidumping  or  coimtervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review:  Not 
later  than  the  last  day  of  April  2008, ^ 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
April  for  the  following  periods: 


Period 


Antidumping  Duty  Proceedings 


France;  Sorbitol  A-427-001  . 

Norway:  Fresh  and  Chilled  Atlantic  Salmon,  A-403-801  . 

The  People’s  Republic  of  China: 

Activated  Carbon,  A-570-904  . 

Automotive  Replacement  Glass  Windshields,  A-570-867 

Brake  Rotors,  A-570-846  . 

Magnesium  Metal,  A-570-896 . 

Non-Malleable  Cast  Iron  Pipe  Fittings,  A-570-875  . 

Russia:  Magnesium  Metal  A-821-819 . 

Turkey;  Certain  Steel  Concrete  Reinforcing  Bars,  A-489-807 


4/1/07-3/31/08 

4/1/07-3/31/08 

10/1 1/06-3/31/08 
4/1/07^3/07 
4/1/07-3/31/08 
4/1/07-3/31/08 
4/1/07-3/31/08 
4/1/07-3/31/08 
4/1/07-3/31/08 


Countervailing  Duty  Proceedings 


Nonway:  Fresh  and  Chilled  Atlantic  Salmon,  C-403-802 


1/1/07-12/31/07 


Suspension  Agreements  '  ' ' 

•  V 

None 

In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary '  i 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters. 2  If  the  interested  party 
intends  for  the  Secretary  to  review  sales 
of  merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  firom  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then- 


>  Or  the  next  business  day,  if  the  deadline  falls 
on  a  weekend,  federal  holiday  or  any  other  day 
when  the  Department  is  closed. 


the  intereste4  p^y  must  state 
specifically,  oo  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Please  note  that,  for  any  party  the 
Department  was  unable  to  locate  in 
prior  segments,  the  Depariinent  will  not 
accept  a  request  for  ein  administrative 
review  of  that  party  absent  new 
information  as  to  the  party’s  location. 
Moreover,  if  the  interested  party  who 
files  a  request  for  review  is  unable  to 
locate  the  producer  or  exporter  for 
which  it  requested  the  review,  the 
interested  party  must  provide  an 
explanation  of  the  attempts  it  made  to 
locate  the  producer  or  exporter  at  the 
same  time  it  files  its  request  for  review, 
in  order  for  the  Secretary  to  determine 
if  the  interested  party’s  attempts  were 
reasonable,  pursuant  to  19  CFR 
351.303(f)(3)(ii).. 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 


^  If  the  review  request  involves  a  non-market 
economy  and  the  parties  subject  to  the  review 
request  do  not  qualify  for  separate  rates,  all  other 
exporters  of  sul^ect  merchandise  horn  the  non¬ 


FR  23954  (May  6,  2003),  the  Department 
has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
ia.ita.doc.gov.. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Operations,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 


market  economy  country  who  do  not  have  a 
separate  rate  will  be  covered  by  the  review  as  part 
of  the  single  entity  of  which  the  named  firms  are 
a  part. 
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of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department’s  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation”  for  requests  received  by 
the  last  day  of  April  2008.  If  the 
Department  does  not  receive,  by  the  last 
day  of  April  2008,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
U.S.  Customs  and  Border  Protection  to 
assess  antidumping  or  countervailing 
duties  on  those  entries  at  a  rate  equal  to 
the  cash  deposit  of  (or  bond  for) 
estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entty,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  26,  2008. 

Stephen  ).  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  E8-6709  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Advance  Notification  of 
Sunset  Reviews 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Upcoming  Sunset 
Reviews. 


Background 

Every  five  years,  pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Department  of  Commerce 
(“the  Department”)  and  the 
International  Trade  Commission 
automatically  initiate  and  conduct  a 
review  to  determine  whether  revocation 
of  a  countervailing  or  antidumping  duty 
order  or  termination  of  an  investigation 
suspended  under  section  704  or  734 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  or  a 
countervailable  subsidy  (as  the  case  may 
be)  and  of  material  injury. 


Upcoming  Sunset  Reviews  for  May 
2008 

The  following  Sunset  Review  is 
scheduled  for  initiation  in  May  2008 
and  will  appear  in  that  month’s  Notice 
of  Initiation  of  Five-Year  Sunset 
Reviews. 

Antidumping  Duty  Proceedings:  Lawn 
and  Garden  Steel  Fence  Posts  from  the 
PRC  (A-570-877). 

Department  Contact:  Juanita  Chen, 
(202)  482-1904. 

Countervailing  Duty  Proceedings:  No 
Sunset  Review  of  countervailing  duty 
proceedings  are  scheduled  for  initiation 
in  May  2008. 

Suspended  Investigations:  No  Sunset 
Review  of  suspended  investigations  are 
scheduled  for  initiation  in  May  2008. 

The  Department’s  procedures  for  the 
conduct  of  Sunset  Reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department’s  conduct  of 
Sunset  Reviews  is  set  forth  in  the 
Department’s  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
Year  (“Sunset”)  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16,  1998) .  The  Notice  of 
Initiation  of  Five-Year  (“Sunset”) 
Reviews  provides  further  information 
regarding  what  is  required  of  all  parties 
to  participate  in  Sunset  Reviews. 

Pursuant  to  19  CFR  351.103(c),  the 
Department  will  maintain  and  make 
available  a  ser\dce  list  for  these 
proceedings.  To  facilitate  the  timely 
preparation  of  the  service  list(s),  it  is,  ,>.• 
requested  that  those  seeking  recognition 
as  interested  parties  to  a  proceeding  .j 
contact  the  D^aitment  in  writing, 
within  15  days  of  the  publication  of  the 
Notice  of  Initition. 

Please  note  that  if  the  Department 
receives  a  Notice  of  Intent  to  Participate 
from  a  member  of  the  domestic  industry 
within  15  days  of  the  date  of  initiation, 
the  review  will  continue.  Thereafter, 
any  interested  party  wishing  to 
participate  in  the  Sunset  Review  must 
provide  substantive  comments  in 
response  to  the  notice  of  initiation  no 
later  than  30  days  after  the  date  of 
initiation. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  27,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  E8-6693  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  3510-DS-P  . 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-570-932 

Steei  Threaded  Rod  from  the  Peopie’s 
Republic  of  China:  Initiation  of 
Antidumping  Duty  Investigation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  H.  Chen,  AD/CVD  Operations, 
China/NME  Group,  SEC  Office,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  202-482-1904. 

INITIATION  OF  INVESTIGATION: 

The  Petition 

On  March  5,  2008,  the  Department  of 
Commerce  (“Department”)  received  a 
petition  concerning  imports  of  steel 
threaded  rod  from  the  People’s  Republic 
of  China  (“PRC”),  filed  in  proper  form 
by  Vulcan  Threaded  Products,  Inc. 
(“Petitioner”).  See  Petition  for  the 
Imposition  of  Antidumping  Duties  on 
Certain  Steel  Threaded  Rod  from  the 
People’s  Republic  of  China,  filed  March 
5,  2008  (“Petition”).  On  March  7,  and 
March  14,  2008,  the  Department  issued 
requests  for  additional  information  and 
clarification  df  certain  areas  of  the 
Petition;  Based  on  the  Department’s 
requests.  Petitioner  filed  additional 
information  on  March  12,  2008 
(“Supplement  to  the  Petition”),  and  on 
March  18,  2008  (“Second 
Supplement”).*' 

In  accordance  with  section  732(b)  of 
the  Tariff  Act  of  1930,  as  amended 
(“Act”),  Petitioner  alleges  that  imports 
of  steel  threaded  rod  from  the  PRC  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(“LTFV”),  within  the  meaning  of  section 
731  of  the  Act,  and  that  the  domestic 
industry  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  such  imports. 

The  Department  finds  that  Petitioner 
may  file  this  Petition  on  behalf  of  the 
domestic  industry  because  Petitioner  is 
an  interested  party  as  defined  in  section 
771(9)(C)  of  the  Act,  and  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
duty  investigation.  See  “Determination 
of  Industry  Support  for  the  Petition” 
section,  infra. 
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Period  of  Investigation 

The  period  of  investigation  (“POI”)  is 
July  1,  2007,  through  December  31, 

2007.  See  19  C.F.R.  351.204(b)(1). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  steel  threaded  rod.  Steel 
threaded  rod  is  certain  threaded  rod, 
bar,  or  studs,  of  carbon  quality  steel, 
having  a  solid,  circular  cross  section,  of 
any  diameter,  in  any  straight  length,  that 
have  been  forged,  turned,  cold-drawn, 
cold-rolled,  machine  straightened,  or 
otherwise  cold-finished,  and  into  which 
threaded  grooves  have  been  applied.  In 
addition,  the  steel  threaded  rod,  heir,  or 
studs  subject  to  this  investigation  are 
non-headed  and  threaded  along  greater 
than  25  percent  of  their  total  length.  A 
variety  of  finishes  or  coatings,  such  as 
plain  oil  finish  as  a  temporary  rust 
protectant,  zinc  coating  (i.e.,  galvanized, 
whether  by  electroplating  or  hot- 
dipping),  paint,  and  other  similar 
finishes  and  coatings,  may  be  applied  to 
the  merchandise. 

Included  in  the  scope  of  this 
investigation  are  steel  threaded  rod,  bar, 
or  studs,  in  which:  (1)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight:  and  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

•  1.80  percent  of  manganese,  or 

•  1.50  percent  of  silicon,  or 

•  1.00  percent  of  copper,  or 

•  0.50  percent  of  aluminum,  or 

•  1.25  percent  of  chromium,  or 

•  0.30  percent  of  cobalt,  or 

•  0.40  percent  of  lead,  or 

•  1.25  percent  of  nickel,  or 

•  0.30  percent  of  tungsten,  or 

•  0.012  percent  of  boron,  or 

•  0.10  percent  of  molybdenum,  or 

•  0.10  percent  of  niobium,  or 

•  0.41  percent  of  titanium,  or 

•  0.15  percent  of  ^anadium,  or 

•  0.15  percent  of  zirconium. 

Steel  threaded  rod  is  cxirrently 

classifiable  under  subheading 
7318.15.5060  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
(“HTSUS”).  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  is 
dispositive. 

Excluded  ft’om  the  scope  of  the 
investigation  are:  (a)  threaded  rod,  bar, 
or  studs  which  are  threaded  only  on  one 
or  both  ends  and  the  threading  covers 
25  percent  or  less  of  the  total  length; 
and  (b)  threaded  rod,  bar,  or  studs  made 
to  American  Society  for  Testing  and 
Materials  (“ASTM”)  A193  Grade  B7, 


ASTM  A193  Grade  B7M,  ASTM  A193 
Grade  Bl6,  or  ASTM  A320  Grade  L7.  * 

Comments  on  Scope  of  Investigation 
During  review  of  the  Petition,  the 
Department  discussed  the  scope  with 
Petitioner  to  ensure  that  the  scope  is  an 
accurate  reflection  of  the  products  for 
which  the  domestic  industry  is  seeking 
relief.  In  addition,  as  discussed  in  the 
preamble  to  the  Department’s 
regulations,  the  Department  is  setting 
aside  a  period  of  time  for  interested 
parties  to  raise  issues  regarding  product 
coverage.  See  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27323  (May  19,  1997).  The 
Department  encourages  all  interested 
parties  to  submit  such  comments  to  the 
Department  by  April  15,  2008. 
Comments  should  be  addressed  to 
Import  Administration’s  APO/Dockets 
Unit,  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
attention  Jucmita  Chen,  room  4003.  The 
period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  to  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determination. 

Comments  on  Product  Characteristics 
for  Antidumping  Duty  Questionnaire 
The  Department  is  requesting 
comments  from  interested  parties 
regarding  the  appropriate  physical 
characteristics  of  steel  threaded  rod  to 
be  reported  in  response  to  the 
Department’s  antidumping 
questionnaire.  This  information  will  be 
used  to  identify  the  key  physical 
characteristics  of  the  subject 
merchandise  in  order  for  any 
respondents  to  report  more  accurately 
the  relevant  factors  of  production,  as 
well  as  develop  appropriate  product 
reporting  criteria,  in  accordance  with 
the  Department’s  non-market  economy 
(“NME”)  methodology,  as  described  in 
the  “Normal  Value”  section,  infra. 

Interested  parties  may  provide  any 
information  or  comments  that  they 
believe  are  relevant  to  the  development 
of  an  accurate  listing  of  physical 
characteristics.  Specifically,  interested 
parties  may  provide  comments  as  to 
which  characteristics  are  appropriate  to 
use  as:  1)  general  product 
characteristics;  and  2)  product  reporting 
criteria.  The  Department  notes  that  it  is 
not  always  appropriate  to  use  all 
product  characteristics  as  product 
reporting  criteria.  While  there  may  be 
some  physical  product  characteristics 
that  manufacturers  use  to  describe  steel 
threaded  rod,  it  may  be  that  only  a 
select  few  product  characteristics  take 


into  account  meaningful  physical 
characteristics  of  steel  threaded  rod. 

In  order  to  consider  the  suggestions  of 
interested  parties  in  developing  and 
issuing  the  antidumping  duty 
questionnaire,  the  Department  must 
receive  non-proprietary  comments  at 
the  above-referenced  address  by  April 
15,  2008,  and  receive  rebuttal  comments 
by  April  25,  2008. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (i)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (ii)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  required  by 
subparagraph  (A),  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method. 

Section  771(4)(A)  of  the  Act  defines 
the  “industry”  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (“ITC”),  which  is 
responsible  for  determining  whether 
“the  domestic  industry”  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  Scime  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department’s 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  law.  See  USEC,  Inc.  v. 

United  States,  132  F.  Supp.  2d  1,  8  (GIT 
2001),  citing  Algoma  Steel  Corp.  Ltd.  v. 
United  States,  688  F.  Supp.  639,  644 
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(CIT  1988),  affd  865  F.2d  240  (Fed.  Cir. 
1989),  cert,  denied  492  U.S.  919  (1989). 

Section  771(10)  of  the  Act  defines  the 
domestic  liJce  product  as  “a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle.”  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
“the  article  subject  to  an  investigation” 
(i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition). 

With  regard  to  the  domestic  like 
product.  Petitioner  does  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation.  Based  on  the 
Department’s  analysis  of  the 
information  submitted  on  the  record, 
the  Department  has  determined  that 
steel  threaded  rod  constitutes  a  single 
domestic  like  product  and  the 
Department  has  analyzed  industry 
support  in  terms  of  that  domestic  like 
product.  For  a  discussion  of  the 
domestic  like  product  analysis  in  this 
case,  see  “Antidumping  Duty 
Investigation  Initiation  Checklist:  Steel 
Threaded  Rod  from  the  People’s 
Republic  of  China”  (“Initiation 
Checklist”),  at  Attachment  II  (Industry 
Support),  on  file  in  the  Central  Records 
Unit,  Room  1117  of  the  main 
Department  of  Commerce  building. 

The  Department’s  review  of  the  data 
provided  in  the  Petition,  supplemental 
submissions,  and  other  information 
readily  available  to  the  Depeirtment 
indicates  that  Petitioner  has  established 
industry  support.  First,  the  Petition 
establishes  support  from  domestic 
producers  (or  workers)  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product 
and,  as  such,  the  Department  is  not 
required  to  take  further  action  in  order 
to  evaluate  industry  support  [e.g., 
polling).  See  Section  732(c)(4)(D)  of  the 
Act.  Second,  the  domestic  producers 
have  met  the  statutory  criteria  for 
industry  support  under  732(c)(4)(A)(i) 
because  the  domestic  producers  (or 
workers)  who  support  the  Petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product.  Finally,  the  domestic 
producers  have  met  the  statutory  criteria 
for  industry  support  under 
732(c)(4)(A)(ii)  because  the  domestic 
producers  (or  workers)  who  support  the 
Petition  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
Petition.  Accordingly,  the  Department 
determines  that  the  Petition  was  filed  on 


behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  See  Initiation  Checklist,  at 
Attachment  II. 

The  Department  finds  that  Petitioner 
filed  the  Petition  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  it  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  it  is  requesting  the 
Department  initiate.  See  Initiation 
Checklist,  at  Attachment  II. 

Allegations  and  Evidence  of  Material 
Retardation  and  of  Material  Injury  and 
Causation 

Petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  normal 
value  (“NV”).  Petitioner  contends  that 
the  industry’s  injured  condition  is 
illustrated  by  the  reduced  market  share, 
reduced  production,  and  capacity 
utilization,  reduced  shipments, 
increased  inventory,  underselling  and 
price  depressing  and  suppressing 
effects,  lost  revenue  and  sales,  reduced 
employment,  a  decline  in  finemcial 
performance,  and  an  increase  in  import 
penetration.  The  Department  has 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury, 
threat  of  material  injury,  and  causation, 
and  the  Department  determines  that 
these  allegations  are  properly  supported 
by  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist,  at  Attachment  III. 

Allegation  of  Sales  at  Less  Than  Fair 
Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  LTFV  upon  which 
the  Department  based  its  decision  to 
initiate  this  investigation  of  imports  of 
steel  threaded  rod  from  the  PRC.  The 
sources  of  data  for  the  deductions  and 
adjustments  relating  to  the  U.S.  price 
and  the  factors  of  production  are  also 
discussed  in  the  checklist.  See  Initiation 
Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
under  section  776  of  the  Act  in  the 
preliminary  or  final  determinations,  the 
Department  will  reexamine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

Export  Price 

Petitioner  relied  on  24  price  quotes  on 
three  steel  threaded  rod  products  from 
the  PRC  offered  for  sale  to  the  U.S. 
customer  during  the  POL  See  Petition, 
at  30  emd  Exhibits  22  and  23: 
Supplement  to  the  Petition,  at  Exhibit  G; 


Second  Supplement  at  Exhibit  C. 
Petitioner  deducted  from  the  prices  the 
costs  associated  with  exporting  and 
delivering  the  product,  including  ocean 
freight,  U.S.  inland  freight  costs,  and 
distributor  markup.  See  Initiation 
Checklist.  Petitioner  also  deducted 
discounts,  when  applicable.  See 
Initiation  Checklist.  Petitioner 
calculated  the  freight  charges  and 
distributor  mark-up  based  on  its  own 
industry  knowledge  and  experience.  See 
Petition,  at  Exhibits  22;  Supplement  to 
the  Petition,  at  Exhibit  G;  Second 
Supplement,  at  Exhibit  C. 

Normal  Value 

Petitioner  notes  that  the  Department’s 
long-standing  treatment  of  the  PRC  as 
an  NME  country  remains  in  effect  until 
revoked  by  the  Department,  and  notes 
that  no  such  revocation  determination 
has  been  made  to  date.  See  Petition,  at 
27.  The  Department  has  previously 
examined  the  PRC’s  market  status  and 
determined  that  NME  status  should 
continue  for  the  PRC.  See  Memorandum 
from  the  Office  of  Policy  to  David  M. 
Spooner,  Assistant  Secretary  for  Import 
Administration,  regarding  The  People’s 
Republic  of  China  Status  as  a  Non- 
Market  Economy,  dated  May  15,  2006 
(available  online  at  http://ia.ita.doc.gov/ 
download  /prc-nme-status/prc-nme- 
status-memo.pdf).  In  addition,  in  recent 
investigations,  the  Department  has 
continued  to  determine  that  the  PRC  is 
an  NME  country.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Partial  Affirmative 
Determination  of  Critical 
Circumstances:  Certain  Polyester  Staple 
Fiber  from  the  People’s  Republic  of 
China,  72  FR  19690  (April  19,  2007); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Activated 
Carbon  from  the  People’s  Republic  of 
China,  72  FR  9508  (March  2,  2007). 

In  accordance  with  section 
771(18)(C)(i)  of  the  Act,  the 
presumption  of  NME  status  remains  in 
effect  until  revoked  by  the  Department. 
The  presumption  of  NME  status  for  the 
PRC  has  not  been  revoked  by  the 
Department  and,  therefore,  remains  in 
effect  for  purposes  of  the  initiation  of 
this  investigation.  Accordingly,  the  NV 
of  the  product  is  appropriately  based  on 
factors  of  production  valued  in  a 
surrogate  market  economy  country,  in 
accordance  with  section  773(c)  of  the 
Act.  In  the  course  of  this  investigation, 
all  parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  the  PRC’s  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters. 

Petitioner  argues  that  India  is  the 
appropriate  surrogate  country  for  the 
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PRC,  because  it  is  a  market-economy 
country  at  a  comparable  level  of 
economic  development,  its  surrogate 
data  is  available  and  reliable,  and  it  is 
a  significant  producer  of  steel  threaded 
rod.  See  Petition,  at  27-28.  Petitioner 
asserts  that  other  potential  surrogate 
countries  are  not  known  manufacturers 
of  steel  threaded  rod.  See  Petition,  at  28; 
Initiation  Checklist.  Based  on  the 
information  provided  by  Petitioner,  the 
Department  believes  that  the  use  of 
India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiation. 
However,  after  initiation  of  the 
investigation,  interested  parties  will 
have  the  opportunity  to  submit 
comments  regarding  surrogate  country 
selection  and,  pursuant  to  19  C.F.R. 
351.301(cK3)(i),  will  be  provided  an 
opportunity  to  submit  publicly  available 
information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  the  preliminary 
determination. 

Petitioner  calculated  NVs  and 
dumping  margins  for  each  of  the  U.S. 
prices,  discussed  above,  using  the 
Department’s  NME  methodology  as 
required  by  19  C.F.R.  351.202{b){7)(i)(C) 
and  19  C.F.R.  351.408.  Petitioner 
calculated  NVs  based  on  its  own 
consumption  rates  for  producing  steel 
threaded  rod  in  2007.  See  Initiation 
Checklist.  Petitioner  states  that  its 
production  experience  is  representative 
of  the  production  process  used  in  the 
PRC  because  all  of  the  material  inputs 
and  processing  must  be  virtually 
identical,  and  are  unlikely  to  be 
materially  different  for  a  Chinese 
producer  of  steel  threaded  rod.  See 
Supplement  to  the  Petition,  at  9. 

Petitioner  valued  the  factors  of 
production  on  reasonably  available, 
public  surrogate  country  data,  including 
India  statistics  from  the  World  Trade 
Atlas,  public  information  from  the 
website  of  the  Joint  Plant  Committee,  an 
Indian  institution  that  collects  data  on 
the  Indian  iron  and  steel  industry,  and 
Key  World  Energy  Statistics  2003, 
published  by  the  International  Energy 
Agency,  as  adjusted  and  used  by  the 
Department  in  the  twelfth 
administrative  review  of  fresh  garlic 
from  the  PRC.  See  Initiation  Checklist. 
Where  Petitioner  was  unable  to  find 
input  prices  contemporaneous  with  the 
POI,  Petitioner  adjusted  for  inflation 
using  the  wholesale  price  index  for 
India,  as  published  in  “International 
Financial  Statistics”  by  the  International 
Monetary  Fund.  See  Petition,  at  29  and 
Exhibit  20.  For  purposes  of  initiation, 
the  Department  determines  that  the 
surrogate  values  used  by  Petitioner  are 
reasonably  available  and,  thus, 
acceptable  for  purposes  of  initiation. 


Petitioner  based  factory  overhead 
expenses,  selling,  general  and 
administrative  expenses,  and  profit,  on 
data  from  Lakshmi  Precision  Screws 
Limited  (“Lakshmi”),  an  Indian 
manufacturer  of  fasteners,  for  the  fiscal 
year  ending  March  31,  2007.  See 
Petition,  at  Exhibit  21.  The  Department 
has  previously  relied  on  Lakshmi ’s  data 
for  other  antidumping  investigation 
initiations  and  finds  Petitioner’s  use  of 
Lakshmi ’s  financial  ratios  appropriate 
for  purposes  of  initiation.  See  Initiation 
Checklist;  see  also  Steel  Wire  Garment 
Hangers  from  the  PRC:  AD  Investigation 
Initiation  Checklist  (September  10, 
2007):  and  Steel  Nails  from  the  PRC:  AD 
Investigation  Initiation  Checklist  (July  9, 
2007).  However,  the  Department  has 
made  minor  modifications,  as 
appropriate,  to  the  surrogate  financial 
ratios  as  calculated  by  Petitioner.  See 
Initiation  Checklist,  at  Attachment  V. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by 
Petitioner,  as  adjusted  by  the 
Department,  there  is  reason  to  believe 
that  imports  of  steel  threaded  rod  from 
the  PRC  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  LTFV.  Based 
on  comparisons  of  export  price  to  NV, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margins  for  steel  threaded  rod 
range  from  36.17  percent  to  659.26 
percent.  See  Initiation  Checklist,  at 
Attachment  V. 

Initiation  of  Antidumping 
Investigations 

Based  upon  the  examination  of  the 
Petition  on  steel  threaded  rod  from  the 
PRC,  the  Department  finds  that  the 
Petition  meets  the  requirements  of 
section  732  of  the  Act.  Therefore,  the 
Department  is  initiating  an  antidumping 
duty  investigation  to  determine  whether 
imports  of  steel  threaded  rod  from  the 
PRC  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  LTFV.  In 
accordance  with  section  733(b)(1)(A)  of 
the  Act,  unless  postponed,  the 
Department  will  make  its  preliminary 
determination  no  later  than  140  days 
after  the  date  of  this  initiation. 

Separate  Rates 

In  order  to  obtain  separate-rate  status 
in  NME  investigations,  exporters  and 
producers  must  submit  a  separate-rate 
status  application.  See  Policy  Bulletin 
05.1:  Separate-Rates  Practice  and 
Application  of  Combination  Rates  in 
Antidumping  Investigations  involving 
Non-Market  Economy  Countries  (April 
5,  2005)(“Separate  Rates/Combination 
Rates  Bulletin”),  available  on  the 
Department’s  website  at  http:// 


ia.ita.doc.gov/policy /bull05-l. pdf.  The 
specific  requirements  for  submitting  the 
sepcu-ate-rate  application  in  this 
investigation  are  outlined  in  detail  in 
the  application  itself,  available  on  the 
Department’s  website  at  http:// 
ia.ita.doc.gov/ia-highlights-and- 
news.html  on  the  date  of  publication  of 
this  initiation  notice  in  the  Federal 
Register.  The  separate  rate-application 
will  be  due  on  June  2,  2008. 

NME  Respondent  Selection  and 
Quantity  and  Value  Questionnaire 

The  Department  will  request  quantity 
and  value  information  from  all  loiown 
exporters  and  producers  identified  in 
the  Petition  and  Supplement  to  the 
Petition.  The  quantity  and  value  data 
received  from  NME  exporters/producers 
will  he  used  as  the  basis  to  select  the 
mandatory  respondents. 

The  Department  requires  that  the 
respondents  submit  a  response  to  both 
the  quantity  and  value  questionnaire 
and  the  separate-rate  application  by  the 
respective  deadlines  in  order  to  receive 
consideration  for  separate-rate  status. 
See  Circular  Welded  Austenitic 
Stainless  Pressure  Pipe  from  the 
People’s  Republic  of  China:  Initiation  of 
Antidumping  Duty  Investigation,  73  FR 
10221, 10225  (February  26,  2008);  and 
Initiation  of  Antidumping  Duty 
Investigation:  Certain  Artist  Canvas 
From  the  People’s  Republic  of  China,  70 
FR  21996,  21999  (April  28,  2005). 
Appendix  I  of  this  notice  contains  the 
quantity  and  value  questionnaire  that 
must  be  submitted  by  all  NME 
exporters/producers  no  later  than  April 
22,  2008.  In  addition,  the  Department 
will  post  the  quantity  and  value 
questionnaire  along  with  the  filing 
instructions  on  the  Import 
Administration  website,  at  http:// 
ia.ita.doc.gov/ia-highlights-and- 
news.html.  The  Department  will  send 
the  quantity  and  value  questionnaire  to 
those  PRC  companies  identified  in  the 
Petition,  at  Exhibit  6,  and  in  the 
Supplement  to  the  Petition,  at  Exhibit  B. 

Use  of  Combination  Rates  in  an  NME 
Investigation 

The  Department  will  calculate 
combination  rates  for  certain 
respondents  that  are  eligible  for  a 
separate  rate  in  this  investigation.  The 
Separate  Rates/Combination  Rates 
Bulletin  states: 

{wjhile  continuing  the  practice  of 
assigning  separate  rates  only  to 
exporters,  all  separate  rates  that  the 
Department  will  now  assign  in  its 
NME  investigations  will  be  specific 
to  those  producers  that  supplied  the 
exporter  during  the  period  of 
investigation.  Note,  however,  that 


17322 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


one  rate  is  calculated  for  the 
exporter  and  all  of  the  producers 
which  supplied  subject 
merchandise  to  it  during  the  period 
of  investigation.  This  practice 
applies  both  to  mandatory 
respondents  receiving  an 
individually  calculated  separate 
rate  as  well  as  the  pool  of  non- 
investigated  firms  receiving  the 
weighted-average  of  the 
individually  calculated  rates.  This 
practice  is  referred  to  as  the 
application  of  “combination  rates” 
b^ause  such  rates  apply  to  specific 
combinations  of  exporters  and  one 
or  more  producers.  The  cash- 
deposit  rate  assigned  to  an  exporter 
will  apply  only  to  merchandise 
both  exported  by  the  firm  in 
question  and  produced  by  a  firm 
that  supplied  the  exporter  during 
the  period  of  investigation. 

See  Separate  Rates/Combination  Rates 
Bulletin,  at  6. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act  and  19  C.F.R. 
351.202(f),  copies  of  the  public  version 
of  the  Petition  have  been  provided  to 


the  representatives  of  the  Government  of 
the  PRC.  Because  of  the  particularly 
large  number  of  exporters  emd  producers 
identified  in  the  Petition,  the 
Department  considers  the  service  of  the 
public  version  of  the  Petition  to  the 
foreign  exporters/producers  satisfied  by 
the  delivery  of  a  public  version  to  the 
Government  of  the  PRC,  consistent  with 
19  C.F.R.  351.203(c)(2). 

U.S.  International  Trade  Commission 
Notification 

The  Department  has  notified  the  ITC 
of  its  initiation,  as  required  by  section 
732(d)  of  the  Act. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  ITC  will  preliminarily  determine, 
no  later  than  April  21,  2008,  whether 
there  is  a  reasonable  indication  that  the 
U.S.  industry  is  materially  injiired  or 
threatened  with  material  injury  by 
imports  of  steel  threaded  rod  from  the 
PRC.  A  negative  ITC  determination  with 
respect  to  the  investigation  will  result  in 
the  investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 


This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated;  March  25,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

Where  it  is  not  practicable  to  examine 
all  known  exporters/producers  of 
subject  merchcmdise,  section  777A(c)(2) 
of  the  Tariff  Act  of  1930,  as  amended, 
permits  us  to  investigate  1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid  based 
on  the  information  available  at  the  time 
of  selection,  or  2)  exporters  and 
producers  accounting  for  the  largest 
volume  and  value  of  the  subject 
merchandise  that  can  reasonably  be 
examined. 

In  the  chart  below,  please  provide  the 
total  quantity  and  total  value  of  all  your 
sales  of  merchandise  covered  by  the 
scope  of  this  investigation  (see  “Scope 
of  Investigation”  section  of  this  notice), 
produced  in  the  PRC,  and  exported/ 
shipped  to  the  United  States  during  the 
period  July  1,  2007,  through  December 
31,  2007. 


Market 

United  States  . 

1.  Export  Price  Sales . 

2.  a.  Exporter  Name  . 

b.  Address . 

c.  Contact . . . 

d.  Phone  No . 

e.  Fax  No . 

3.  Constructed  Export  Price  Sales 

4.  Further  Manufactured  . 

Total  Sales . 


Total  Value 


Total  Quantity: 

•  Please  report  quantity  on  a  metric 
ton  basis.  If  any  conversions  were 
used,  please  provide  the  conversion 
formula  and  source. 

Terms  of  Sales: 

•  Please  report  all  sales  on  the  same 
terms  (e.g.,  free  on  boeu’d  at  port  of 
export). 

Total  Value: 

•  All  sales  values  should  be  reported 
in  U.S.  dollars.  Please  indicate  any 
exchange  rates  used  and  their 
respective  dates  and  sources. 

Export  Price  Sales: 

•  Generally,  a  U.S.  sale  is  classified  as 
an  export  price  sale  when  the  first 
sale  to  an  unaffiliated  customer 
occurs  before  importation  into  the 
United  States. 


•  Please  include  any  sales  exported  by 
your  company  directly  to  the 
United  States. 

•  Please  include  any  sales  exported  by 
your  company  to  a  third-country 
market  economy  reseller  where  you 
had  knowledge  that  the 
merchandise  was  destined  to  be 
resold  to  the  United  States. 

•  If  you  are  a  producer  of  subject 
merchandise,  please  include  any 
sales  manufactured  by  your 
company  that  were  subsequently 
exported  by  an  affiliated  exporter  to 
the  United  States. 

•  Please  do  not  include  any  sales  of 
subject  merchandise  manufactured 
in  Hong  Kong  in  your  figures. 

Constructed  Export  Price  Sales: 

•  Generally,  a  U.S.  sale  is  classified  as 
a  constructed  export  price  sale 
when  the  first  sale  to  an  unaffiliated 


customer  occurs  after  importation. 
However,  if  the  first  sale  to  the 
unaffiliated  customer  is  made  by  a 
person  in  the  United  States 
affiliated  with  the  foreign  exporter, 
constructed  export  price  applies 
even  if  the  sale  occurs  prior  to 
importation. 

•  Please  include  any  sales  exported  by 
your  company  directly  to  the 
United  States; 

•  Please  include  any  sales  exported  by 
your  company  to  a  third-country 
market  economy  reseller  where  you 
had  knowledge  that  the 
merchandise  was  destined  to  be 
resold  to  the  United  States. 

•  If  you  are  a  producer  of  subject 
merchandise,  please  include  any 
sales  manufactured  by  your 
company  that  were  subsequently 
exported  by  an  affiliated  exporter  to 
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the  United  States. 

•  Please  do  not  include  any  sales  of 
subject  merchandise  manufactured 
in  Hong  Kong  in  your  figures. 

Further  Manufactured: 

•  Sales  of  further  manufactured  or 
assembled  (including  re— packaged) 
merchandise  is  merchandise  that 
undergoes  further  manufacture  or 

•  assembly  in  the  United  States 
before  being  sold  to  the  first 
unaffiliated  customer. 

•  Further  manufacture  or  assembly 
costs  include  amounts  incurred  for 
direct  materials,  labor  and 
overhead,  plus  amounts  for  general 
and  administrative  expense,  interest 
expense,  and  additional  packing 
expense  incurred  in  the  country  of 
further  manufacture,  as  well  as  all 
costs  involved  in  moving  the 
product  ft'om  the  U.S.  port  of  entry 
to  the  further  manufacturer. 

(FR  Doc.  E8-6712  Filed  3-31-08;  8:45  am] 

BILUt4G  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  Of  Review 

AGENCY:  International  Trade 
Administration. 

ACTION:  Notice  of  Application  for  an 
Export  Trade  Certificate  of  Review  from 
Sirius  Chemical  Group,  Inc. 

SUMMARY:  Export  Trading  Company 
Affairs  (“ETCA”),  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review  (“Certificate”).  This  notice 
summarizes  the  conduct  for  which  , 
certification  is  sought  and  requests' ' 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Anspacher,  Director,  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  by  telephone  at 
(202)  482-5131  (this  is  not  a  toll-free 
number)  or  E-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  fi-om  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 


conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 

If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  702 1-B  H, 
Washington,  E)C  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  die  Freedom  of 
Information  Act  (5  U.S.C.  552). 

However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant'if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  “Export  Trade 
Certificate  of  Review,  application 
number  08-00004.”  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Sirius  Chemical  Group, 

Inc.  (“SCG”),  2050  Russett  Way,  Carson 
City,  Nevada  89703.  ^ 

Contact:  Jesse  J.  Storr,  President, 
Telephone:  (770)  506-9242. 

Application  No.:  08-00004. 

Date  Deemed  Submitted:  March  21, 
2008. 

Members  (in  addition  to  applicant): 
None. 

SCG  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operations. 

Export  Trade 

1.  Products 

All  Products. 

2.  Services 

All  Services. 

3.  Technology  Rights 

Technology  rights,  including,  but  not 
limited  to,  patents,  trademarks,  ' 


copyrights,  and  trade  secrets  that  relate 
to  Products  and  Services. 

4.  Export  Trade  Facilitation  Services  (As 
They  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to, 
professional  services  in  the  areas  of 
government  relations  and  assistance 
with  state  and  federal  programs;  foreign 
trade  and  business  protocol;  consulting; 
market  research  and  analysis;  collection 
of  information  on  trade  opportunities; 
marketing;  negotiations;  joint  ventures; 
shipping;  export  management;  export 
licensing;  advertising;  documentation 
and  services  related  to  compliance  with 
customs  requirements;  insurance  and 
financing;  trade  show  exhibitions; 
organizational  development; 
management  and  labor  strategies; 
transfer  of  technology;  transportation 
services;  and  facilitating  the  formation 
of  shippers’  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  With  respect  to  the  sale  of  Products 
and  Services,  licensing  of  Technology 
Rights  and  provision  of  Export  Trade 
Facilitation  Services,  SCG  may: 

a.  Provide  and/or  arrange  for  the 

provision  of  Export  Trade  Facilitation 
Services:  ^ 

b.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportunities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

c.  Enter  into  exclusive  and/or  non¬ 
exclusive  licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  to  Export  Markets; 

d.  Enter  into  exclusive  and/or  non¬ 
exclusive  arrangements  with 
distributors  and/or  sales  representatives 
in  Export  Markets: 

e.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services,  and/or  Technology  Rights: 

f.  Allocate  export  orders  among 
Suppliers; 

g.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 


17324 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


sales  and/or  licensing  in  Export 
Markets: 

h.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights:  and 

i.  Enter  into  contracts  for  shipping  of 
Products  to  Export  Markets. 

2.  SCG  may  exchange  information  on 
a  one-to-one  basis  with  individual 
Suppliers  regarding  that  Supplier’s 
inventories  and  near-term  production 
schedules  for  the  purpose  of 
determining  the  availability  of  Products 
for  export  emd  coordinating  export  with 
distributors. 

Dated:  March  25,  2008. 

Jeffrey  Anspacher, 

Director,  Export  Trading  Company  Affairs. 
[FR  Doc.  E8-6646  Filed  3-31-08:  8:45  am] 
BILUNG  CODE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce.. 


EFFECTIVE  DATE:  April  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest,  AD/CVD  Operations, 
Office  3,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  emd  Constitution  Ave.,  NW, 
Washington,  D.C.  20230,  telephone: 
(202)  482-3338. 

SUPPLEMENTARY  INFORMATION:  Section 
702  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  (“the  Act”)  requires 
the  Department  of  Commerce  (“the 
Department”)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined  . 
in  section  702(h)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  to  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department’s  quarterly  update  of 
subsidies  on  articles  of  cheese  that  were 
imported  during  the  period  October  1, 
2007  through  December  31,  2007. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)  of  thaAct) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 


articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available.  The 
Department  will  incorporate  additional 
programs  which  are  found  to  constitute 
subsidies,  and  additional  information 
on  the  subsidy  programs  listed,  as  the 
information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW, 
Washington,  D.C.  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  March  24,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 


APPENDIX 

SUBSIDY  PROGRAMS  ON  CHEESE  SUBJECT  TO  AN  IN-QUOTA  RATE  OF  DUTY 


Country 

Program(s) 

Gross’  Subsidy  ($/lb) 

Net2  Subsidy  ($/lb) 

27  European  Union  Member  States^  . . 

European  Union  Restitution 
Payments 

$0.00 

$0.00 

Canada  . .\ . 

Export  Assistance  on  Certain 
Types  of  Cheese 

$  0.35 

$0.35 

Norway . 

Indirect  (Milk)  Subsidy 
Consumer  Subsidy 

$0.00 

$0.00 

$0.00 

$0.00 

'  Total 

•  '•  $0.00 

$0.00 

Switzerland  . . . 

Deficiency  Payments 

■  $  0.00 

$0.00 

’  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 

3  The  27  member  states  of  the  European  Union  are:  Austria,  Belgium,  Bulgaria,  Cyprus,  Czech  Republic,  Denmark,  Estonia,  Finland,  France, 
Germany,  Greece,  Hungary,  Ireland,  Italy,  Latvia,  Lithuania,  Luxembourg,  Malta,  Netherlands,  Poland,  Portugal,  Romania,  Slovakia,  Slovenia, 
Spain,  Sweden,  the  United  Kingdom. 


[FR  Doc.  E8-6714  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 


ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  March  12.  2008, 
ThyssenKrupp  Mexinox  S.A.  de  C.V. 
and  Mexinox  USA,  Inc.  (collectively 
“Mexinox”)  filed  a  First  Request  for 
Panel  Review  with  the  United  States 
Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement.  Panel 
review  was  requested  of  the  Final 
Results  of  the  2005/2006  Antidumping 
Duty  Administrative  Review  made  by 
the  International  Trade  Administration, 
respecting  Stainless  Steel  Sheet  and 


Strip  in  Coils  firom  Mexico.  The 
determination  was  published  in  the 
Federal  Register  (73  Fed.  Reg.  7710)  on 
February  11,  2008.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-MEX-2008-1904-01  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Ann  Y.  lyomasa.  Deputy  United 
States  Secretary,  NAFTA  Secretariat, 
Suite  2061, 14th  and  Constitution 
Avenue,  Washington,  DC  20230,  (202) 
482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
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Agreement  (“Agreement”)  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
bases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  Ae  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  emd 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  (“Rules”). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
March  12,  2008,  requesting  panel  review 
of  the  determination  and  order 
described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  lor ‘filing 
a  Complaint  is  April  11,  2008);  r,  , 

(b)  A  Party,  investigating  authority  cr 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  pf  the 
final  determination  may  participate  in 
the  panel  review  by  filing.a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
April  28,  2008);  and 

(c)  The  panel  review  shall  be  limited 
to  tbe  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated;  March  26,  2008. 

Marsha  Ann  Y.  lyomasa. 

Deputy  United  States  Secretary,  NAFTA 
Secretariat. 

[FR  Doc.  E8-6690  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
Commerce. 

ACTION:  Notice  of  Intent  to  Evaluate  and 
Notice  of  Availability  of  Final  Findings. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Wells*  (Maine) 
National  Estuarine  Research  Reserve, 
the  Narragansett  Bay  (Rhode  Island) 
National  Estuarine  Research  Reserve, 
and  the  Wisconsin  Coastal  Management 
Program. 

The  Coastal  Zone  Management 
Program  evaluation  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (CZMA)  and  regulations  at  15 
CFR  Part  923,  Subpart  L.  The  National 
Estuarine  Research  Reserve  evaluations 
will  be  conducted  pursuant  to  sections 
312  and  315  of  the  CZMA  and 
regulations  at  15  CFR  Part  921,  Subpart 
E  and  Part  923,  Subpart  L.  The  CZMA 
requires  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  implementation. 
Evaluation  of  Coastal  Management 
Programs  and  National  Estuarine 
Research  Reserves  requires  findings 
concerning  the  extent  to  which  a  state 
has  met  the  national  objectives,  adhered 
to  its  Coastal  Management  Program 
document  or  Reserve  final  management 
plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
under  the  CZMA. 

Each  evaluation  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  state,  cmd  local  agencies  and 
members  of  the  public.  A  public 
meeting  will  be  held  as  part  of  the  site 
visit.  Notice  is  hereby  given  of  the  dates 
of  the  site  visits  for  the  listed 
evaluations,  and  the  dates,  local  times, 
and  locations  of  the  public  meetings 
during  the  site  visits. 

Dates  and  Times:  The  Wells  (Maine) 
National  Estuarine  Research  Reserve 
evaluation  site  visit  will  be  held  May 
13-15,  2008.  One  public  meeting  will  be 
held  during  the  week.  The  public 
meeting  will  be  held  on  Wednesday, 
May  14,  2008,  at  5  p.m.  at  the  Mather 


Auditorium,  Wells  National  Estuarine 
Research  Reserve  at  Laudholm  Farm, 

342  Laudholm  Farm  Road,  Wells, 

Maine. 

The  Narragansett  Bay  (Rhode  Island) 
National  Estuarine  Research  Reserve 
evaluation  site  visit  will  be  held  May 
20-23,  2008.  One  public  meeting  will  be 
held  during  the  week.  The  public 
meeting  will  be  held  on  Wednesday, 

May  21,  2008,  at  12  noon  at  the  Hope 
Brown  Center,  Farnham  Farm,  Prudence 
Island,  Rhode  Island.  ONLY  in  the  event 
the  ferry  to  Prudence  Island  cannot 
operate,  the  public  meeting  will  be  held 
on  Wednesday,  Mby  21,  2008,  at  12 
noon  at  the  Foundry,  Room  280,  235 
Promenade  Street,  Providence,  Rhode 
Island. 

The  Wisconsin  Coastal  Management 
Program  evaluation  site  visit  will  be 
held  June  16-20,  2008.  One  public 
meeting  will  be  held  during  the  week. 

The  public  meeting  will  be  held  on 
Wednesday,  June  18,  2008,  at  6  p.m.  at 
The  Crossroads  at  Big  Creek,  2041 
Michigan  Street,  Sturgeon  Bay, 
Wisconsin. 

ADDRESSES:  Copies  of  states’  most  recent 
performance  reports,  as  well  as  OCRM’s 
evaluation  notification  and 
supplemental  information  request 
letters  to  the  states,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting  held  for  a  Program.  Please 
direct  written  comments  to  Kate  Barba, 
Chief,  National  Policy  and  Evaluation 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 

1305  East-West  Highway,  10th  Floor, 
N/ORM7,  Silver  Spring,  Maryland 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  the  Final  Evaluation 
Findings. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  availability  of  the 
final  evaluation  findings  for  the  South 
Slough  (Oregon)  National  Estuarine 
Research  Reserve  (South  Slough  NERR) 
and  the  Maryland  and  New  York  Coastal 
Management  Programs  (CMPs).  Sections 
312  and  315  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  require  a  continuing  review  of* 
the  performance  of  coastal  states  with 
respect  to  approval  of  CMPs  and  the 
operation  and  management  of  NERRs. 

The  states  of  McU’^and  and  New  York 
were  found  to  be  implementing  and 
enforcing  their  federally  approved 
coastal  management  programs, 
addressing  the  national  coastal  ■ 
management  objectives  identified  in 
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CZMA  Section  303{2)(AHK).  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards.  The 
South  Slough  NERR  was  found  to  be 
adhering  to  programmatic  requirements 
of  the  NERR  System. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  written 
request  from:  Kate  Barba,  Chief, 

National  Policy  and  Evaluation 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1305  East-West  Highway,  10th  Floor, 
N/ORM7,  Silver  Spring,  Maryland 
20910,  or  Kate.Barba@noaa.gov. 

FOR  FURTHER  INFORMATibN  CONTACT:  Kate 
Barba,  Chief,  National  Policy  and 
Evaluation  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
10th  Floor,  N/ORM7,  Silver  Spring, 
Maryland  20910,  (301)  563-1182. 

Dated:  March  20,  2008. 

David  M.  Kennedy, 

Director,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and  Atmospheric 
Administration. 

Federal  Domestic  Assistance 

Catalog  11.419.  Coastal  Zone  Management 

Program  Administration. 

[FR  Doc.  E8-6696  Filed  3-31-08;  8:45  am] 
BtLUNG  CODE  351(M>&-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Hydrographic  Services  Review  Panel 
Meeting 

agency:  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce 

ACTION:  Notice  of  public  meeting  (via 
conference  call). 

SUMMARY:  The  Hydrographic  Services 
Review  Panel  (HSRP)  was  established 
by  the  Secretary  of  Commerce  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  matters 
related  to  the  responsibilities  and 
authorities  set  forth  in  section  303  of  the 
Hydrographic  Services  Improvement 
Act  of  1998,  its  amendments,  and  such 
‘Other  appropriate  matters  that  the  Under 
Secretary  refers  to  the  Panel  for  review 
and  advice.  The  purpose  of  the 
conference  call  is  to  allow  Panel 
members  to  deliberate  and  vote  on 
recommendations  related  to  topics 
presented  during  a  public  meeting  in 
Miami,  Florida,  on  March  7,  2008,  and 
to  allow  members  to  deliberate  and  vote 
on  drafted  recommendations  on  the 


“Integrated  Ocean  Observing  System 
Operational  Wave  Observation  Plan.” 
Written  public  comments  should  be 
submitted  to  Captain  Steven  Barnum, 
Designated  Federal  Officer  (DFO),  by 
April  15,  2008. 

Date  and  Time:  The  conference  call 
will  convene  at  2  p.m.  Eastern  Time, 
April  18,  2008,  and  end  at  or  about  3:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Steven  Barnum,  NOAA, 
Designated  Federal  Officer  (DFO),  Office 
of  Coast  Survey,  National  Ocean 
Service,  NOAA  (N/CS),  1315  East  West 
Highway,  Silver  Spring,  Maryland 
20910;  Telephone:  301-713-2770,  Fax: 
301-713-4019;  e-mail: 
Steven.Bamum@noaa.gov  or 
Hydroservices.panel@noaa.gov;  and  for 
more  information  visit  the  NOAA  HSRP 
Web  site  at  http:// 
nauticalcharts.noaa.gov/ocs/hsrp/ 
hsrp.htm. 

SUPPLEMENTARY  INFORMATION;  This 
conference  call  is  available  to  the  public 
through  the  following,  toll  free  call-in 
number:  (800)  779-9311  participant 
passcode:  HSRP.  Interested  members  of 
the  public  may  call  this  number  and 
listen  to  the  meeting.  Persons  with 
hearing  impairments  may  follow  the 
proceedings  by  calling  the  Federal  Relay 
Service  [TTY  (800)  877-8339,  Voice 
(866)  377-8642  or  Voice  Carry-Over 
(877)  877-6280]  and  provide  the  Service 
with  the  conference  call  number  and  , 
participant  passcode.  Be  sure  to  notify  ,, 
the  operator  that  it  is  a  “Conference  ^  jj 
Call”  before  you  provide  call  number 
and  participant  passcode.  , 

Matters  to  be  Considered:  Panel  'i"  ' 
deliberations  ajid  a  vote  is  required  fbr  ■ 
recommendations  related  to  “The 
Integrated  Ocean  Observing  System 
(lOOS)  Operational  Wave  Observation 
Plan;”  NOAA’s  hydrographic  services’ 
budget  concerns;  and  other  relative, 
programmatic  issues.  Briefing  materials 
and  an  agenda  will  be  posted  before  the 
conference  call;  please  visit  http:// 
nau  ticalcharts.noaa  .gov/ocs/hsrp/ 
hsrp.htm. 

Dated:  March  26.  2008. 

Captain  Steven  Barnum, 

Director,  Office  of  Coast  Survey,  National 
Oceanic  and  Atmospheric  Administration. 
[FR  Doc.  E8-6721  Filed  3-31-08;  8:45  am] 
BILUt4G  CODE  3510->IE-P 


i;  ■  r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XG74 

Permits;  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  foreign 
fishing  application. 

SUMMARY:  NMFS  publishes  for  public 
review  and  comment  information 
regarding  a  foreign  fishing  application 
submitted  under  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

DATES:  Comments  must  be  received  by 
April  15,  2008. 

ADDRESSES:  Send  comments  or  requests 
for  a  copy  of  the  application  to  NMFS, 
Office  of  International  Affairs,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910. 

Comments  on  this  notice  may  also  be 
submitted  by  e-mail  to 
nmfs.foreignfishingl@noaa.gov.  Include 
in  the  subject  line  the  following 
document  identifier:  RIN  0648-XG74. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Rogers,  Office  of 
International  Affairs,  (301)  713-9090. 
SUPPLEMENTARY  INFORMATION: 

„  ,  li'd 

Backgroutid 

Section  204(d)  of  the  Magnuson- 
Stevens  Act  (16  U.S.C.  1824(d)) 
provides,  among  other  things,  that  the 
Secretary  of  Commerce  (Secretary)  may 
issue  a  transshipment  permit  which 
authorizes  a  vessel  other  than  a  vessel 
of  the  United  States  to  engage  in  fishing 
consisting  solely  of  transporting  fish  or 
fish  products  at  sea  from  a  point  within 
the  U.S.  Exclusive  Economic  Zone  (EEZ) 
or,  with  the  concurrence  of  a  state, 
within  the  boundaries  of  that  state  to  a 
point  outside  the  United  States. 

Section  204(d)(3)(D)  of  the  Magnuson- 
Stevens  Act  provides  that  an  application 
may  not  be  approved  until  the  Secretary 
determines  that  “no  owner  or  operator 
of  a  vessel  of  the  United  States  which 
has  adequate  capacity  to  perform  the 
transportation  for  which  the  application 
is  submitted  has  indicated  ...  an  interest 
in  performing  the  transportation  at  fair 
and  reasonable  rates.”  NMFS  is 
publishing  this  notice  as  part  of  its  effort 
to  make  such  a  determination  with 
respect  to  the  application  described 
below. 
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Summary  of  Application 

NMFS  has  received  an  application 
requesting  authorization  for  five 
Mexican  vessels  to  receive,  within  the 
Pacific  waters  of  the  U.S.  EEZ  south  of 
34°00'  N.  lat.  and  east  of  121°00'  W. 
long.,  transfers  of  live  tuna  from  U.S. 
purse  seiners  for  the  purpose  of 
transporting  the  tuna  alive  to  an 
aquaculture  facility  located  in  Baja 
California,  Mexico.* 

Interested  U.S.  vessel  owners  and 
operators  may  obtain  a  copy  of  the 
complete  applk;ation  from  NMFS  (see 
ADDRESSESr 

Dated:  March  26.  2008. 

Dean  Swanson, 

Acting  Director,  Office  of  International 
Affairs,  National  Marine  Fisheries  Service. 
(FR  Doc.  E8-6698  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[DOD-2007-OS-0137] 

Defense  Transportation  Regulation, 
Part  IV 

AGENCY:  Department  of  Defense;  United 
States  Transportation  Command 
(USTRANSCOM). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  published  Phase  II  Interim  Final 
Business  Rules  for  the  Fcunilies  First 
Personal  Property  Program  in  the 
Defense  Transportation  Regulation 
(DTR)  Part  IV  (DTR  4500.9R).  These 
Phase  II  Business  Rules,  Appendix  U 
with  eight  Attachments,  are  available  on 
the  USTRANSCOM  Web  site  at  http:// 
WWW. transcom.mil/j5/ pt/ 
dtr _part_iv.cfm,  with  two  execution- 
type  Attachments  listed  on  the  Surface 
Deployment  and  Distribution  Command 
(SDDC)  Web  site  at  http:// 

WWW.  sddc.  army.  mil/Public/ 
Personal%20Property/ 

Families  %  20First/Phase  %  2011/ 

Business%20Rules%20Attachments? 

summary=fullcontent. 

The  business  rules  outline  how  the 
Department  of  Defense  will  manage  the 
movement  of  personal  property  using 
prim€uily  commercial  resources. 

DATES:  Comments  must  be  received  on 
or  before  30  March  2008.  Do  not  submit 
comments  directly  to  the  point  of 
contact  or  mail  your  comments  to  any 
address  other  tlf&t  what  is  shown  below. 
Doing  so  will  delay  the  posting  of  the 
submission.  You  may  submit  comments, 
identified  by  docket  number  and  or  RIN 


number  and  title,  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  Management 
System  Office,  1160  Defense  Pentagon, 
Washington,  DC  20301-1160. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  or  Regulatory 
Information  Number  (RIN)  for  this 
Federal  Register  document.  The  general 
policy  for  comments  and  other 
submissions  from  members  of  the  public 
is  to  make  these  submissions  available 
for  public  viewing  on  the  Internet  at 
http://regulations.gov  as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Teague,  United  States 
Transportation  Command,  TCJ5/4-PT, 
508  Scott  Drive,  Scott  Air  Force  Base,  IL 
62225-5357;  (618)  229-1985  or  Ms. 
Rosia  Lindsey,  Surface  Deployment  and 
Distribution  Command,  SDDC-PPP- 
OPS,  709  Ward  Drive,  Bldg  1990,  Scott 
Air  Force  Base,  IL  62225;  (618)  220- 
5484. 

SUPPLEMENTARY  INFORMATION:  Request 
comments  be  submitted  in  “Word 
Document  Format”  as  indicated  above. 
In  furtherance  of  DOD’s  goal  to  develop 
and  implement  an  efficient  personal 
property  program  to  facilitate  quality 
movements  of  personal  property  for  our 
military  members  and  civilian 
employees.  Phase  II  Business  Rules 
were  developed  in  concert  with  the 
Military  Services,  SDDC  and  industry. 
The  following  Phase  II  Business  Rules 
are  available  for  review  and  comment: 

Appendix  U — Phase  II  Families  First 
(USTRANSCOM  Web  site). 

Attachment  UA — Electronic  Billing 
(USTRANSCOM  Web  site). 

Attachment  UE — Minimum 
Performance  Score  (USTRANSCOM 
Web  site). 

Attachment  UF — Best  Value  Score 
(USTRANSCOM  Web  site). 

Attachment  UG — TSP  Ranking 
(USTRANSCOM  Web  site). 

Attachment  UH — Customer 
Satisfaction  Survey  (USTRANSCOM 
Web  site). 

Attachment  UJ — Shipment 
Management  (USTRANSCOM  Web  site). 

Attachment  UQ — Quality  Assurance 
(USTRANSCOM  Web  site). 

Attachment  UR — Families  First 
Tender  of  Service  (USTRANSCOM  Web 
site). 

Attachment  C — TSP  Qualification 
(SDDC  Web  site). 

Attachment  D— Rate  Filing  Document 
(SDDC  Web  site). 


Any  subsequent  modification(s)  to  the 
business  rules  will  be  published  in  the 
Federal  Register  and  incorporated  into 
the  Defense  Transportation  Regulation 
(DTR)  Part  IV  (DTR  4500.9R).  These 
program  requirements  do  not  impose  a 
legal  requirement,  obligation,  sanction 
or  penalty  on  the  public  sector,  and  will 
not  have  an  economic  impact  of  $100 
million  or  more. 

Additional  Information 

In  addition,  the  following  final 
business  rules  are  available  on  http:// 
www.sddc.army.mil/Public/ 
Personal%20Property/ 

Families  %  20First/Phase  %  2011/ 
Business%20Rules%  20 Attachments? 
summary=fullcon  ten  t 
Attachment  K — International  Tender. 
Attachment  L — 400NG  Domestic 
Tariff. 

A  complete  version  of  the  DTR  is 
available  via  the  internet  on  the 
USTRANSCOM  homepage  at  http:// 
WWW. transcom.mil/ j5/ pt/ 
dtrjpartjy.cfm. 

Dated:  March  26,  2008. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

(FR  Doc.  E8-6660  Filed  3-31-08;  8:45  am] 

BILLING  CODE  S001-06-P  . 


DEPARTMENT  OF  DEFENSE 

United  States  Marine  Corps;  Privacy 
Act  of  1974;  System  of  Records 

AGENCY:  United  States  Marine  Corps, 
DoD. 

ACTION:  Notice  to  Delete  a  System  of 
Records  Notices. 

SUMMARY:  The  U.S.  Marine  Corps  is 
deleting  a  system  of  records  notices 
from  its  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a). 

OATES:  Effective  April  1,  2008. 
ADDRESSES:  Send  comments  to 
Headquarters,  U.S.  Marine  Corps,  FOIA/ 
PA  Section  (CMC-ARSE),  2  Navy 
Annex,  Room  1005,  Washington,  DC 
20380-1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tracy  D.  Ross  at  (703)  614-4008. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps’  records  systems  notices 
for  records  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  aveiilable  from 
the  address  above. 

The  U.S.  Marine  Corps  proposes  to 
delete  a  system  of  records  notices  from 
its  inventory  of  record  systems  subject 
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to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 

Dated;  March  26,  2008. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion; 

MRS00001 

SYSTEM  NAME: 

Reserve  Manpower  Management  and 
Pay  System. 

reason: 

T7346,  Defense  Joint  Military  Pay 
System-Reserve  Component,  is  a 
Defense  Finance  and  Accounting 
Service  system  that  covers  this 
collection.  Accordingly,  all  files  have 
been  merged  into  that  system. 

(FR  Doc.  E8-6652  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  S<K)1-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Educational  Advisory  Committee 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  of  1972  (5 
U.S.C.,  Appendix,  as  amended),  the 
Sunshine  in  the  Government  Act  of 
1976  (5  U.S.C.  552b,  as  amended),  and 
41  CFR  102-3.150,  the  following 
meeting  notice  is  announced: 

Name  of  Committee:  U.S.  Army  War 
College  Subcommittee  of  the  Army  Education 
Advisory  Committee. 

Dates  of  Meeting:  April  17,  2008,  and  April 
18,  2008. 

Place  of  Meeting:  U.S.  Army  War  College, 
122  Forbes  Avenue,  Carlisle,  PA,  Command 
Conference  Room,  Root  Hall,  Carlisle 
Barracks,  Pennsylvania  17013. 

Time  of  Meeting:  8  a.m.-5  p.m. 

Proposed  Agenda:  Receive  information 
briefings;  conduct  discussions  with  the 
Cdmmandant  and  stafi  and  faculty;  table  and 
examine  online  College  issues;  assess 
resident  and  distance  education  programs, 
self-study  techniques,  assemble  a  working 
group  for  the  concentrated  review  of 
institutional  policies  and  a  working  group  to 
address  committee  membership  and  charter 
issues;  propose  strategies  and 
recommendations  that  will  continue  the 
momentum  of  federal  accreditation  success 
and  guarantee  compliance  with  regional 
accreditation  standards. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  advance  approval  or  obtain 


further  information,  contact  Colonel 
Dennis  D.  Tewksbury  at  (717)  245-3097. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  Interested 
persons  may  submit  a  written  statement 
for  consideration  by  the  U.S.  Army  War 
College  Subcommittee.  Written 
statements  should  be  no  longer  than  two 
type-written  pages  and  must  address: 
The  issue,  discussion,  and  a 
recommended  course  of  action. 
Supporting  documentation  may  also  be 
included  as  needed  to  establish  the 
appropriate  historical  context  and  to 
provide  any  necessary  background 
information. 

Individuals  submitting  a  written 
statement  must  submit  their  statement 
to  the  Designated  Federal  Officer  at 
USAWC,  122  Forbes  Avenue,  Carlisle, 
PA  17013,  at  any  point,  however,  if  a 
written  statement  is  not  received  at  least 
10  calendar  days  prior  to  the  meeting, 
which  is  the  subject  of  this  notice,  then 
it  may  not  be  provided  to  or  considered 
by  the  U.S.  Army  War  College 
Subcommittee  until  its  next  open 
meeting. 

The  Designated  Federal  Officer  will 
review  all  timely  submissions  with  the 
U.S.  Army  War  College  Subcommittee 
Chairperson,  and  ensure  they  are 
provided  to  members  of  the  U.S.  Army 
War  College  Subcommittee  before  the 
meeting  that  is  the  subject  of  this  notice. 
After  reviewing  the  written  comments, 
the  Chairperson  and  the  Designated 
Federal  Officer  may  choose  to  invite  the 
submitter  of  the  comments  to  orally 
present  their  issue  during  an  open 
portion  of  this  meeting  or  at  a  future 
meeting. 

The  Designated  Federal  Officer,  in 
consultation  with  the  U.S.  Army  War 
College  Subcommittee  Chairperson, 
may,  if  desired,  allot  a  specific  amount 
of  time  for  members  of  the  public  to 
present  their  issues  for  review  and 
discussion  by  the  U.S.  Army  War 
College  Subcommittee. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E&-6639  Filed  3-31-08;  8:45  am] 
BILUNG  code  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[USN-2008-0017] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records 


SUMMARY:  The  Department  of  the  Navy 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  pm^iew  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  March  26,  2008. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N0107D-12 

SYSTEM  NAME: 

NCIS  Administrative  Files  System 
(February  22, 1993,  58  FR  10702). 

changes: 

***** 

SYSTEM  location: 

Delete  entry  and  replace  with 
“Primary:  Director,  Naval  Criminal 
Investigative  Service,  Washington  Navy 
Yard,  Building  111,  716  Sicard  Street, 
SE.,  Washington  Navy  Yard,  DC  20388- 
5380. 

DECENTRALIZED  SEGMENTS:  NAVAL  CRIMINAL 
INVESTIGATIVE  SERVICE  RELD  OFRCES  (NCISFOS) 
RETAIN  DUPLICATE  COPIES  OF  CERTAIN 
SEGMENTS  OF  THE  ADMINISTRATIVE  FILES. 
OFFICIAL  MAILING  ADDRESSES  ARE  PUBLISHED  IN 
THE  STANDARD  NAVY  DISTRIBUTION  LIST  THAT 
IS  AVAILABLE  AT  http://doni.daps.dla.mil/ 
sndl.aspx.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

At  end  of  entry,  add  “Persons 
communicating  by  correspondence  with 
DON  and  NCIS.” 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  para  6. 

ADD  THE  FOLLOWING  NEW  PARAS:  “FULL  NAME, 
SOCIAL  SECURITY  NUMBER  (SSN),  GRADE  LEVEL, 
DUTY  STATION,  SPECIAL  QUALIRCATIONS,  OR 
LANGUAGE  QUALIFICATIONS,  DATE  AND  PLACE  OF 
BIRTH. 

Unsubstantiated  reports  to  DON 
components  from  members  of  the  public 
alleging  imminent  invasion,  plots,  and 
similar  events  of  a  delusional  nature 
and  assorted  “crank”  letters. 

Unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  for  analysis  and  inquiry  when 
contents  convey  or  can  be  interpreted  to 
convey  a  possible  threat  to  DON  persons 
or  property.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C.  5013,  Secretary  of  the  Navy  and 
E.O.  9397  (SSN).” 

PURPOSE(S): 

Delete  last  para  and  replace  with  the 
following  new  paras:  “The  records  in 
this  system  may  be  used  by  other  DoD 
components  requiring  confirmation  of 
security  clearance  levels  and  for 
statistical  purposes. 

Unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  for  analysis  are  used  to 
determine  if  a  possible  threat  exists  or 
might  exist  at  a  later  date  upon  the 
receipt  of  additional  correspondence. 
When  a  threat  is  determined  possible,  a 
formal  investigative  case  is  opened.” 
***** 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Delete  entry  and  replace  with 
“Automated,  electronic  media,  and 
paper  records.” 

retrievability: 

Delete  last  para  and  replace  with  the 
following  two  paras:  “For 
unsubstantiated  reports  to  DON 
components  from  members  of  the  public 
alleging  imminent  invasion,  plots,  and 
similar  events  of  a  delusional  nature 
and  assorted  “crank”  letters  unsolicited 
suspicious  by  name. 

For  unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  for  analysis,  retrieved  by 
name.” 

it  It  it  It  it 

RETENTION  A^D  DISPOSAL: 

Delete  last  entry  and  replace  with  the 
following  two  paras:  “Unsubstantiated 
reports  to  EKDN  components  from 
members  of  the  public  alleging 


imminent  invasion,  plots,  and  similar 
events  of  a  delusional  nature  and 
assorted  “crank”  letters  are  deleted  1 
year.  Early  destruction  is  authorized  if 
determined  no  longer  pertinent  by 
annual  review. 

Unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  are  deleted  50  years  after  last 
entry  except  paper  copy  of  imaged 
correspondence  which  is  destroyed 
upon  verification  that  the  record  copy 
has  been  fully  and  accurately  converted 
to  electronic/optical  images.” 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
“Director,  Naval  Criminal  Investigative 
Service,  Washington  Navy  Yard, 
Building  111,  716  Sicard  Street,  SE., 
Washington,  DC  20388-5380.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Naval  Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
Code  OOLJF,  716  Sicard  Street,  SE., 
Washington,  DC  20388-5380. 

“Requests  must  contain  the  full  name 
of  the  individual  and  at  least  one 
additional  personal  identifier  such  as 
date  and  place  of  birth,  or  Social 
Security  Number  (SSN).  Persons 
submitting  written  requests  must 
properly  establish  their  identity  to  the 
satisfaction  of  the  Naval  Criminal 
Investigative  Service.  This  can  be 
accomplished  by  providing  an  unsworn 
declaration  that  states  “I  declare  under 
perjury  or  penalty  under  the  laws  of  the 
United  States  of  America  that  the 
foregoing  is  true  and  correct.” 

Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Naval 
Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
Code  OOJF,  716  Sicard  Street,  SE., 
Washington,  DC  20388-5380. 

Requests  must  contain  the  full  name 
of  the  individual  and  at  least  one 
additional  personal  identifier  such  as 
date  and  place  of  birth  and  Social 
Security  Number.  Persons  submitting 
written  requests  must  properly  establish 
their  identity  to  the  satisfaction  of  the 


Naval  Criminal  Investigative  Service. 
This  can  be  accomplished  by  providing 
an  unsworn  declaration  that  states  “I 
declare  under  perjury  or  penalty  under 
the  laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct.” 

Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf.” 

RECORD  SOURCE  CATEGORIES: 

Delete  last  para  and  replace  with 
“Information  for  the  unsolicited  letters 
database  is  obtained  from  the 
individual.  Also  contains  copies  of 
analytical  and  other  information  and 
reports  created  during  course  of  NCIS’ 
inquiry.” 

***** 

N01070-12 
SYSTEM  name: 

NCIS  Administrative  Files  System. 
SYSTEM  location: 

Primary:  Director,  Naval  Criminal 
Investigative  Service,  Washington  Navy 
Yard,  Building  111,  716  Sicard  Street, 
SE.,  Washington  Navy  Yard,  DC  20388- 
5380. 

Decentralized  Segments:  Naval 
Criminal  Investigative  Service  Field 
Offices  (NCISFOs)  retain  duplicate 
copies  of  certain  segments  of  the 
administrative  files.  Official  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  thert  is  available 
at  http://doni.daps.dla.mil/sndI.aspx. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Past  and  present  civilian,  military, 
and  foreign  national  personnel  assigned 
world-wide  to  tlie  Naval  Criminal 
Investigative  Service.  Persons 
communicating  by  correspondence  with 
DON  and  NCIS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Full  name.  Social  Security  Number 
(SSN),  grade  level,  duty  station,  special 
qualifications,  or  language 
qualifications,  date  and  place  of  birth. 

Personnel  and  Resource  Information 
System — contains  personnel 
management  information/ statistical 
information  on  NCIS  personnel. 

Special ’Agent  Career  Development 
Files — contains  correspondence  unique 
to  the  NCIS  Special  Agent,  including 
annual  physical  examinations, 
assignment  preferences,  and  special 
qualifications,  which  has  a  bearing  on 
world-wide  assignability,  promotion, 
and  general  career  assessment. 

Weapons  and  Equipment  Files — 
identifies  credential  numbers,  badges. 
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PSP  pins,  and  weapons  assigned  to 
authorized  NCIS  personnel. 

Personnel  Secmity  Clearance  File — 
identifies  the  classified  material  access 
level  and  date  of  last  security  clearance 
for  assigned  civilian  and  military 
personnel  of  NCIS. 

Personnel  Utilization  Data  File — 
provides  statistical  information 
regarding  the  manner  by  which 
available  NCIS  man-hours  are  expended 
in  the  execution  of  its  assigned 
investigative  and  counterintelligence 
mission.  The  file  is  formed  by  the 
submission  (monthly)  of  individual 
manhour  diaries.  All  assigned  personnel 
input  to  this  system;  their  man-hours 
are  categorized  by  function. 

Unsubstantiated  reports  to  DON 
components  from  members  of  the  public 
alleging  imminent  invasion,  plots,  and 
similar  events  of  a  delusional  nature 
and  assorted  “crank”  letters. 

Unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  for  analysis  and  inquiry  when 
contents  convey  or  can  be  interpreted  to 
convey  a  possible  threat  to  DON  persons 
or  property. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5013,  Secretary  of  the  Navy 
and  E.0. 9397  (SSN). 

PURPOSE(S): 

The  Personnel  and  Resource 
Information  System  is  used  to  prepare 
all  personnel  documents  and  personnel 
statistical  studies.  It  provides  such 
information  as  the  average  grade,  the 
total  number  and  composition  of 
personnel  at  each  NCIS  component,  and 
the  past  assignments  of  personnel.  It  is 
used  on  a  daily  basis  by  personnel  in 
the  formation  and  execution  of  staffing 
actions  for  the  various  NCIS 
components,  information  verification  of 
employee’s  tenure,  and  the  compilation 
of  necessary  statistical  studies. 

Special  Agent  Career  Development 
Files  are  used  for  in-house  agency 
decisions  regarding  reassignment, 
promotion,  career  training,  and  long- 
range  development.  They  form  in-house 
agency  repository  for  both  adverse  and 
favorable  documents  regarding  Special 
Agents.  The  files  have  a  long-range 
function,  that  of  forming  the  basis  for 
law  enforcement  retirement  service 
certification.  Though  part  of  the  file  is 
duplicated  in  the  official  file  maintained 
by  the  Civilian  Personnel  Office,  the 
Special  Agent  Career  Development  File 
is  considered  privileged  information 
and  its  contents  are  not  released  outside 
NCIS.  Within  NCIS,  the  files  are 
maintciined  and  controlled  exclusively 
within  the  Career  Services  Division, 
NCIS,  and  by  assigned  personnel  of  that 


Division.  The  files  are  released  for 
review  only  to  senior  management 
personnel  of  NCIS. 

Weapons  and  Equipment  Files  are 
used  to  identify  and  inventory 
credentials,  weapons,  badges,  and 
handcuffs  issued  to  authorized  NCIS 
personnel. 

Personnel  Security  Clearance  Files  are 
used  to  informally  verify  and 
authenticate  security  clearances  issued 
to  NCIS  personnel.  The  file  has  a  daily 
working  purpose  of  acting  as  a  check 
sheet  for  the  updating  of  security 
clearances.  It  is  used  by  the 
Commander,  NCIS  to  certify  the  access 
level  of  certain  assigned  NCIS  personnel 
to  other  Navy  commands  as  well  as 
civilian  contractors.  Personnel 
Utilization  Data  File  is  used  to  make 
analyses  which  modify  the  staffing 
levels  at  various  NCIS  components 
based  on  the  actual  work  level.  It  further 
provides  a  tool  to  NCIS  management  to 
gauge  the  efficiency  of  all  components 
by  comparing  their  workload  with  the 
amount  of  man-hours  available. 

The  records  in  this  system  may  be 
used  by  other  DoD  components 
requiring  confirmation  of  security 
clearance  levels  and  for  statisticad 
purposes. 

Unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  for  analysis  are  used  to 
determine  if  a  possible  threat  exists  or 
might  exist  at  a  later  date  upon  the 
receipt  of  additional  correspondence. 
When  a  threat  is  determined  possible,  a 
formal  investigative  case  is  opened. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

To  law  enforcement  activities 
conducting  criminal  or  suitability 
investigations. 

To  the  Office  of  Personnel 
Management  when  making  personnel 
determinations,  e.g.,  awards  or 
disciplinary  actions. 

To  credit  companies  in  response  to 
credit  queries. 

To  personal  physicians  regarding 
medical  records. 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  notices  also 
apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated,  electronic  media,  and 
paper  records. 

retrievability: 

For  the  Special  Agent  Career 
Development  File — name  only. 

For  the  Weapons  and  Equipment 
File — ^by  name  or  by  item  number  (i.e., 
badge,  credential,  weapon,  handcuff 
serial  number). 

For  the  Personnel  and  Resource 
Information  System — ^by  name  and 
Social  Security  Number  or  by  individual 
data  characteristic,  such  as  GS-grade 
level,  duty-station,  special 
qualifications,  or  language 
qualifications. 

For  the  Personnel  Utilization  Data 
File — normally  accessed  and  retrieved 
by  location  and  functional  category  of 
employment  (i.e..  Special  Agent, 
clerical,  etc.).  The  capability  exists, 
however,  to  retrieve  by  Social  Security 
Number. 

The  Personnel  Security  Classification 
File,  which  is  a  subordinate  file  to  the 
Personnel  and  Resource  Information 
System,  is  accessed  by  name  and  Social 
Security  Number. 

For  unsubstantiated  reports  to  DON 
components  from  members  of  the  public 
alleging  imminent  invasion,  plots,  and 
similar  events  of  a  delusional  nature 
and  assorted  “crank”  letters  unsolicited 
suspicious  by  name. 

For  unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  for  analysis,  retrieved  by  ncune. 

safeguards: 

Files  are  protected  by  limited  ^ 
controlled  access,  safes,  locked  cabinets, 
and  locked  doors.  Visitor  control  and 
security  computer  software  measures 
(where  applicable)  are  utilized. 

RETENTION  AND  DISPOSAL: 

Personnel  indexed  in  the  Personnel 
and  Resource  Information  System  and 
the  Personnel  Security  Clearance  Files 
are  deleted  ft-om  the  magnetic  tape  data 
storage  upon  termination  of 
employment.  Residual  paper  records  are 
retained  ft’om  two  to  five  years  and  then 
destroyed. 

Personnel  indexed  in  the  Weapons 
and  Equipment  Files  are  deleted  as 
assigned  equipment  is  accounted  for  or 
returned.  Residual  paper  printouts  are 
destroyed  at  least  semi-annually.  The 
Special  Agent  Career  Development  Files 
are  semi-permanent  and  are  retained,  at 
least  in  essential  skeletal  format, 
indefinitely. 

Unsubstantiated  reports  to  DON 
components  from  members  of  the  public 
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alleging  imminent  invasion,  plots,  and 
similar  events  of  a  delusional  nature 
and  assorted  “crank”  letters  are  deleted 
after  1  year.  Early  destruction  is 
•  authorized  if  determined  no  longer 
pertinent  by  annual  review. 

Unsolicited  letters  and  other 
communications  received  by  or  referred 
to  NCIS  are  deleted  50  years  after  last 
entry  except  paper  copy  of  imaged 
correspondence  which  is  destroyed 
upon  verification  that  the  record  copy 
has  been  fully  and  accurately  converted 
to  electronic/optical  images. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Naval  Criminal  Investigative 
Service,  Washington  Navy  Yard, 
Building  111,  716  Sicard  Street,  SE., 
Washington,  DC  20388-5380. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Naval  Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
Code  OOLJF,  716  Sicard  Street,  SE., 
Washington,  DC  20388-5380. 

Requests  must  contain  the  full  name 
of  the  individual  and  at  least  one 
additional  personal  identifier  such  as 
date  and  place  of  birth,  or  Social 
Security  Number  (SSN). 

Persons  submitting  written  requests 
must  properly  establish  their  identity  to 
the  satisfaction  of  the  Naval  Criminal 
Investigative  Service.  This  can  be 
accomplished  by  providing  an  unsworn 
declaration  that  states  “I  declare  under 
perjury  or  penalty  under  the  laws  of  the 
United  States  of  America  that  the 
foregoing  is  true  and  correct.” 

Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Naval 
Criminal  Investigative  Service, 
Washington  Navy  Yard,  Building  111, 
Code  OOJF,  716  Sicard  Street,  SE., 
Washington,  DC  20388-5380. 

Requests  must  contain  the  full  name 
of  the  individual  and  at  least  one 
additional  personal  identifier  such  as 
date  and  place  of  birth  and  Social 
Security  Number.  Persons  submitting 
written  requests  must  properly  establish 
their  identity  to  the  satisfaction  of  the 
Naval  Criminal  Investigative  Service. 
This  can  be  accomplished  by  providing 
an  unsworn  declaration  that  states  “I 


declare  under  perjury  or  penalty  under 
the  laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct.” 

Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  Part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: . 

Information  for  the  Personnel  and 
Resource  Information  System  and  the 
Personnel  Utilization  Data  System  is 
obtained  fi-om  the  individual  employee, 
who  is  the  prime  source  of  information 
both  for  initial  access  to  the  files  as  well 
as  for  the  periodic  update. 

Information  for  the  Personnel  Security 
Clearance  File  information  is  obtained 
from  the  Personnel  and  Resource 
Information  System. 

The  information  for  the  Weapons  and 
Equipment  Files  is  obtained  from 
personnel  charged  with  the  issuance  of 
various  items  inventoried  therein  (with 
verification  by  the  personnel  to  whom 
the  items  are  issued.) 

Information  for  the  Special  Agent 
Career  Development  File  is  obtained 
from  the  individuals’  supervisors,  from 
various  naval  commands,  and  other 
federal  and  state  agencies  with  whom 
the  special  agent  has  had  professional 
contact  and  from  the  individual.  Also, 
this  file  contains  copies  of  each  physical 
examination  required  annually  of 
assigned  civilian  special  agents. 

Information  for  the  unsolicited  letters 
database  is  obtained  from  the 
individual.  Also  contains  copies  of 
anal)^ical  and  other  information  and 
reports  created  during  course  of  NCIS’ 
inquiry. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-6632  Filed  3-31-08;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

[USN-2008-0016] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 


ACTION:  Notice  to  Amend  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
OATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  March  26,  2008. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Nd5861-1 

SYSTEM  NAME: 

Private  Relief  Legislation  (April  24, 
1997,  62  FR  19994). 

CHANGES: 

***** 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C.  5013,  Secretary  of  the  Navy.” 
***** 

STORAGE: 

Delete  entry  and  replace  with  “Paper 
and  automated  records/databases.” 
***** 

safeguards: 

Delete  entry  and  replace  with 
“Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 
terminals,  terminal  rooms,  buildings 
and  activities’  grounds  are  controlled  by 
locked  terminals  and  rooms,  guards. 
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personnel  screening  and  visitor 
registers.” 

***** 

NOTfRCATlON  PROCEDURE: 

In  para  2,  delete  entry  and  replace 
with  “Individual  should  provide  a 
signed  request  with  full  name,  term  and 
session  of  Congress  when  bill 
introduced,  bill  number,  sponsor  of  bill 
(if  available);  driver’s  license  or  similar 
substitute  for  identification  purposes.” 

RECORD  ACCESS  PROCEDURES: 

In  para  2,  delete  entry  and  replace 
with  “Individual  should  provide  a^ 
signed  request  with  full  name,  term  and 
session  of  Congress  when  bill 
introduced,  bill  number,  sponsor  of  bill 
(if  available);  driver’s  license  or  similar 
substitute  for  identification  purposes.” 
***** 

N0586-1 
SYSTEM  name: 

Private  Relief  Legislation. 

SYSTEM  location: 

Office  of  Legislative  Affairs, 
Department  of  the  Navy,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  concerning  whom  private 
legislation  is  introduced  in  the  U.S. 
Congress. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters  to  Congressional  Committees, 
expressing  the  views  of  the  department 
concerning  the  legislation  and  records 
necessary  to  prepare  the  letters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5013,  Secretary  of  the  Navy. 
PURPOSE(S): 

To  prepare  the  Department  of  the 
Navy’s  position  to  Congress  concerning 
proposed  private  relief  legislation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may. 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  members  of  Congress  to  provide 
the  Navy  position  on  proposed 
legislation. 

To  officials  and  employees  of  the 
Office  of  Management  and  Budget  to 
clear  the  Navy  position  on  proposed 
legislation. 

To  other  executive  agencies  who 
would  have  an  interest  in  the  Navy’s 


position  on  the  proposed  legislation 
and/or  the  Navy’s  position  would 
impact  on  that  agency. 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  and  automated  records/ 
databases. 

retrievability: 

Ncune. 

safeguards: 

Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 
terminals,  terminal  rooms,  buildings 
and  activities’  grounds  cire  controlled  by 
locked  terminals  and  rooms,  guards, 
personnel  screening  and  visitor 
registers. 

retention  and  disposal: 

Permanent.  Retained  on-site  for  at 
least  4  years  or  as  long  as  the  legislation 
is  active.  After  4  years,  records  are 
transferred  to  the  Washington  Federal 
Records  Center  Suitland,  GSA 
Accession  Section,  Washington,  DC 
20409. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Legislative  Affairs, 
Department  of  the  Navy,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief  of 
Legislative  Affairs,  Department  of  the 
Navy,  2000  Navy  Pentagon,  Washington, 
DC  20350-2000. 

Individual  should  provide  a  signed 
request  with  full  name,  term  and  session 
of  Congress  when  bill  introduced,  bill 
number,  sponsor  of  bill  (if  available); 
driver’s  license  or  similar  substitute  for 
identification  purposes. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Legislative 
Affairs,  Department  of  the  Navy,  2000 
Navy  Pentagon,  Washington,  DC  20350- 
2000. 

Individual  should  provide  a  signed 
request  with  full  n^e,  term  and  session 
of  Congress  when  bill  introduced,  bill 
number,  sponsor  of  bill  (if  available); 
driver’s  license  or  similar  substitute  for 
identification  purposes. 


CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  firom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Member  of  Congress;  individual  about 
whom  file  is  maintained  and 
individuals  from  whom  he  solicits 
information;  other  Navy,  Marine  Corps, 
and  DOD  components;  OMB;  and  other 
interested  executive  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-6633  Filed  3-31-08;  8:45  am] 
BILLING  CODE  SOOI-OS-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[USN-2008-0021] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Departmerlt  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  firom 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
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March  26,  2008.  ciHODr*^  O’liTf 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NM05720-1 

SYSTEM  name; 

FOIA  Request/ Appeal  Files  and 
Tracking  System  (December  29,  2005,  70 
FR  77153). 

CHANGES: 

***** 

SYSTEM  location: 

In  para  1,  delete  “http:// 
neds.daps.dla.mil/sndl. htm"  and 
replace  with  “http://doni.daps.dla.mil/ 
sndl.aspx” . 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Under  “Policy  Official”  delete 
“(N09B10)”  and  replace  with  “(DNS- 
36)”. 

Under  “Record  Holders”  replace 
“http://neds.daps.dla.mil/sndl.htm” 
with  “http://doni.daps.dla.mil/ 
sndl.aspx”. 

NOTIFICATION  PROCEDURE: 

In  para  1,  replace  “http:// 
neds.daps.dla.mil/sndl.htm”  with 
“http://doni.daps.dla.mil/sndl.aspx”. 

RECORD  ACCESS  PROCEDURES: 

In  para  1,  replace  “http:// 
neds.daps.dla.mil/sndl.htm  ”  with 
“http://doni.daps.dla.mil/sndl.aspx” . 
***** 

NM05720-1 
SYSTEM  NAME: 

FOIA  Request/ Appeal  Files  arid 
Tracking  System. 

SYSTEM  location: 

Organizational  elements  of.  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  in  the 
Standard  Navy  Distribution  List  (SNDL) 
that  is  available  at  http:// 
doni.daps.dla.mil/sndl.asp. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  request  access  to 
information  under  the  provisions  of  the 
Freedom  of  Information  Act  (FOIA)  or 
make  an  appeal  under  the  FOIA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

FOIA  request/appeal,  copies  of 
responsive  records  (redacted  and 
released),  correspondence  generated  as  a 
result  of  the  request,  cost  forms, 
memoranda,  legal  opinions,  messages, 
and  miscellaneous  documents  which 
related  to  the  request.  Database  used  to 


track  requests  from  start  to  frnish  and 
formulate  response  letters  may  contain 
names,  addresses,  and  other  personal 
identifiers  of  the  individual  requester. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552,  the  Freedom  of 
Information  Act,  as  amended;  10  U.S.C. 
5013,  Secretary  of  the  Navy;  10  U.S.C. 
5041,  Headquarters,  Marine  Corps;  E.O. 
9397  (SSN);  and  Secretary  of  the  Navy 
Instruction  5720.42F,  Department  of  the 
Navy  Freedom  of  Information  Act 
Program. 

PURPOSE(S): 

To  track,  process,  and  coordinate 
requests/appeals/litigation  made  under 
the  provisions  of  the  FOIA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows; 

To  individuals  who  file  FOIA  requests 
for  access  to  information  on  who  has 
made  FOIA  requests  and/or  what  is 
being  requested  under  FOIA. 

The  DoD  ‘Blanket  Routine  Uses’  set 
forth  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  in  file  folders,  microform, 
microfilm,  manual/computerized 
databases,  and/or  optical  disk. 

RETRIEV  ability: 

Name  of  requester/appellant;  year 
request/appeal  filed;  serial  number  of 
response  letter;  case  file  number;  etc. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  cabinets  or 
rooms,  which  are  not  viewable  by 
individuals  who  do  not  have  a  need  to 
know.  Computerized  databases  are 
password  protected  and  accessed  by 
individuals  who  have  a  need  to  know. 

RETENTION  AND  DISPOSAL: 

Granted  requests,  no  record 
responses,  and/or  responses  to 
requesters  who  fail  to  adequately 
described  the  records  being  sought  or 
fail  to  state  a  willingness  to  pay 


processing  fees  are  destroyed  2  years 
after  date  of  reply.  Requests  which  are 
denied  in  whole  or  in  part,  appealed,  or 
litigated  are  destroyed  6  years  after  final 
action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

Record  Holders:  Organizational 
elements  of  the  Department  of  the  Navy. 
Official  mailing  addresses  are  published 
in  the  Standard  Navy  Distribution  List 
(SNDL)  that  is  available  at  http:// 
doni.daps.dla.mil/sndl.aspx. 

Appellate  Authorities:  Office  of  the 
Judge  Advocate  General  (Code  14),  1322 
Patterson  Avenue,  SE.,  Suite  3000, 
Washington,  Navy  Yard,  DC  20374- 
5066. 

General  Counsel  of  the  Navy  (FOIA), 
1000  Navy  Pentagon,  Washington,  DC 
20350-1000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Freedom  of  Information  Act 
coordinator,  commanding  officer  of  the 
activity  in  question,  or  in  the  case  of 
appeals  to  the  appropriate  appellate 
authority.  Official  mailing  addresses  are 
published  in  the  Standard  Navy 
Distribution  List  (SNDL)  that  is 
available  at  http://doni.daps.dla.mil/ 
sndl.aspx. 

The  request  should  contain  the  full 
name  of  the  individual  and  one  or  more 
of  the  following  kinds  of  information: 
year  request/appeal  filed;  serial  number 
of  response  letter;  and/or  case  file 
number.  Requests  must  also  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  commanding  officer  of 
the  activity  in  question,  or  in  the  case 
of  appeals  to  the  appropriate  appellate 
authority.  Official  mailing  addresses  are 
published  in  the  Standard  Navy 
Distribution  List  (SNDL)  that  is 
available  at  http://doni.daps.dla.mil/ 
sndl.aspx. 

The  request  should  contain  the  full 
name  of  the  individual  and  one  or  more 
of  the  following  kinds  of  information: 
year  request/appeal  filed;  serial  number 
of  response  letter;  and/or  case  file 
number.  Requests  must  also  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy’s  rules 
for  accessing  records,  and  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
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Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  Navy’s 
organizations.  Department  of  Defense 
components,  and  other  Federal,  state, 
and  local  government  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Department  of  the  Navy  exemption 
rules  have  been  promulgated  in 
accordance  with  requirements  of  5 
U.S.C.  553(h)(1),  (2),  and  (3),  (c)  and  (e) 
published  in  32  CFR  part  701,  Subpart  ■ 
G.  For  additional  information  contact 
the  system  manager. 

Note:  During  the  course  of  a  FOIA  action, 
exempt  materials  from  other  systems  of 
records  may  in  turn  become  part  of  the  case 
records  in  this  system.  To  the  extent  that 
copies  of  exempt  records  from  those  ‘other’ 
systems  of  records  are  entered  into  this  FOIA 
case  record,  the  Department  of  the  Navy 
hereby  claims  the  same  exemptions  for  the 
records  from  those  ‘other’  systems  that  are 
entered  into  this  system,  as  claimed  for  the 
original  primaiy  systems  of  records  which 
they  are  a  part. 

[FR  Doc.  E8-6634  Filed  3-31-08;  8:45  am] 
BILLING  CODE  S001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[USN-2008-0019] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  Alter  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records 
notice  in  its  existing  inventory  of. 
records  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  unless  comments  are  received 
which  result  in  a  contrary' 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy’s  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 


amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r),  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  March  21,  2008,  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  arid  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  ‘Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427). 

Dated:  March  26,  2008. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

•k  it  It  it  It 

N11101-1 
SYSTEM  NAME: 

Family  Housing  File  (November  10, 
1993,  58  FR  59710). 

changes: 

Replace  “NlllOl-1”  with 
“NMlllOl-1” 

SYSTEM  NAME: 

Delete  entry  and  replace  with  “DON 
Family  and  Bachelor  Housing  Program.” 

SYSTEM  location: 

Delete  entry  and  replace  with  “DON 
housing  offiqes.  Official  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  that  is  available 
at  http://doni.daps.dla.mil/sndl.aspx.'’ 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
“Military/civilian  personnel  eligible  for/ 
interested  in  occupying  DON  housing 
and  those  occupying  DON  housing 
(including  privatized  housing).” 

it  It  It  It  It 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C.  5013,  Secretary  of  the  Navy;  10 
U.S.C.  5041,  Headquarters,  Marine 
Corps;  10  U.S.C.  2831,  Military'  Family 
Housing  Management  Account;  DoD 
4165. 63-M,  DoD  Housing  Management; 
and  E.O.  9397  (SSN).” 

PURPOSE(S): 

Delete  entry  and  replace  with  “To 
determine  an  individual’s  eligibility  for 
Navy  or  Marine.Corps  housing 
(including  privatized  housing)  and 
notification  for  subsequent  assignment 
to  housing  or  granting  a  waiver  to  allow 
occupancy  of  private  housing. 


To  dritenriiilri  priority  and  list 
individual’s  name  on  appropriate 
housing  waiting  list. 

To  oversee  housing  occupancy  once 
assigned. 

To  provide  housing  information  to 
DON  or  other  military  components.” 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

ADD  THE  FOLLOWING  ROUTINE  USES: 

“To  private  partners  who  operate 
privatized  Navy  or  Marine  Corps 
housing  for  management  and 
operational  purposes. 

To  police  and  fire  departments  for 
accident,  health  and  safety,  and  other 
investigative  activities. 

To  child  protective  services  during 
their  investigation  into  possible  child 
abuse. 

To  adoption  agertcies  who  seek 
information  on  housing  status, 
problems,  etc.,  for  use  in  qualifying  a 
couple  to  adopt. 

To  provide  demographic  data  to  the 
public  school  system  to  help  determine 
military  impact  on  school  population.” 

storage: 

Delete  entry  and  replace  with  “File 
folders  and  centrally  maintained 
networked  database.” 

retrievability: 

Delete  entry  and  replace  with  “Name 
of  applicant;  name  of  resident;  and 
house  number  of  resident.” 

safeguards: 

Delete  entry  and  replace  with  “Access 
to  files  is  limited  to  personnel  requiring 
access  in  the  performance  of  their 
official  duties.  Records  eure  maintained 
in  a  secure  building  on  a  secure  military 
base,  encrypted,  maintained  behind  a 
firewall,  and  password  protected. 
Private  partners  maintain  comparable 
security  protections.” 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  “Paper 
files  are  retained  for  up  to  three  years 
after  termination  of  housing  occupancy 
and  then  destroyed.  Electronic  files  are 
,  maintained  until  no  longer  required  and 
then  destroyed”. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  “Policy 
Official:  Commander,  Navy  Installations 
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Command,  Director  of  Housing,  Suite 
300,  2713  Mitscher  Road,  SW., 
Anacostia  Annex,  Washington,  DC 
20373-5802. 

RECORD  holder: 

Housing  Offices  at  the  station/base  in 
question.  Official  station/base  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  that  is  available 
at  http://doni.daps.dla.mil/sndl.aspx." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Housing 
Office  at  the  station/base  where  they 
applied  for  housing.  Official  station/ 
base  mailing  addresses  are  published  in 
the  Standard  Navy  Distribution  List  that 
is  available  at  http://doni.daps.dla.mil/ 
sndl.aspx. 

Requests  must  be  signed  and  include 
full  name  of  applicant  or  name  of 
resident,  house  number,  and  year(s)  of 
occupancy.” 

***** 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Housing  Office 
at  the  station/base  where  they  applied 
for  housing.  Official  station/base 
mailing  addresses  are  published  in  the 
Standard  Navy  Distribution  List  that  is 
available  at  http://doni.daps.dla.mil/ 
sndl.aspx. 

Requests  must  be  signed  and  include 
full  name  of  applicant  or  name  of 
resident,  house  number,  and  year(s)  of 
occupancy.” 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
“Individual;  DD  Form  1746 
(Application  for  Assignment  to 
Housing);  Military  Orders;  Emergency 
Data  Form;  detaching  endorsement  firom 
prior  duty  station;  military  pay 
records.” 

***** 

NM1 1101-1 
SYSTEM  name: 

DON  Family  and  Bachelor  Housing 
Program. 

SYSTEM  location: 

DON  housing  offices.  Official  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  that  is  available 
at  http://doni.daps.dla.mil/sndl.aspx. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Military/civilian  personnel  eligible 
for/interested  in  occupying  DON 
housing  and  those  occupying  DON 
housing  (including  privatized  housing). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

DD  Form  1746,  Application  for 
Assignment  to  Housing  (application 
contains  information  such  as  name, 
address,  rank/rate.  Social  Security 
Number  (SSN),  length  of  service,  time 
remciining  on  active  duty,  date  of  rank, 
etc.;  dependency  data,  e.g.,  total  number 
in  family,  spouse,  age  and  sex  of 
dependents,  etc.;  and  other  pertinent 
housing  information,  e.g.,  last 
assignment,  months  involuntarily 
separated,  special  health  problems,  etc.); 
orders;  emergency  data  form;  detaching 
endorsement  ft’om  prior  duty  station; 
full  name. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  10  U.S.C.  2831,  Military  Family 
Housing  Management  Account;  DoD 
4165.63— M,  DoD  Housing  Management; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  an  individual’s 
eligibility  for  Navy  or  Marine  Corps 
housing  (including  privatized  housing) 
and  notification  for  subsequent 
assignment  to  housing  or  granting  a 
waiver  to  allow  occupancy  of  private 
housing. 

To  determine  priority  and  list 
individual’s  name  on  appropriate 
housing  waiting  list. 

To  oversee  housing  occupancy  once 
assigned. 

To  provide  housing  information  to 
DON  or  other  military  components  and 
government  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosmes 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(h)(3)  as  follows: 

To  private  partners  who  operate 
privatized  Navy  or  Marine  Corps 
housing  for  management  and 
operational  purposes. 

To  police  and  fire  departments  for 
accident,  health  and  safety,  and  other 
investigative  activities. 

To  child  protective  services  during 
their  investigation  into  possible  child 
abuse. 

To  adoption  agencies  who  seek 
information  on  housing  status. 


problems,  etc.,  for  use  in  qualifying  a 
couple  to  adopt. 

To  provide  demographic  data  to  the 
public  school  system  to  help  determine 
military  impact  on  school  population. 

The  DoD  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records  * 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  centrally  maintained 
networked  database. 

RETRIEV  ability: 

Name  of  applicant;  name  of  resident; 
and  house  number  of  resident. 

safeguards: 

Access  to  files  is  limited  to  personnel 
requiring  access  in  the  performance  of 
their  official  duties.  Records  are 
maintained  in  a  secure  building  on  a 
secure  military  base,  encrypted, 
maintained  behind  a  firewall,  and 
password  protected.  Private  partners 
maintain  comparable  security 
protections. 

RETENTION  AND  DISPOSAL: 

Paper  files  are  retained  for  up  to  three 
years  after  termination  of  housing 
occupancy  and  then  destroyed. 
Electronic  files  are  mahitained  until  no 
longer  required  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Commander,  Navy 
Installations  Command,  Director  of 
Housing,  Suite  300,  2713  Mitscher 
Road,  SW.,  Anacostia  Annex, 
Washington,  DC  20373-5802. 

RECORD  holder: 

Housing  Offices  at  the  station/base  in 
question.  Official  station/base  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  that  is  available 
at  http://doni. daps. dla .mil/sn dl.aspx. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Housing 
Office  at  the  station/base  where  they 
applied  for  housing.  Official  station/ 
base  mailing  addresses  are  published  in 
the  Standard  Navy  Distribution  List  that 
is  available  at  http://doni.daps.dla.mil/ 
sndl.aspx. 

Requests  must  be  signed  and  include 
full  name  of  applicant  or  name  of 
resident,  house  number,  and  year(s)  of 
occupancy. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Housing  Office 
at  the  station/base  where  they  applied 
for  housing.  Official  station/base 
mailing  addresses  are  published  in  the 
Standard  Navy  Distribution  List  that  is 
available  at  http://doni.daps.dla.mil/ 
sndl.aspx. 

Requests  must  be  signed  and  include 
full  name  of  applicant  or  name  of 
resident,  house  number,  and  year(s)  of 
occupancy. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5,  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  DD  Form  1746 
(Application  for  Assignment  to 
Housing);  Military  Orders;  Emergency 
Data  Form:  detaching  endorsement  firom 
prior  duty  station;  militcU'y  pay  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-6635  Filed  3-31-08;  8:45  am] 
BILLING  CODE  S001-06-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[USN-2008-0020] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records 
notice  in  its  existing  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended.  The  alteration  consists  of 
deleting  two  routine  uses  (i.e.. 
Departments  of  Transportation  and 
Veterans  Affairs)  and  clarifies  the 
remaining  routine  use. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy’s  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r),  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  March  21,  2008,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Homeland  Security  and  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  ‘Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

March  26,  2008. 

L.M.  Byniun, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 133-2 

SYSTEM  name: 

Recruiting  Enlisted  Selection  System 
(June  14,  2006,  71  FR  34326). 

changes: 

ic  '  It  It  *  -k 

SYSTEM  location: 

In  first  para,  after  “38054-5057” 
replace  entry  “and  contractor  operated 
facility”  wiA  “and  Defense  Information 
Systems  Agency,  5450  Carlisle  Pike, 
Mechanicsburg,  PA  17050-0975.” 
***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  routine  uses  listed  in 
paragraphs  2  and  3.  At  end  of  paragraph 
3,  add  the  following  language  to  the 
routine  use:  “and  the  recruitment  of 
merchant  marine  personnel.” 
***** 

safeguards: 

At  end  of  entry,  add  “The  Social 
Security  Number  (SSN)  is  scrambled 
(form  of  encryption)  to  prevent 
unauthorized  access.” 

RETENTION  AND  DISPOSAL: 

Delete  “two”  and  replace  with 
“three”. 

***** 

N01 133-2 
SYSTEM  name: 

Recruiting  Enlisted  Selection  System. 


SYSTEM  location: 

Primary  System:  Headquarters,  Navy 
Recruiting  Command,  5722  Integrity 
Drive,  Millington,  TN  38054-5057  and 
Defense  Information  Systems  Agency, 
5450  Carlisle  Pike,  Mechanicsburg,  PA 
17050-0975. 

Decentralized  Segments — Navy 
Recruiting  Area  Commanders,  Navy 
Recruiting  District  Headquarters,  Navy 
Recruiting  ‘A’  Stations,  Navy  Recruiting 
Branch  Stations,  and  Military  Entrance 
Processing  Stations  (MEPS). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Prospective  applicants,  delayed-entry 
personnel,  applicants  for  regular  and 
reserve  enlisted  programs,  and  any  other 
individuals  who  have  initiated 
correspondence  pertaining  to  enlistment 
in  the  U.S.  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  history,  education, 
professional  qualifications,  mental 
aptitude,  physical  qualifications, 
character  and  interview  appraisals, 
National  Agency  Checks  and 
certifications,  service  performance  and 
congressional  or  special  interests. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133,  275,  503,  504,  508,  510, 
672,  1071-1087,  1168,  1169,  1475-1480, 
1553,  5013;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  recruiters  with 
information  concerning  personal 
history,  education,  professional 
qualifications,  mental  aptitude,  and 
other  individualized  items  which  may 
influence  the  decision  to  select/non- 
select  an  individual  for  enlistment  in 
the  U.S.  Navy. 

To  provide  historical  data  for 
comparison  of  current  applicants  with 
those  selected  in  the  past. 

To  provide  delayed  entry  personnel 
with  training  modules  and  allow  DON 
officials  to  use  the  Navy  Applicant 
Management  Information  System 
(NAMIS)  to  conduct  surveys  and 
administer  on-line  screening  tool  that 
identify  whether  the  delayed  entry 
personnel  qualify  for  special  operations 
programs  and  other  high-priority 
programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 
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To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  to  the 
management  of  quality  military 
recruitment  and  the  recruitment  of  , 
Merchant  Marine  personnel. 

The  DoD  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  notices  also 
apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Automated  and  paper  records. 
retrievability: 

Name,  Social  Security  Number,  User 
id  and  password. 

SAFEGUARDS: 

Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 
terminals,  terminal  rooms,  buildings 
and  activities’  grounds  are  controlled  by 
locked  terminals  and  rooms,  guards, 
personnel  screening  and  visitor 
registers.  The  Social  Security  Number 
(SSN)  is  scrambled  (form  of  encryption) 
to  prevent  unauthorized  access. 

RETENTION  AND  DISPOSAL: 

Records  are  normally  maintained  for 
three  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Navy  Recruiting 
Command,  5722  Integrity  Drive, 
Millington,  "rN  38054-5057. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  regarding 
active  duty  recruiting  issues  to  the 
Commander,  Navy  Recruiting  Conunand 
(ATTN:  Privacy  Act  Coordinator),  5722 
Integrity  Drive,  Millington,  TN  38054- 
5057  or  to  the  applicable  Naval 
Recruiting  District  as  listed  under  U.S. 
Government  in  white  pages  of  telephone 
book. 

Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  regarding  active  duty 
recruiting  issues  to  the  Commander, 
Navy  Recruiting  Command  (ATTN: 
Privacy  Act  Coordinator),  5722  Integrity 
Drive,  Millington,  TN  38054-5057  or  to 


the  applicable  Naval  Recruiting  District 
as  listed  under  U.S.  Government  in 
white  pages  of  telephone  book. 

Letter  should  contain  full  name, 
address,  Social  Security  Number  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Navy  recruiting  and  reserve  recruiting 
personnel  and  administrative  staff; 
medical  personnel  conducting  physical 
examinations  and/or  private  physicians 
providing  consultations  or  patient 
history;  character  and  employer 
references;  educational  institutions,  staff 
and  faculty  members;  Selective  Service 
Commission;  local,  state,  and  federal 
law  enforcement  agencies;  prior  or 
current  military  service  records; 
Members  of  Congress. 

Other  officials  and  employees  of  the 
Department  of  the  Navy,  Department  of 
Defense  and  components  thereof,  in  the 
performance  of  their  official  duties  and 
as  specified  by  current  instructions  and 
regulations  promulgated  by  competent 
authority. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(k)(l),  (k)(5),  (k)(6),  and  (k)(7)  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
ihe  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701,  subpart  G.  For 
additional  information  contact  the 
system  manager. 

(FR  Doc.  E8-6636  Filed  3-31-08;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[USN-2008-0018] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  a  system  of  records 
notice  in  its  existing  inventory  of 
records  systems  subject  to  the  Privacy 


Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS— 36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy’s  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r),  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  March  21,  2008,  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  ‘Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  March  26,  2008. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N12771-2 

SYSTEM  name: 

Employee  Relations  Including 
Discipline,  Employee  Grievances, 
Complaints,  Etc.  (August  17, 1995,  60 
FR  42852). 

changes: 

SYSTEM  id: 

Delete  entry  and  replace  with 
“NM12771-2”. 

SYSTEM  name: 

Delete  entry  and  replace  with 
“Administrative  Grievance  Files.” 

SYSTEM  location: 

Delete  entry  and  replace  with 
“Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  in  the 
Standard  Navy  Distribution  List  that  is 
available  at  http://doni.daps.dla.mil/ 
sndl.aspx." 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  “Navy 
and  Marine  Corps  civilian  employees 
paid  from  appropriated  funds  serving 
under  career,  career-conditional, 
temporary  and  excepted  service 
appointments  by  whom  grievances 
exist.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
“Information  pertaining  to 
administrative  grievances  to  include  but 
not  limit  to  individual’s  name,  address 
and  Social  Security  Number  (SSN).” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C.  5013,  Secretary  of  the  Navy;  10 
U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN).” 

PURPOSE(S): 

Delete  entry  and  replace  with  “To 
support  management  in  the  processing, 
administration,  and  adjudication  of 
grievances  and  for  program  evaluation 
purposes.” 

***** 

storage: 

Delete  entry  and  replace  with  “Paper 
files  in  folders  and  electronic  storage 
media.” 

***** 

safeguards: 

Delete  entry  and  replace  with 
“Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 
terminals,  terminal  rooms,  buildings 
and  activities’  grounds  are  controlled  by 
locked  terminals  and  rooms,  gumds, 
personnel  screening  and  visitor 
registers.  For  contractor  operated 
facilities,  client  data  is  kept  in  a 
certified  data  facility.  At  no  time  is 
client  data  removed  from  the  secure 
hosting  environment  and  access  to 
client  data  is  only  to  those  employees 
with  a  direct  functional  need.  Password 
complexity,  expiration,  minimum 
length,  and  history  will  assist  in 
assuring  only  appropriate  personnel 
have  access  to  client  data.” 
***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  “For 
Navy:  Employee  Relations  Program 
Manager,  Office  of  Civilian  Human 
Resources,  614  Sicard  Street,  SE.,  Suite 
100,  Washington  Navy  Yard,  DC  20374- 
5072. 

For  Marine  Corps:  Commandant  of  the 
Marine  Corps  (Code  MPC-30), 
Headquarters,  U.S.  Marine  Corps,  3280 


Russell  Road,  Quantico,  VA  22134- 
5103.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander/Commanding  Officer  of  the 
activity  assigned.  Official  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  that  is  available 
at  http://doni.daps.dla.mil/sndl.aspx. 

Written  request  full  name,  last  foin* 
digits  of  Social  Security  Number  (SSN), 
and  signed  request.” 

ACCESS  procedures: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Commander/^ 
Commanding  Officer  of  the  activity 
assigned.  Official  mailing  addresses  are 
published  in  the  Standard  Navy 
Distribution  List  that  is  available  at 
http://doni.daps.dIa.mil/sndI.aspx. 

Written  request  full  name,  last  four 
digits  of  Social  Seciurity  Number  (SSN), 
and  signed  request.” 
***** 

record  source  categories: 

Delete  entry  and  replace  with 
“Supervisors;  individual;  witnesses; 
correspondence  files;  e-mails;  and 
databases.” 

***** 

NM1 2771-2 
SYSTEM  name: 

Administrative  Grievance  Files. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  in  the 
Standard  Navy  Distribution  List  that  is 
available  at  http://doni.daps.dla.mil/' 
sndl.aspx. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Navy  and  Marine  Corps  civilian 
employees  paid  from  appropriated 
funds  serving  under  career,  career- 
conditional,  temporary  and  excepted 
service  appointments  by  whom 
grievances  exist. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  pertaining  to 
administrative  grievances  to  include  but 
not  limit  to  individual’s  name,  address 
and  Social  Security  Number  (SSN). 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  support  management  in  the 
processing,  administration,  and 
adjudication  of  grievances  and  for 
program  evaluation  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  representatives  of  the  Office  of 
Personnel  Management  on  matters 
relating  to  the  inspection,  survey,  audit, 
or  evaluation  of  Navy  and  Marine  Corps 
civilian  personnel  management 
programs  or  personnel  actions,  or  such 
other  matters  under  the  jurisdiction  of 
the  Office  of  Personnel  Management. 

To  disclose  information  on  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  to  the  extent  necessary  to 
identify  the  individual,  to  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

'To  disclose  information  on  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  to  the  extent  necessary  to 
identify  the  individual,  to  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

To  officials  of  labor  organizations 
recognized  under  the  Civil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

The  ‘Blcmket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/ she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  herein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
These  statutes  take  precedence  over  the 
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Privacy  Act  of  1974  in  regard  ttfaicce9*lbility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  Navy’s 
‘Blanket  Routine  Uses’  do  not  apply  to  these 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files  in  folders  and  electronic 
storage  media. 

retrievability: 

Filed  by  last  name.  SSN  is  used  to 
differentiate  individuals  who  have  the 
same  ncime. 

SAFEGUARDS: 

Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 
terminals,  terminal  rooms,  buildings 
and  activities’  grounds  are  controlled  by 
locked  terminals  and  rooms,  guards, 
personnel  screening  and  visitor 
registers.  For  contractor  operated 
facilities,  client  data  is  kept  in  a 
certified  data  facility.  At  no  time  is 
client  data  removed  from  the  secure 
.  hosting  environment  and  access  to 
client  data  is  only  to  those  employees 
with  a  direct  functional  need.  Password 
complexity,  expiration,  minimum 
length,  and  history  will  assist  in 
assuring  only  appropriate  personnel 
have  access  to  client  data. 

RETENTION  AND  DISPOSAL: 

Complaint  records  are  retained  for  six 
years  after  final  adjudication.  All  other 
records  are  retained  for  two  years  or 
destroyed  upon  separation  of  tlie 
employee,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  Navy:  Employee  Relations 
Program  Manager,  Office  of  Civilian 
Human  Resources,  614  Sicard  Street, 

SE.,  Suite  100,  Washington  Navy  Yard, 
DC  20374-5072. 

For  Marine  Corps:  Commandant  of  the 
Marine  Corps  (Code  MPC-30), 
Headquarters,  U.S.  Marine  Corps,  3280 
Russell  Road,  Quantico,  VA  22134- 
5103. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander/Commanding  Officer  of  the 
activity  assigned.  Official  mailing 
addresses  are  published  in  the  Standard 
Navy  Distribution  List  that  is  available 
at  http://doni.daps.dIa.mil/sndl.aspx. 

Written  request  should  contain  full 
name,  last  four  digits  of  Social  Security 
Number  (SSN),  and  signed  request. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Commander/ 
Commanding  Officer  of  the  activity 
assigned.  Official  mailing  addresses  are 
published  in  the  Standard  Navy 
Distribution  List  that  is  available  at 
http://doni.daps.dla.mil/sndl.aspx. 

Written  request  should  contain  full 
name,  last  four  digits  of  Social  Security 
Number  (SSN),  and  signed  request. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors;  individual;  witnesses; 
correspondence  files;  e-mails;  and 
databases. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-6637  Filed  3-31-08;  8:45  am] 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

[USD-2008-0015] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records 

SUMMARY:  The  Department  of  the  Navy 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
1,  2008  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (DNS-36),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 


Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  March  26,  2008. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 070-2 

SYSTEM  name: 

Naval  Attache  Files  (December  1, 
1998,  63  FR  66133). 

CHANGES: 

SYSTEM  ID: 

Change  “N01070-2”  to  read 
“NM01070-2”. 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
“Attache  Nominationi/Assignment 
Files.” 

SYSTEM  LOCATION: 

Delete  second  para  and  replace  with 
“Marine  Corps  Files:  Intelligence 
Department,  Attn:  Code  lOP, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775.” 

***** 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  “File 
contains  copies  of  questionnaires  (i.e.. 
Naval  Attache  Background  Inventory, 
Naval  Attache  Opinion  Inventory;  Naval 
Attache  Relationship  Questionnaire; 
and  Substance  Abuse  Subtle  Screening 
Inventory  (SASSI)),  data  collected 
during  personal  interviews  that  can 
include  name.  Social  Security  Number 
(SSN),  addresses,  telephone  numbers, 
dependent  information,  medical 
screenings,  and  other  information  from 
the  individual’s  military  personnel  file.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with 
“National  Security  Act  of  1974,  as 
amended;  10  U.S.C.  5013,  Secretary  of 
the  Navy;  10  U.S.C.  5041,  Headquarters, 
Marine  Corps;  and  E.O.  9397  (SSN).” 

PURPOSE(S): 

Delete  entry  and  replace  with  “To 
provide  data  to  Navy,  Marine  Corps  and 
Defense  Intelligence  Agency  (DIA) 
officials  to  determine  suitability  of  Navy 
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and  Marine  Corps  officer  personnel  for 
assignment  to  the  Defense  Attache 
System.” 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  para  2  and  replace  with 
“Marine  Corps  Files:  Director. 
Intelligence  Department,  Attn:  Code 
lOP,  Headqucirters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775.” 

NOTIFICATtON  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  Naval 
Attache  Affairs  Office,  Office  of  Naval 
Intelligence  Collections  Directorate 
(ONI-3),  4251  Suitland  Road, 
Washington,  DC  20395-5720  (for  Navy 
files)  or  to  the  Director,  Intelligence 
Department,  Attn:  Code  lOP, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775  (for  Marine  Corps  files). 

Request  should  contain  individual’s 
name  and  Social  Security  Number  (SSN) 
and  must  be  signed.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
Collections  Directorate  (ONI-3),  4251 
Suitland  Road,  Washington,  DC  20395- 
5720  (for  Navy  files)  or  to  the  Director, 
Intelligence  Department,  Attn:  Code 
lOP,  Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775  (for  Marine  Corps  files). 

Request  should  contain  individual’s 
name  and  Social  Security  Number  (SSN) 
and  must  be  signed.” 

■k  it  It  h 

NM01 070-2 
SYSTEM  NAME: 

Attache  Nomination/ Assignment 
Files. 

SYSTEM  location: 

Navy  Files:  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
(ONI-3),  4251  Suitland  Road, 
Washington,  DC  20395-5720. 

Meuine  Corps  Files:  Intelligence 
Department,  Attn:  Code  lOP, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

U.S.  Navy  and  Marine  Corps  Officers 
nominated  and/or  assigned  to  duty  in 
the  Defense  Attache  System  (DAS) 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  copies  of  questionnaires 
(i.e..  Naval  Attache  Background 
Inventory,  Naval  Attache  Opinion 
Inventory;  Naval  Attache  Relationship 
Questionnaire;  and  Substance  Abuse 
Subtle  Screening  Inventory  (SASSI)), 
data  collected  during  personal 
interviews  that  can  include  individual’s 
name.  Social  Security  Number  (SSN), 
addresses,  telephone  numbers, 
dependent  information,  medical 
screenings,  and  other  information  from 
the  individual’s  military  personnel  file. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Security  Act  of  1974,  as 
amended;  10  U.S.C.  5013,  Secretary  of 
the  Navy;  10  U.S.C.  5041,  Headquarters, 
Marine  Corps;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  data  to  Navy,  Marine 
Corps  and  Defense  Intelligence  Agency 
(DIA)  officials  to  determine  suitability  of 
Navy  and  Marine  Corps  officer 
personnel  for  assignment  to  the  Defense 
Attache  System. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  State  to 
determine  suitability  of  personnel  for 
security  clecU'ances  and  assignment  to 
the  Defense  Attache  System. 

The  ‘Blanket  Routine  Uses’  that 
appear  at  the  beginning  of  the  Navy’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Manual  and  automated  files. 
retrievability: 

Retrieved  by  name  and  Social 
Security  Number  (SSN). 

SAFEGUARDS: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are  stored  in 
a  controlled  access  area  and  are 
accessible  only  to  a  very  limited  number 
of  authorized  personnel  with  proper 


security  clearanqe.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code. 

RETENTION  AND  DISPOSAL: 

Records  are  opened  on  individuals 
when  first  nominated  for  attache  duty. 
Records  are  destroyed  when  personnel 
are  transferred,  separated,  or  when  files 
cU'e  no  longer  needed,  whichever  is 
earlier. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Navy  Files:  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
(ONl-3),  4251  Suitland  Road, 
Washington,  DC  20395-5720. 

Marine  Corps  Files:  Director, 
Intelligence  Department,  Attn:  Code 
lOP,  Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Wasffington,  DC  20380- 
1775. 

NOTIHCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  Naval 
Attache  Affairs  Office,  Office  of  Naval 
Intelligence  Collections  Directorate 
(ONi-3),  4251  Suitland  Road, 
Washington,  DC  20395-5720  (for  Navy 
files)  or  to  the  Director,  Intelligence 
Department,  Attn:  Code  lOP, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775  (for  Marine  Corps  files). 

Request  should  contain  individual’s 
name  and  Social  Security  Number  (SSN) 
and  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Naval  Attache  Affairs 
Office,  Office  of  Naval  Intelligence 
Collections  Directorate  (ONI-3),  4251 
Suitland  Road,  Washington,  DC  20395- 
5720  (for  Navy  files)  or  to  the  Director, 
Intelligence  Depcurtment,  Attn:  Code 
lOP,  Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775  (for  Marine  Corps  files). 

Request  should  contain  individual’s 
name  and  Social  Security  Number  (SSN) 
and  must  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy’s  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  ft-om  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  family  members;  Defense 
Security  Service;  Naval  Criminal 
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Investigative  Service;  and  jjcrsonnel 
files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-6638  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  5001-06-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  1, 
2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number],  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”].”  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 


or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  March  26,  2008. 

Angela  Ci  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management 
and  Budget. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New  collection. 

Title:  Promoting  Rigorous  Career  and 
Technical  Education  Programs  of  Study 
Through  Statewide  or  Multi-State 
Articulation  Agreements  (1894-0001). 

Frequency:  Annually. 

Affected  Public: 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  89. 

Burden  Hours:  3,560. 

Abstract:  Section  122(c)(l)(9A)  of  the 
Carl  D.  Perkins  Vocational  and 
Technical  Education  Improvement  Act 
of  2006  authorizes  the  Department  to 
establish  and  carry  out  a  program  of 
national  leadership  activities  to  enhance 
the  quality  of  career  and  technical 
education  programs  of  study 
nationwide.  Many  State  and  local 
education  agencies  have  developed  a 
variety  of  career  and  technical 
education  programs  of  study  to  be 
offered  as  an  option  to  students  when 
planning  for  and  completing  futiure 
coursework,  for  career  and  technical 
content  areas.  These  career  and 
technical  education  programs  of  study 
cU’e  designed  to  outline  rigorous 
academic  and  technical  course 
standards  that  when  completed  assist 
students  to  successfully  transition  from 
secondary  to  postsecondary  education, 
and  between  postsecondary  institutions. 
While  the  Department  is  generally 
aware  of  these  efforts,  there  is  little 
documentation  of  the  level  of  rigor  or 
effectiveness  of  the  technical  courses 
within  programs  of  study.  This 
discretionary  grant  competition  is 
intended  to  enhance  the  quality  and 
rigor  of  career  and  technical  education 
programs  of  study  by  facilitating  the 
formation  of  effective  partnerships 
between  secondary  and  postsecondary 
education.  State  workforce  agencies, 
and  employers,  to  create  statewide  or 
multi-state  articulation  agreements. 
Articulation  agreements  ensure  strong 
collaboration  and  on-going 
communication  between  the  partners  to 
identify  course  standards  that  align  with 
the  expectations  of  postsecondary 


education  and  employers  allowing  for 
“seamless”  transitions  from  secondary 
to  postsecondary  education,  and 
between  postsecondary  institutions. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3646.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (’TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

[FR  Doc.  E8-6588  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Migrant  Education  Coordination 
Program — Migrant  Student  Information 
Exchange  (MSIX)  State  Data  Quality 
Grants 

agency:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Notice  of  proposed 
requirements. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
proposes  to  establish  requirements  for 
Migrant  Student  Information  Exchange 
(MSIX)  State  Data  Quality  grants  funded 
under  section  1308(b)  of  Title  I,  Part  C 
of  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001.  Subject  to  the  availability 
of  funds  in  any  fiscal  year,  the 
Department  would  use  the  requirements 
to  make  annual  grant  awards  by 
formula,  beginning  in  FY  2008,  to 
provide  additional  resources  to  State 
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educational  agencies  (SEAs)  in  order  to 
assist  them  and  their  local  operating 
agencies  (LOAs)  in  implementing  the 
interstate  exchange  of  migrant 
children’s  records  electronically 
through  the  Migrant  Student 
Information  Exchange  (MSIX). 

OATES:  We  must  receive  your  comments 
on  or  before  May  1,  2008. 

ADDRESSES:  Address  all  comments  about 
the  proposed  requirements  to  Alejandra 
Velez-Paschke,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
LBJ,  room  3E249,  Washington,  DC 
20202-6135.  Telephone:  (202)  260- 
2834.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  MsixTeam@ed.gov. 

You  must  include  the  term  “MSIX 
State  Data  Quality  Grants  Proposed 
Requirements”  in  the  subject  line  of 
your  electronic  message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alejandra  Velez-Paschke.  Telephone: 
(202)  260-2834  or  via  Internet: 
MsixTeam@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS)  toll  free  at 
1-800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  requirements. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
the  proposed  requirements.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  the  proposed  requirements  at  the 
U.S,  Department  of  Education,  LBJ, 
room  3E249,  400  Maryland  Avenue, 
SW.,  Washington,  DC  20202  between 
the  hours  of  8:30  a.m.  and  4  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 


print  maghifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  the  proposed  requirements.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

The  Migrant  Education  Program 
(MEP),  authorized  in  Title  I,  Part  C,  of 
the  ESEA,  is  a  State-operated,  formula 
grant  program  under  which  SEAs 
receive  funds  to  help  improve  the 
academic  achievement  of  migratory 
children  who  reside  in  their  States. 
Under  section  1304(b)(3)  of  the  ESEA, 
SEAs  receiving  MEP  funds  have  a 
responsibility  to  carry  out  activities  that 
promote  the  interstate  and  intrastate 
coordination  of  services  for  migratory 
children.  This  responsibility  includes 
carrying  out  activities  that  provide  for 
educational  continuity  through  the 
timely  transfer  of  pertinent  school 
records,  including  health  information, 
for  migratory  children,  whether  or  not 
they  move  during  the  regular  school 
year. 

Section  1308(b)  of  the  ESEA  requires, 
among  other  things,  that  the  Department 
(1)  assist  States  in  developing  methods 
for  the  electronic  transfer  of  migrant 
student  records,  (2)  ensure  the  linkage 
of  State  electronic  records-exchange 
systems,  and  (3)  establish  the  minimum 
data  elements  (MDEs)  that  States  must 
collect  and  maintain  in  their  migrant 
student  databases  for  the  purpose  of 
electronically  exchanging  health  and 
educational  records  on  migrant 
children.  To  meet  these  statutory 
responsibilities,  on  September  28,  2007, 
the  Department  established  the  MSIX. 
When  fully  operational,  the  MSIX  will 
allow  all  States  participating  in  the  MEP 
(and  all  LOAs  in  those  States)  to  share 
jm  established  set  of  MDEs  on  their 
migrant  children  with  any  State  and 
LOA  in  which  a  migrant  child  enrolls  by 
electronically  linking  the  States’ 
existing  migrant  student  databases.  On 
November  27,  2007,  the  Office  of 
Management  and  Budget  (OMB) 
approved  an  information  collection 
package  (1810-0683)  that  establishes  66 
MDEs. 

Even  though  MSIX  links  existing 
databases,  the  Department  recognizes 
that  States  and  LOAs  will  incur  some 
additional  costs  in  collecting  and 
maintaining  data  and  transmitting  those 
data  to  the  MSIX.  While  States  generally 
use  their  annual  MEP  Basic  State 
formula  grant  to  pay  for  those  costs, 
through  this  notice  the  Department 
proposes  to  establish,  using  funds  the 


Department  reserves  for  migrant 
coordination  activities  under  section 
1308  of  the  ESEA,  a  new  formula  grant 
program  (and  associated  requirements) 
that  will  provide  financial  support  to 
SEAs  to  assist  them,  during  the  early 
implementation  of  MSIX,  to  transfer 
migrant  student  data  using  MSIX. 
Subject  to  the  availability  of  funds,  the 
Department  would  provide  these  grant 
awards  annually,  beginning  in  FY  2008, 
out  of  funds  it  reserves  for  migrant 
coordination  activities  under  section 
1308  of  the  ESEA. 

We  will  announce  the  final 
requirements  for  the  MSIX  State  Data 
Quality  grants  in  a  notice  in  the  Federal 
Register.  We  will  determine  the  final 
requirements  for  these  grants  after 
considering  responses  to  public 
comments  provided  on  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  establishing  additional 
requirements,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  Applications  will  be  requested 
pursuant  to  the  issuance  of  the  Notice  of  final 
requirements. 

Proposed  Requirements 

Requirement  1 :  SEAs  would  use  these 
funds  to  help  pay  for  additional  costs 
that  their  agencies  and  the  LOAs  in  their 
States  may  assume  for  various  activities 
related  to  the  transfer  of  the  OMB- 
approved  MDEs.  Examples  of  these 
activities  include: 

•  (a)  Enhancements  to  the  State’s 
migrant  or  State  student  database  to 
ensure  the  inclusion  of  the  MDEs  in 
accordance  with  MSIX  data 
specifications; 

•  (b)  Staffing  or  information 
technology  (IT)  services  needed  for  the 
collection,  data  entry,  and  maintenance 
of  the  MDEs  or  the  connectivity  to 
MSIX: 

•  (c)  Development  of  manuals, 
procedures,  pamphlets,  or  other 
materials  that  support  the 
implementation  of  the  State’s  records 
exchange  program:  and 

•  (d)  Support  for  activities  directly 
related  to  staff  training  on  the  use  of 
MSIX,  including  staff  attendance  and 
travel  to  MSIX  meetings  and  workshops. 
In  consultation  with  the  LOAs  and  the 
State’s  parent  advisory  council,  each 
SEA  would  determine  how  these  funds 
would  be  used  in  the  State. 

Requirement  2:  Only  an  SEA  that 
receives  an  MEP  Basic  State  Formula 
grant  award  would  be  eligible  to  receive 
an  MSIX  State  Data  Quality  grant.  To 
receive  an  MSIX  State  Data  Quality 
grant,  an  SEA  would  be  required  to 
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submit  a  letter,  signed  by  the  Chief  State 
School  Officer  or  his  or  her  authorized 
representative,  (a)  requesting  an  MSIX 
State  Data  Quality  grant  award,  and  (b) 
providing  an  assurance  that  these  funds 
will  be  used  only  for  activities  that 
comport  with  the  requirements  in  the 
notice  of  final  requirements  for  this 
progreun.  In  each  fiscal  year  for  which 
sufficient  section  1308  funds  are 
available,  the  Department  would 
announce  the  amount  of  each  grant 
award  and  invite  SEAs  to  submit  their 
letters  of  application. 

Requirement  3:  Grant  awards  would 
be  subject  to  the  hnancial  reporting 
requirements  in  section  80.41  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 

(34  CFR  80.41).  With  regard  to 
performance  reporting,  the  Department 
does  not  propose  to  apply  the 
provisions  contained  in  section  80.40(b) 
of  EDGAR.  Instead,  the  Department 
proposes  to  use  program  monitoring 
conducted  in  conjunction  with  the 
overall  MEP  Basic  State  Formula  Grant 
program  as  a  means  of  obtaining 
information,  including  supporting 
documentation,  on  how  the  SEA  and 
LOAs  in  the  State  used  MSIX  State  Data 
Quality  grant  funds  to  support  MSIX- 
related  activities.  Monitoring  activities 
would  examine  progress  relative  to  the 
MSIX  efficiency  measure,  which 
assesses  the  percentage  of  migrant 
student  records  that  are  consolidated 
when  school  enrollment  has  occurred  in 
more  than  one  State. 

Requirement  4:  The  Department 
proposes  that,  in  any  hscal  year  in 
which  sufficient  funds  are  available 
under  section  1308,  the  Department 
would  award  these  MSIX  State  Data 
Quality  grants  using  the  following 
formula: 

•  75  percent  of  the  total  amount 
available  would  be  awarded  in  equal 
amounts  to  each  SEA  with  a  MEP  Basic 
State  Formula  grant  award;  and 

•  The  remaining  25  percent  of  the 
funds  would  be  awarded  proportionally 
relative  to  the  amount  of  each  State’s 
Basic  MEP  State  Formula  grant  award 
amount  made  on  July  1  of  the  fiscal 
year;  except  that 

•  No  SEA  would  receive  an  MSIX 
State  Data  Quality  grant  award  that 
exceeds  20  percent  of  its  MEP  Basic 
State  Formula  grant  award. 

Amount  of  the  Grants 

At  this  time,  the  Department 
anticipates  that  a  total  of  $2  million  will 
be  available  for  MSIX  State  Data  Quality 
grant  awards  in  FY  2008.  Given  this 
projection,  an  estimated  $1.5  million 
would  be  awarded  in  equal  amounts  to 
each  eligible  SEA  (subject  to  the  20 


percent  limitation),  and  $0.5  million 
would  be  awarded  proportionally  based 
on  the  amount  of  each  State’s  MEP  State 
formula  grant  award.  An  appendix  to 
this  notice  contains  a  table  presenting 
the  estimated  size  of  each  State’s  award 
assuming  that  all  eligible  SEAs  apply.  If 
an  SEA  does  not  apply  for  these  funds 
or  does  not  receive  a  MEP  Basic  State 
formula  grant  in  any  given  year,  its 
share  of  grant  funds  would  be 
distributed  to  the  requesting  SEAs  on 
the  basis  of  the  formula  established  in 
the  notice  of  final  requirements. 

In  subsequent  fiscm  years,  the 
Department  would  inform  the  States  of 
the  total  amount  of  funds  available,  if 
any,  under  this  grant  program. 

The  Department  believes  that  the 
proposed  formula,  including  the  20 
percent  limitation,  represents  an 
appropriate  means  for  distributing  funds 
under  this  new  program  for  helping 
SEAs  to  effectively  connect  their 
migrant  databases  with  the  MSIX  and 
transmit  the  required  MDEs  to  the 
MSIX.  In  this  regard,  the  proposed 
formula  is  designed  to  provide  funds  to 
address,  at  least  partially,  both  the  basic, 
initial  costs  that  all  States  will  incur, 
and  those  additional  costs  States  would 
incur  due  to  the  relative  numbers  of 
migrant  students  in  their  State. 

Executive  Order  12866 

This  notice  of  proposed  requirements 
has  been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  requirements  are 
those  resulting  firom  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
requirements,  we  have  determined  that 
the  benefits  of  the  proposed 
requirements  justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Paperwork  Reduction  Act  of  1995 
(PRA) 

The  application  procedure  has  been 
approved  under  OMB  control  number 
1810-0683. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 


CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
Order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Statutory  and  Regulatory 
Requirements 

This  grant  program  will  be  subject  to 
the  requirements  established  in  the 
notice  of  final  requirements  to  be 
published  in  the  Federal  Register  for 
this  grant  program. 

This  grant  program  is  also  subject  to 
the  definitions  used  to  determine  the 
eligibility  of  a  “migrant  child’’  found  in 
section  1309(2)  of  the  ESEIA  and  34  CFR 
§  200.81.  Consistent  with  the  “Tydings 
Amendment’’  (section  421(b)  of  the 
General  Education  Provisions  Act,  and 
restated  in  section  76.709  of  EDGAR), 
funds  awarded  under  this  program  are 
available  for  obligation  until  September 
30  of  the  fiscal  year  following  the  fiscal 
year  in  which  they  are  awarded. 

Because  it  is  a  formula  grant,  the* 
program  also  is  subject  to  the 
requirements  of  parts  76  and  80  of 
EENGAR  (34  CFR  parts  76  and  80). 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 

DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.144,  Migrant  Education 
Coordination  Program) 

Program  Authority:  20  U.S.C.  6398. 
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Dated;  March  27,  2008. 

Kerri  L.  Briggs, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix — Estimated  Proposed  Award 
Amounts  for  the  FY  2008  MSIX  State 
Data  Quality  Grants  Appendix 

Note:  The  estimated  size  of  awards  are 
based  on  FY  2007  MEP  Basic  State  Grant 
award  amounts,  and  assume  each  State’s 
decision  to  request  an  award. 


NATIONAL  TOTALS  .  $2,000,000 


ALABAMA  .  $32,987 

ALASKA  .  39,868 

ARIZONA .  39,302 

ARKANSAS  .  37,461 

CALIFORNIA  .  213,595 

COLORADO  .  40,820 

CONNECTICUT  .  31,449 

DELAWARE  .  30,431 

DIST.  COLUMBIA  .  0 

FLORIDA .  63,000 

GEORGIA  .  42,041 

HAWAII  .  31,072 

IDAHO  .  35,887 

ILLINOIS  .  32,770 

INDIANA .  37,349 

IOWA  .  32,422 

KANSAS  .  46,757 

KENTUCKY  .  40,390 

LOUISIANA  .  33,493 

MAINE  .  31,533 

MARYLAND  .  30,761 

MASSACHUSETTS  .  32,343 

MICHIGAN .  42,401 

MINNESOTA  .  32,429 

MISSISSIPPI .  31,914 

MISSOURI .  32,202 

MONTANA  .  31,383 

NEBRASKA  .  37,410 

•NEVADA  .  30,325 

NEW  HAMPSHIRE  .  28,573 

NEW  JERSEY  .  32,893 

NEW  MEXICO .  31,255 

NEW  YORK .  43,717 

NORTH  CAROLINA  .  38,573 

NORTH  DAKOTA  .  30,321 

OHIO  .  33,578 

OKLAHOMA .  32,859 

OREGON  .  47,090 

PENNSYLVANIA .  43,158 

RHODE  ISLAND  . 13,579 

SOUTH  CAROLINA  .  30,777 

SOUTH  DAKOTA .  31,183 

TENNESSEE .  30,770 

TEXAS .  113,262 

UTAH  .  32,518 

VERMONT  .  30,882 

VIRGINIA  .  31,151 

WASHINGTON  .  52,410 

WEST  VIRGINIA  .  16,450 

WISCONSIN .  30,891 

WYOMING  .  30,315 

PUERTO  RICO  .  0 


[FR  Doc.  E8-6689  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education, 
Teacher  and  Student  Development 
Programs  Service 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number  84.333A. 

ACTION:  Notice  Announcing  the 
Technical  Assistance  Workshop  for 
Fiscal  Year  (FY)  2008  Demonstration 
Projects  to  Ensure  Students  with 
Disabilities  Receive  a  Quality  Higher 
Education  Program  (Demonstration 
Program). 

SUMMARY:  The  Department  expects  to 
hold  a  competition  for  new  grants  under 
the  Demonstration  Program  in  FY  2008. 
This  notice  provides  information  about 
a  one-day  technical  assistance  workshop 
to  assist  institutions  of  higher  education 
interested  in  preparing  grant 
applications  for  FY  2008  new  awards 
under  the  Demonstration  Program. 
Program  and  Department  staff  will 
present  information  to  potential 
applicants  about  the  purpose  of  the 
Demonstration  Program,  the  grant 
competition  highlights,  the  peer  review 
process,  and  the  Grants.gov  Web  site,  as 
well  as  suggestions  for  writing  a  quality 
grant  proposal. 

Although  the  Department  has  not  yet 
announced  an  application  deadline  date 
in  the  Federal  Register  for*the  FY  2008 
competition,  the  Department  is  holding 
this  workshop  to  give  potential 
applicants  guidance  for  prepciring 
applications  for  the  competition  we 
expect  to  conduct  in  FY  2008.  Specific 
requirements  for  the  FY  2008 
competition  will  be  published  in  a 
separate  notice,  a  notice  inviting 
applications  for  the  Demonstration 
Program.  This  notice  announces  the 
technical  assistance  workshop  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shedita  Alston,  Demonstration  Program, 
U.S.  Department  of  Education,  1990  K 
Street,  NW.,  Room  7097,  Washington, 
DC  20006-8524.  Telephone:  (202)  502- 
7808. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service,  toll  firee,  at 
1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  (e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  program 
contact  person  listed  in  this  section. 
SUPPLEMENTARY  INFORMATION:  The 
technical  assistance  workshop  will  be 
held  at:  U.S.  Department  of  Education, 
1990  K  Street,  NW.,  8th  Floor 
Conference  Center,  Washington,  DC 
20006. 


The  Technical  Assistance  Workshop 
session  will  be  held  on  April  8,  2008, 
ft'om  8  a.m.  to  4  p.m.  Registration  is 
from  8  a.m.  to  9  a.m.  on  the  day  of  the 
session.  There  is  no  fee  for  this 
workshop.  However,  space  is  limited. 
Attendees  eu'e  required  to  make  their 
own  travel  and  hotel  reservations.  We 
encovnage  attendance  from  both  those 
who  will  be  responsible  for  writing  the 
grant  proposal  and  those  who  will 
provide  technical  support  for  uploading 
the  application  materials  onto  the  • 
Grants.gov  Apply  site. 

Assistance  to  Individuals  With 
Disabilities  Attending  the  Technical 
Assistance  Workshop 

The  technical  assistance  workshop 
site  is  accessible  to  individuals  with 
disabilities.  If  you  need  an  auxiliary  aid 
or  service  to  peirticipate  in  the  workshop 
(e.g.,  interpreting  service,  assistive 
listening  device,  or  materials  in  an 
alternative  format),  notify  the  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  at  least  two  weeks 
before  the  scheduled  workshop  date. 
Although  we  will  attempt  to  meet  a 
request  received  after  that  date,  we  may 
not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  eirrange 
it. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  any  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1 140-1 140d. 

Dated:  March  27,  2008. 

Diane  Auer  Jones, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  E8-6697  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4000-01-P 
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DEPARTMENT  OF  ENERGY 

[OE  Docket  Nos.  EA-338  and  EA-339] 

Applications  To  Export  Electric 
Energy;  Shell  Energy  North  America 
(US),  L.P. 

agency:  Office  of  Electricity  Delivery 
and  Energy  Reliability,  DOE. 

ACTION:  Notice  of  application. 

SUMMARY:  Shell  Energy  North  America 
(US),  L.P.  (SENA)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico  and 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  1,  2008. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of 
Electricity  Delivery  and  Energy 
Reliability,  Mail  Code:  OE-20,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  202- 
586-8008). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  by  the 
Department  of  Energy  (DOE)  pursuant  to 
sections  301(b)  and  402(f)  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7151(b),  7172(fi)  and  require 
authorization  under  section  202(e)  of 
the  FPA  (16  U.S.C.824a(e)). 

On  March  14,  2008,  DOE  received  two 
separate  applications  from  SENA  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Mexico  and 
Canada  as  a  power  marketer  for  a  term 
of  five  years.  SENA  does  not  own  any 
electric  transmission  facilities  nor  does 
it  hold  a  franchised  service  area.  The 
electric  energy  which  SENA  proposes  to 
export  to  Mexico  and  Canada  would  be 
surplus  energy  purchased  from  electric 
utilities.  Federal  power  marketing 
agencies,  and  other  entities  within  the 
United  States. 

In  OE  Docket  No.  EA-338,  SENA 
proposes  to  transmit  electric  energy  to 
Mexico  and  arrange  for  the  delivery  of 
those  exports  over  the  international 
transmission  facilities  presently  owned 
by  AEP  Texas  Central  Company,  Baja 
California  Power,  Inc.,  Central  Power  & 
Light  Company,  Comision  Federal  de 
Electricdad,  the  national  electric  utility 
of  Mexico,  El  Paso  Electric  Company, 
San  Diego  Gas  &  Electric  Company,  and 
Sharyland  Utilities,  Inc. 


In  OE  Docket  No.  EA-339,  SENA 
proposes  to  export  electric  energy  to 
Canada  and  to  arrange  for  the  delivery 
of  those  exports  over  the  international 
transmission  facilities  presently  owned 
by  Basin  Electric  Power  Cooperative, 
Bonneville  Power  Administration, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Co.,  Joint 
Owners  of  the  Highgate  Project,  Long 
Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative,  Inc.,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corp.,  Northern  States  Power 
Company,  Vermont  Electric  Power 
Company,  and  Vermont  Electric 
Transmission  Company. 

The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  SENA  was  previously 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

DOE  expects  exporters  of  electric 
energy  to  obtain  the  necessary 
authorization  from  DOE  to  export 
electricity  and  to  abide  by  the  terms  and 
conditions  established  for  such  export 
in  the  Orders  issued  by  DOE,  including 
any  term  limit  for  the  authorization  and 
the  requirement  to  create  and  preserve 
full  and  complete  records  and  file 
quarterly  reports.  Failure  to  first  obtain 
an  Order  authorizing  the  export  of 
electricity,  or  continuing  to  export  after 
the  expiration  of  such  an  Order,  may 
result  in  a  denial  of  authorization  to 
export  in  the  future  and  subject  the 
exporter  to  sanctions  and  penalties 
under  the  FPA.  DOE  also  expects 
transmitting  utilities  owning  border 
facilities  cmd  entities  charged  with  the 
operational  control  of  those  border 
facilities,  such  as  Independent  System 
Operators  or  Regional  Transmisssion 
Organizations,  to  verify  that  companies 
seeking  to  schedule  an  electricity  export 
have  the  requisite  authority  from  DOE  to 
export  such  power. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  these 
proceedings  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment,  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  Federal 
Energy  Regulatory  Commission’s  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214).  Fifteen  copies  of  each 
comment,  petition,  and  protest  should 
be  filed  with  DOE  on  or  before  the  dates 
listed  above. 

All  filings  in  these  proceedings 
should  be  clearly  marked  with  Docket 
No.  EA-338  for  exports  to  Mexico  or 


Docket  No.  EA-339  for  exports  to 
Canada.  Additional  copies  are  to  be 
filed  directly  with  Robert  Reilley,  Vice 
President,  Regulatory  Affairs,  Shell 
Energy  North  America  (US),  L.P.,  909 
Fannin,  Plaza  Level  One,  Houston,  TX 
77010  and  Ms.  Jane  Barnett,  Regulatory 
Analyst,  at  the  same  address. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  DOE  that  the  proposed  action 
will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above,  by  accessing  the 
program  Web  site  at  http:// 
oe.energy.gov/permits.htm,  or  by 
emailing  Odessa  Hopkins  at 
odessa.hopkins@hq.doe.gov. 

Issued  in  Washington,  DC,  on  March  27, 
2008. 

Anthony  J.  Como, 

Director,  Permitting  and  Siting,  Office  of 
Electricity  Delivery  and  Energy  Reliability. 

[FR  Doc.  E8-6664  Filed  3-31-08;  8:45  am] 
BILLING  CODE  6450-01 -P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8548-7] 

Notice  of  Approval  of  the  Primacy 
Application  for  National  Primary 
Drinking  Water  Regulations  for  the 
State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  and 
solicitation  of  requests  for  a  public 
hearing. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  hereby  giving  notice 
that  the  State  of  Iowa  is  revising  its 
approved  Public  Water  Supply 
Supervision  Program  under  the  Iowa 
Department  of  Natural  Resources.  The 
EPA  has  determined  that  these  revisions 
are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  the  EPA  intends  to  approve 
these  program  revisions. 

DATES:  This  determination  to  approve 
the  Iowa  program  revision  is  made 
pinrsuant  to  40  CFR  142.12(d)(3).  This 
determination  shall  become  final  and 
effective  on  May  1,  2008,  unless  (1)  a 
timely  and  appropriate  request  for  a 
public  heeuring  is  received  or  (2)  the 
Regional  Administrator  elects  to  hold  a 


17346 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


public  hearing  on  his  own  motion.  Any 
interested  person,  other  than  Federal 
Agencies,  may  request  a  public  hearing. 
A  request  for  a  public  hearing  must  be 
submitted  to  the  Regional  Administrator 
at  the  address  shown  below  by  May  1 , 
2008.  If  a  substantial  request  for  a  public 
hearing  is  made  within  the  requested 
thirty  day  time  frame,  a  public  hearing 
will  be  held  and  a  notice  will  be  given 
in  the  Federal  Register  and  a  newspaper 
of  general  circulation.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  All  interested  parties 
may  request  a  public  hearing  on  the 
approvd  to  the  Regional  Administrator 
at  the  EPA  Region  7  address  shown 
below. 

ADDRESSES:  Any  request  for  a  public 
hearing  shall  include  the  following 
information:  (1)  Name,  address  and 
telephone  number  of  the  individual 
organization  or  other  entity  requesting  a 
hearing;  (2)  a  brief  statement  of  the 
requesting  person’s  interest  in  the 
Regional  Administrator’s  determination 
and  a  brief  statement  on  information 
that  the  requesting  person  intends  to 
submit  at  such  hearing;  (3)  the  signature 
of  the  individual  making  the  request  or, 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity.  Requests 
for  Public  Hearing  shall  be  addressed  to: 
Regional  Administrator,  Environmental 
Protection  Agency — Region  7,  901  North 
5th  Street,  Kansas  City,  Kansas  66101. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Iowa  Department  of  Natvual  Resources, 
Water  Quality  Bureau,  Public  Water 
Supply  Program,  401  SW.,  7th  Street, 
Des  Moines,  Iowa  50309—4611. 
Environmental  Protection  Agency — 
Region  7,  Water  Wetlands  and 
Pesticides  Division,  Drinking  Water 
Management  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Holmes,  Environmental 
Protection  Agency — Region  7,  Drinking 
Water  Management  Branch,  (913)  551- 
7421,  or  by  e-mail  at 
holmes.morris@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  EPA  has 
determined  to  approve  an  application 
by  the  Iowa  Department  of  Natural 
Resources  to  incorporate  the  following 
EPA  National  Primary  Drinking  Water 
Regulations:  (1)  Arsenic  and 
Clarifications  to  Compliance  and  New 


Source  Contaminants  Monitoring 
(January  22,  2001,  66  FR  6975);  (2)  Filter 
Backwash  Recycling  Rule  (June  8,  2001, 
66  FR  31085);  (3)  Lead  and  Copper  Rule 
Minor  Revisions  (January  12,  2000,  65 
FR  1949);  (4)  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule  (January 
14,  2002,  67  FR  1811);  (5)  Public 
Notification  Rule  (May  4,  2000,  65  FR 
25981);  (6)  Radionuclides  Rule 
(December  7,  2000,  65  FR  76707).  The 
application  demonstrates  that  Iowa  has 
adopted  drinking  water  regulations 
which  satisfy  the  National  Primary 
Drinking  Water  Regulations.  The  EPA 
has  determined  that  Iowa’s  regulations 
are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 
that  Iowa  continues  to  meet  all 
requirements  for  primary  enforcement 
responsibility  as  specified  in  40  CFR 
142.10. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended,  and  40  CFR 
142.10, 142.12(d)  and  142.13. 

Dated;  March  10,  2008. 

John  B.  Askew, 

Regional  Administrator,  Region  7. 

(FR  Doc.  E8-6654  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  6560-S0-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  for  Occupational 
Safety  and  Health;  Decision  To 
Evaluate  a  Petition  To  Designate  a 
Class  of  Employees  at  the  Nuclear 
Materials  and  Equipment  Corporation 
Site,  Parks  Township,  PA,  To  Be 
included  in  the  Special  Exposure 
Cohort 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Department  of  Health  and 
Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  gives  notice  as 
required  by  42  CFR  83.12(e)  of  a 
decision  to  evaluate  a  petition  to 
designate  a  class  of  employees  at  the 
Nuclear  Materials  and  Equipment 
Corporation  site.  Parks  Township, 
Pennsylvania,  to  be  included  in  the 
Specif  Exposure  Cohort  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000.  The 
initial  proposed  definition  for  the  class 
being  evaluated,  subject  to  revision  as 
warranted  by  the  evaluation,  is  as 
follows; 

Facility:  Nuclear  Materials  and 
Equipment  Corporation. 

Location:  Parks  Township, 
Pennsylvania. 


-  Job  Titles  and/or  Job  Duties:  All 
Atomic  Weapons  Employer  employees. 

Period  of  Employment:  June  1, 1960 
through  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  4676 
Columbia  Parkway,  MS  C-46, 
Cincinnati,  OH  45226,  Telephone  513-  * 
533-6800  (this  is  not  a  toll-free 
number).  Information  requests  can  also 
be  submitted  by  e-mail  to 
OCAS@CDC.GOV. 

Dated:  March  26,  2008. 

John  Howard, 

Director,  National  Institute  for  Occupational 
Safety  and  Health. 

(FR  Doc.  E8-6641  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4163-19-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Genomic 
Applications  in  Practice  and 
Prevention  (GAPP):  Translation 
Research,  Request  for  Application 
(RFA)  GD08-001 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  aforementioned  meeting. 

Time  and  Date:  8  a.m.-5  p.m..  May  13, 
2008  (Closed). 

Place:  Hyatt  Regency  Atlanta,  265 
Peachtree  Street,  NE.,  Atlanta,  GA  30303. 

Status:  The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  Section  552b(c)(4)  and  (6),  Title  5 
U.S.C.,  and  the  Determination  of  the  Director, 
Management  Analysis  and  Services  Office, 
CIX],  pursuant  to  Public  Law  92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  “Genomic  Applications  in 
Practice  and  Prevention  (GAPP):  Translation 
Research,  RFA  GD08-001.’’ 

FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Harris,  PhD.,  Scientific  Review 
Administrator,  CDC,  1600  Clifton  Road, 
NE.,  Mailstop  D72,  Atlanta,  GA  30333, 
Telephone:  (404)  639-4796. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
cmd  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17347 


Dated:  March  21,  2008. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  E8-6596  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10115] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhemce  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  currently  approved 
collection;  Title  of  Information 
Collection:  Federal  Reimbursement  of 
Emergency  Health  Services  Furnished  to 
Undocumented  Aliens  (Sections  1011) 
Provider  Enrollment  Application;  Use: 
Section  1011  of  the  Mediceire 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003,  provides 
that  the  Secretary  will  establish  a 
process  (i.e.,  enrollment  and  claims 
payment)  for  eligible  providers  to 
request  payment.  The  Secretary  must 
directly  pay  hospitals,  physicians  and 
ambulance  providers  (including  Indian 
Health  Service,  Indian  tribe  and  tribal 
organizations)  for  their  otherwise  un¬ 
reimbursed  costs  of  providing  services 
required  by  the  Emergency  Medical 
Treatment  and  Active  Labor  Act 
(EMTALA),  which  is  found  under 
section  1867  of  the  Social  Security  Act, 


and  related  hospital  inpatient, 
outpatient  and  ambulance  services. 

CMS  will  use  the  application 
information  to  administer  this  health 
services  program  and  establish  an  audit 
process.  The  Federal  Reimbursement  of 
Emergency  Health  Services  Furnished  to 
Undocumented  Aliens  (Sections  1011) 
Provider  Enrollment  Application  has 
been  revised.  For  a  list  of  these 
revisions,  refer  to  the  summary  of 
changes  document.  Form  Number: 
CMS-10115  (OMB#  0938-0929); 
Frequency:  On  occasion;  Affected 
Public:  Private  sector — Business  or  other 
for-profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  10,000;  Total 
Annual  Responses:  10,000;  Total 
Annual  Hours:  4,998. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E- 
mail  your  request,  including  your 
address,  phone  number,  OMB  niunber, 
emd  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 
on  May  1,  2008: 

OMB  Human  Resources  and  Housing 
Branch,  Attention:  Carolyn  Raffaelli, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503,  Fax 
Number:  (202)  395-6974. 

Dated;  March  21,  2008. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  ofStratbgic  Operations  and  Regulatory 
Affairs. 

(FR  Doc.  E8-6507  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-1696,  CMS- 
10167,  CMS-R-306,  CMS-10262  and  CMS- 
10143] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Appointment  of 
Representative;  Use:  This  form  will  be 
completed  by  beneficiaries,  providers 
and  suppliers  who  wish  to  appoint 
representatives  to  assist  them  with  , 
obtaining  initial  determinations  and 
filing  appeals.  The  appointment  of 
representative  form  must  be  signed  by 
the  party  making  the  appointment  and 
the  individual  agreeing  to  accept  the 
appointment.  Form  Number:  CMS-1696 
(OMB#  0938-0950);  Frequency: 
Occasionally;  Affected  Publics 
Individuals  or  households  and 
businesses  or  other  for-profits;  Number 
of  Respondents:  268,268;  Total  Annual 
Responses:  268,268;  Total  Annual 
Hours:  67,067. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Competitive 
Acquisition  Program  for  Medicare  Part  B 
Drugs:  CAP  Physician  Election 
Agreement;  Use:  The  Competitive 
Acquisition  Program  (CAP)  is  required 
by  Section  303(d)  of  the  Medicare 
Modernization  Act  (MMA)  which 
amended  Title  XVIII  of  the  Social 
Security  Act  (the  Act)  by  adding  a  new 
section  1847(B),  which  establishes  a 
competitive  acquisition  program  for  the 
payment  for  Part  B  covered  drugs  and 
biologicals  furnished  on  or  after  [anuary 
1,  2006.  Physicians  are  given  a  choice 
between  buying  and  billing  these  drugs 
under  the  average  sales  price  (ASP) 
system,  or  obtaining  these  drugs  fi’om 
vendors  selected  in  a  competitive 
bidding  process.  Section  108  of  the 
Medicare  Improvements  and  Extension 
Act  under  Division  B,  Title  I  of  the  Tax 
Relief  Health  Care  Act  of  2006  amended 
Section  1847(b)(a)(3)  of  the  Act  and 
requires  that  CAP  implement  a  post 
payment  review  process. 
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The  CAP  Physician  Election 
Agreement  is  used  annually  by 
physicians  to  elect  to  participate  in  the 
CAP  or  to  make  changes  to  the  previous 
year’s  selections.  The  information 
collected  by  these  documents  is  used  by 
CMS,  its  Medicare  contractor,  and  the 
approved  CAP  vendor  to  meet 
programmatic  requirements  pertaining 
to  physician  election  as  established  by 
the  MMA.  Form  Number:  CMS— 10167 
(OMB#  0938-0955):  Frequency:  Yearly; 
Affected  Public:  Business  or  other  for- 
profits:  Number  of  Respondents:  3,800; 
Total  Annual  Responses:  3,800;  Total 
Annual  Hours:  7,600. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Use  of  Restraint 
and  Seclusion  in  Psychiatric  Residential 
Treatment  Facilities  (PRTFs)  for 
Individuals  Under  Age  21;  Use:  PRTFs 

..  are  required  to  report  deaths,  serious 
injuries  and  attempted  suicides  to  the 
State  Medicaid  Agency  and  the 
Protection  and  Advocacy  Orgemization. 
They  are  also  required  to  provide 
residents  the  restraint  and  seclusion 
policy  in  writing,  and  to  document  in 
the  residents’  records  all  activities 
involving  the  use  of  restraint  and 
seclusion.  Form  Number:  CMS-R-306 
(OMB#  0938-0833);  Frequency: 
Annually:  Affected  Public:  Private 
Sector:  Business  or  other  for-profits; 
Number  of  Respondents:  500;  Total 
Annual  Responses:  329,500;  Total 
Annual  Hours:  501,750. 

4.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Health 
Insurance  Flexibility  and  Accountability 
(HIFA)  Evaluation;  Use:  The  HIFA 
initiative  sought  to  increase  health 
coverage  of  uninsured  populations 
through  a  flexible  waiver  process 
emphasizing  public  subsidy  of 
Employer-Sponsored  Insurance  (ESI). 
Testing  whether  that  approach  reduces 
the  rate/number  of  uninsured  is 
critically  important  to  CMS.  The 
proposed  survey  of  HIFA  enrollees  in 
New  Mexico  and  Oregon  would  provide 
the  only  data  available  to  test  certain 
fundamental  HIFA  effects,  especially 
with  reference  to  reduction  of  the 
uninsured  population,  the  effectiveness 
of  premiimi  assistance  for  ESI  and  the 
possibility  of  crowd-out  of  private 
coverage.  Form  Number:  CMS-10262 
(OMB#  0938-NEW);  Frequency:  Once; 
Affected  Public:  Individuals  or 
households;  Number  of  Respondents: 
800;  Total  Annual  Responses:  800;  Total 
Annual  Hours:  400. 

5.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 


Information  Collection:  Monthly  State 
File  of  Medicaid/Medicare  Dual  Eligible 
Enrollees;  Use:  The  monthly  file  of  dual 
eligible  enrollees  will  be  used  to 
determine  those  duals  with  drug 
benefits  for  the  phased  down  State 
contribution  process  required  by  the 
Medicare  Modernization  Act  of  203. 
These  data  are  also  used  to  support  Part 
D  subsidy  determinations  and  auto¬ 
assignment  of  individuals  to  Part  D 
plans.  Form  Number:  CMS-10143 
(OMB#  0938-0958):  Frequency: 
Monthly;  Affected  Public:  State,  Local  or 
Tribal  Governments;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  612;  Total  Annual  Hours: 
6,120. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS’  Web  site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or 
E-mail  your  request,  including  yomr 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

In  commenting  on  the  proposed 
information  collections  please  reference 
the  document  identifier  or  OMB  control 
number.  To  be  assured  consideration, 
comments  and  recommendations  must 
be  submitted  in  one  of  the  following 
ways  by  June  2,  2008. 

1.  Electronically.  You  may  submit 
your  comments  electronically  to  http:// 
www.regulations.gov.  Follow  the 
instructions  for  “Comment  or 
Submission”  or  “More  Search  Options” 
to  find  the  information  collection 
document(s)  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address;  CMS,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development, 
Room  C4-26-05,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  21,  2008. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E8-6510  Filed  3-31-08;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2231-N] 

RIN  0938-AP23 

Medicaid  Program;  Final  State 
Allotments  for  Payment  of  Medicare 
Part  B  Premiums  for  Qualifying 
Individuals  for  Federal  Fiscal  Year 
2007 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  Notice  sets  forth  the 
methodology  and  process  used  to 
compute  and  issue  each  State’s  final 
allotment  for  fiscal  year  (FY)  2007  that 
is  available  to  pay  Medicare  Part  B 
premiums  for  qualifying  individuals. 
DATES:  Effective  date:  Final  allotments 
for  payment  of  Medicare  Part  B 
premiums  for  FY  2007  are  effective 
October  1,  2006,  through  September  30, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Abshire,  (410)  786-9291. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Allotments  Prior  to  FY  2005 

Section  1902  of  the  Social  Security 
Act  (the  Act)  sets  forth  the  requirements 
for  State  plans  for  medical  assistance. 
Before  August  5, 1997,  section 
1902(a)(10)(E)  of  the  Act  specified  that 
the  State  Medicaid  plan  must  provide  • 
for  some  or  all  types  of  Medicare  cost 
sharing  for  three  eligibility  groups  of 
low-income  Medicare  beneficiaries. 
These  three  groups  included  qualified 
Medicare  beneficiaries  (QMBs), 
specified  low-income  Medicare 
beneficiaries  (SLMBs),  and  qualified 
disabled  and  working  individuals 
(QDWls). 

A  QMB  is  an  individual  entitled  to 
Medicare  Part  A  with  income  at  or 
below  the  Federal  poverty  line  (FPL) 
and  resources  below  $4,000  for  an 
individual  and  $6,000  for  a  couple.  A 
SLMB  is  an  individual  who  meets  the 
QMB  criteria,  except  that  his  or  her 
income  is  above  100  percent  of  the  FPL 
and  does  not  exceed  120  percent  of  the 
FPL.  A  QDWI  is  a  disabled  individual 
who  is  entitled  to  enroll  in  Medicare 
Part  A  under  section  1818A  of  the  Act, 
whose  income  does  not  exceed  200 
percent  of  the  FPL  for  a  family  of  the 
size  involved,  whose  resources  do  not 
exceed  twice  the  amount  allowed  under 
the  Supplementary  Security  Income 
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(SSI)  program,  and  who  is  not  otherwise 
eligible  for  Medicaid.  The  dehnition  of 
Medicare  cost-sharing  at  section 
1905(p)(3)  of  the  Act  includes  payment 
for  premiums  for  Mediceue  Pcirt  B. 

Section  4732  of  the  Balanced  Budget 
Act  of  1997  (BBA),  enacted  on  August 
5, 1997,  amended  section  1902(a)(10){E) 
of  the  Act  to  require  States  to  provide 
for  Medicaid  payment  of  the  Medicare 
Part  B  premiums  for  two  additional 
eligibility  groups  of  low-income 
Medicare  beneficiaries,  referred  to  as 
qualifying  individuals  (QIs). 

Specifically,  a  new  section 
1902(a)(10){E)(iv)(I)  of  the  Act  was 
added,  under  which  States  must  pay  the 
full  amount  of  the  Medicare  Part  B 
premium  for  qualifying  individuals  who 
are  eligible  QMBs  but  their  income  level 
is  at  least  120  percent  of  the  FPL  but  less 
than  135  percent  of  the  FPL  for  a  family 
of  the  size  involved.  These  individuals 
cannot  otherwise  be  eligible  for  medical 
assistance  under  the  approved  State 
Medicaid  plan.  The  second  group  of  QIs 
added  under  section  1902(a)(10)(E) 
(iv){II)  of  the  Act  includes  Medicare 
beneficiaries  who  would  be  QMBs 
except  that  their  income  is  at  least  135 
percent  but  less  than  175  percent  of  the 
FPL  for  a  family  of  the  size  involved, 
who  are  not  otherwise  eligible  for 
Medicaid  under  the  approved  State 
plan.  These  QIs  were  eligible  for  only  a 
portion  of  Medicare  cost-sharing 
consisting  of  a  percentage  of  the 
increase  in  the  Medicare  Part  B 
premium  attributable  to  the  shift  of 
Medicare  home  health  coverage  from 
Part  A  to  Part  B  (as  provided  in  section 
4611  of  the  BBA). 

Coverage  of  the  second  group  of  QIs 
ended  on  December  31,  2002,  and  in 
2003,  section  401  of  the  Welfare  Reform 
Bill  (Pub.  L.  108-89),  enacted  on 
October  1,  2003,  eliminated  reference  to 
the  second  QI  benefit  (for  the  Medicare 
beneficiaries  who  would  be  QMBs 
except  that  their  income  is  at  least  135 
percent  but  less  than  175  percent  of  the 
FPL  for  a  family  of  the  size  involved, 
who  are  not  otherwise  eligible  for 
Medicaid  under  the  approved  State 
plan).  In  2002  and  2003,  continuing 
resolutions  extended  the  coverage  of  the 
first  group  of  QIs  (whose  income  is  at 
least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  line) 
through  the  following  fiscal  year,  but 
maintained  the  annual  funding  at  the 
FY  2002  level.  The  Act  was  amended  by 
Extension  of  Medicare  Cost-Sharing  for 
the  Medicare  Part  B  Premium  for 
Qualifying  Individuals,  (Pub.  L.  108- 
448),  enacted  December  8,  2004,  which 
continued  coverage  of  this  group  of  QIs 
(whose  income  is  at  least  120  percent 
but  less  than  135  percent  of  the  Federal 


poverty  line)  through  September  30, 
2005,  again  with  no  change  in  funding. 

The  BBA  also  added  a  new  section 
1933  to  the  Act  to  provide  for  Medicaid 
payment  of  Medicare  Part  B  premiums 
for  QIs.  (The  previous  section  1933  was 
re-designated  as  section  1934.)  Section 
1933(a)  of  the  Act  specifies  that  a  State 
plan  must  provide,  through  a  State  plan 
amendment,  for  medical  assistance  to 
pay  for  the  cost  of  Medicare  cost-sharing 
on  behalf  of  QIs  who  are  selected  to 
receive  assistance.  Section  1933(b)  of 
the  Act  sets  forth  the  rules  that  States 
must  follow  in  selecting  QIs  and 
providing  payment  for  Medicare  Part  B 
premiums.  Specifically,  the  State  must 
permit  all  qualifying  individuals  to 
apply  for  assistance  and  must  select 
individuals  on  a  first-come,  first-served 
basis  (that  is,  the  State  must  select  QIs 
in  the  order  in  which  they  apply). 
Further,  under  section  1933(h)(2)(B)  of 
the  Act,  in  selecting  persons  who  will 
receive  assistance  in  years  after  1998, 
States  must  give  preference  to  those 
individuals  who  received  assistance  as 
QIs,  QMBs,  SLMBs,  or  QDWIs  in  the  last 
month  of  the  previous  year  and  who 
continue  to  be  (or  become)  QIs. 

Under  section  1933(b)(4)  of  the  Act, 
persons  selected  to  receive  assistance  in 
a  calendar  year  are  entitled  to  receive 
assistance  for  the  remainder  of  the  year, 
but  not  beyond,  as  long  as  they  continue 
to  qualify.  The  fact  that  an  individual  is 
selected  to  receive  assistance  at  any 
time  during  the  year  does  not  entitle  the 
individued  to  continued  assistance  for 
any  succeeding  year.  Because  the  State’s 
allotment  is  limited  by  law,  section 
1933(b)(3)  of  the  Act  provides  that  the 
State  must  limit  the  number  of  QIs  so 
that  the  amount  of  assistance  provided 
during  the  yem  is  approximately  equal 
to  the  allotment  for  that  year. 

Section  1933(c)  of  the  Act  limits  the 
total  amount  of  Federal  funds  available 
for  payment  of  Part  B  premiums  for  QIs 
each  fiscal  year  and  specifies  the 
formula  that  is  to  be  used  to  determine 
an  allotment  for  each  State  from  this 
total  amount.  For  States  that  executed  a 
State  plan  amendment  in  accordance 
with  section  1933(a)  of  the  Act,  a  total 
of  $1.5  billion  was  allocated  over  5 
years  as  follows:  $200  million  in  FY 
1998;  $250  million  in  FY  1999;  $300 
million  in  FY  2000;  $350  million  in  FY 
2001;  and  $400  million  in  FY  2002. 

On  Mcu-ch  29,  1999,  the  Department  of 
Health  and  Human  Services  published  a 
notice  in  the  Federal  Register  (64  FR 
14931)  to  advise  States  of  the 
methodology  used  to  calculate 
allotments  and  each  State’s  specific 
allotment  for  that  year.  Following  that 
notice,  there  was  no  change  in 
methodology  and  States  have  been 


notified  annually  of  their  allotments. 

We  did  not  include  the  methodology  for 
computing  the  allocation  in  our 
regulations.  Although  the  BBA 
originally  provided  coverage  of  QIs 
through  FY  2002,  through  several 
continuing  resolutions,  coverage  has 
been  continued  through  fiscal  year 
2007,  but  without  any  increase  in  total . 
allocation  over  the  FY  2002  level. 

The  Federal  medical  assistance 
percentage  for  Medicaid  payment  of 
Medicare  Part  B  premiums  for 
qualifying  individuals  is  100  percent  for 
expenditures  up  to  the  amount  of  the 
State’s  allotment.  No  Federal  funds  are 
available  for  expenditures  in  excess  of 
the  State  allotment  amount.  The  Federal 
matching  rate  for  administrative 
expenses  associated  with  the  payment 
of  Medicare  Part  B  premivuns  for  QIs 
remains  at  the  50  percent  matching 
level.  Federal  financial  participation  in 
the  administrative  expenses  is  not 
counted  against  the  State’s  allotment. 

The  amount  available  for  each  fiscal 
year  is  to  be  allocated  among  States 
according  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  The 
formula  provides  for  an  amount  to  each 
State  that  is  to  be  based  on  each  State’s 
share  of  the  Secretary’s  estimate  of  the 
ratio  of:  (a)  An  amount  equal  to  the  total 
number  of  individuals  in  the  State  who 
meet  all  but  the  income  requirements 
for  QMBs,  whose  incomes  are  at  least 
120  percent  but  less  than  135  percent  of 
the  Federal  poverty  line,  and  who  are 
not  otherwise  eligible  for  Medicaid,  to 
(b)  the  sum  of  all  those  individuals  for 
all  eligible  States. 

B.  Allotments  for  FY  2005 

In  FY  2005,  some  States  exhausted 
their  FY  2005  allotments  before  the  end 
of  the  fiscal  year,  which  caused  them  to 
deny  benefits  to  eli  'ible  persons  under 
section  1933(b)(3)  of  the  Act,  while 
other  States  projected  a  surplus  in  their 
allotments.  We  asked  those  States  that 
exhausted  or  expected  to  exhaust  their 
FY  2005  allotments  before  the  end  of  the 
fiscal  year  to  project  the  amoimt  of 
funds  that  would  be  required  to  grant 
eligibility  to  all  eligible  persons  in  their 
State,  that  is,  their  need.  We  also  asked 
those  States  that  did  not  expect  to  use 
their  full  allotments  in  FY  2005  to 
project  the  difference  between  the 
amount  they  expected  to  spend  and 
their  allotment,  that  is,  their  surplus. 
After  all  States  reported  these  figures,  it 
was  evident  that  the  total  surplus 
exceeded  the  total  need.  In  spite  of  there 
being  adequate  overall  funding  for  the 
QI  benefit,  some  eligible  individuals 
would  have  been  denied  benefits  due  to 
the  allocation  methodology  initially 
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used  to  determine  the  FY  2005 
allotments. 

We  believed  that  it  was  the  clear 
intent  of  the  statute  to  provide  benefits 
to  eligible  persons  up  to  the  full  amount 
of  funds  made  available  for  the  program. 
We  attributed  the  difference  between 
the  surplus  in  available  QI  allotments 
for  some  States  and  the  need  in  other 
States  in  FY  2005  as  due  to  the 
imprecision  in  the  data  that  we  used  to 
provide  States  with  their  initial 
allocations  under  section  1933  of  the 
Act.  Therefore,  on  August  26,  2005  we 
published  an  interim  final  rule  in  the 
Federal  Register  (70  FR  50214)  under 
which  we  compensated  for  this 
imprecision  in  order  to  enable  States  to 
enroll  those  QIs  whom  they  would  have 
been  able  to  enroll  had  the  data  been 
more  precise. 

The  interim  final  rule  amended  42 
CFR  433.10(c)  to  specify  the  formula 
and  the  data  to  be  used  to  determine 
States’  allotments  and  to  revise,  under 
certain  circumstances,  individual  State 
allotments  for  a  Federal  fiscal  year  for 
the  Medicaid  payment  of  Medicare  Part 
B  premiums  for  qualifying  individuals 
identified  under  section 
1902(a)(10)(E)(iv)  of  the  Act.  Section 
433.10(c)(5)(iv)  states  that  CMS  will 
notify  States  of  any  changes  in 
allotments  resulting  fi-om  any 
reallocations. 

The  FY  2005  allotments  were 
determined  by  applying  the  U.S.  Census 
Bureau  data  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  However, 
the  statute  requires  that  the  allocation  of 
the  fiscal  year  allotment  be  based  upon 
a  ratio  of  the  amount  of  “total  number 
of  individuals  described  in  section 
1902(a)(10)(E)(iv)  in  the  State”  to  the 
sum  of  these  amounts  for  all  States. 
Because  this  formula  requires  an 
estimate  of  an  unknown  number,  that  is, 
the  number  of  individuals  who  could  be 
QIs  (rather  them  the  number  of 
individuals  who  were  QIs  in  a  previous 
period),  our  use  of  the  Census  Bureau 
data  in  the  formula  represented  a  rough 
proxy  to  attain  the  statutory  number. 
Actual  expenditure  data,  however, 
revealed  fiiat  the  Census  Bureau  data 
yielded  an  inappropriate  distribution  of 
the  total  appropriated  fund  as  evidenced 
by  the  fact  Aat  several  States  projected 
significant  shortfalls  in  their  allotments, 
while  many  other  States  projected  a 
significant  surplus  by  the  end  of  the 
fiscal  year  2005.  Census  Bureau  data 
were  not  accurate  for  the  purpose  of 
projecting  States’  needs  because  the  data 
could  not  take  into  consideration  all 
variables  that  contribute  to  QI  eligibility 
and  enrollment,  such  as  resource  levels 
and  the  application  process  itself.  While 
section  1933  pf  the  Act  requires  the 


Secretary  to  estimate  the  allocation  of 
the  allotments  among  the  States,  it  did 
not  preclude  a  subsequent  readjustment 
of  tbat  allocation,  when  it  became  clear 
that  the  data  used  for  that  estimate  did 
not  effectuate  the  statutory  objective. 

The  interim  final  rule  published  in  the 
Federal  Register  on  August  26,  2005 
permitted  in  this  specific  circumstance 
a  redistribution  of  surplus  funds,  as  it 
was  demonstrated  that  the  States’ 
projections  and  estimates  resulted  in  an 
inequitable  initial  allocation  for  FY 
2005,  such  that  some  States  were 
granted  an  allocation  in  excess  of  their 
total  projected  need,  while  the 
allocation  granted  to  other  States  proved 
insufficient  to  meet  their  projected  QI 
expenditures. 

In  the  August  26,  2005  interim  final 
rule,  we  codified  the  methodology  we 
have  been  using  to  approximate'  the 
statutory  formula  for  determining  State 
allotments.  However,  since  certain 
States  projected  a  deficit  in  their 
allotment  before  the  end  of  fiscal  year 
2005,  the  rule  permitted  fiscal  year  2005 
funds  to  be  reallocated  from  the  surplus 
States  to  the  need  States.  The  regulation 
specified  the  methodology  for 
computing  the  annual  allotments,  and 
for  reallocating  funds  in  this 
circumstance.  The  formula  used  to 
reallocate  funds  was  intended  to 
minimize  the  impact  on  surplus  States, 
to  equitably  distribute  the  total  needed 
amount  among  those  surplus  States,  and 
to  meet  the  immediate  needs  for  those 
States  projecting  deficits.  At  the  time  of 
the  publication  of  the  interim  final  rule 
on  August  26,  2005,  the  authorization 
for  the  QI  benefit  expired  at  the  end  of 
calendar  year  2005,  and  no  additional 
funds  were  appropriated  for  the  QI 
benefit  beyond  September  30,  2005; 
therefore,  the  regulation  specified  a 
sunset  at  the  end  of  calendar  year  2005. 

C.  Allotments  for  FY  2006  and  FY  2007 

On  October  20,  2005  the  “QI,  TMA, 
and  Abstinence  Programs  Extension  and 
Hurricane  Katrina  Unemployment  Relief 
Act  of  2005”  was  enacted  by  the 
Congress  (Pub.  L.  109-91)  (QI,  TMA, 
and  Abstinence  Act  of  2005).  Section 
101  of  the  QI,  TMA,  and  Abstinence  Act 
extended  the  QI  program  through 
September  30,  2007  with  no  change  in 
funding,  that  is,  under  this  legislation 
$400  million  per  fiscal  year  was 
appropriated  for  each  of  FY  2006  and 
FY  2007.  The  provisions  of  section  101 
of  the  QI,  TMA,  and  Abstinence  Act  of 
2005  were  effective  as  of  September  30, 
2005. 

On  October  16,  2006  we  published  a 
final  rule  in  the  Federal  Register  (71  FR 
60663),  which  implemented  the 
provisions  of  section  101  of  the  QI, 


TMA,  and  Abstinence  Act  relating  the 
QI  allotments  for  final  FY  2006 
allotments  and  preliminary  FY  2007 
allotments.  As  indicated  in  that  final 
rule,  we  believe  that  the  clear  intent  of 
the  statute  is  to  provide  benefits  to 
eligible  persons  up  to  the  full  amount  of 
funds  made  available  for  the  program  in 
each  fiscal  year.  We  recognized  that 
because  of  the  imprecision  in  data  for 
computing  the  States’  QI  allotments  for 
a  fiscal  year,  some  States  would 
experience  either  surpluses  or  shortages 
in  their  FY  2006  and  FY  2007 
allotments.  In  accordance  with  section 
433.10(c),  the  FY  2006  and  FY  2007  QI 
allotments  were  designed  to  compensate 
for  the  imprecision  in  data  to  permit 
shortage  States  to  enroll  more  QIs  than 
otherwise  would  have  been  possible. 

D.  Allotments  for  FY  2008  and 
Thereafter 

On  September  29,  2007,  the  President 
signed  tbe  “TMA,  Abstinence 
Education,  and  QI  Program  Extension 
Act  of  2007”  (QI,  TMA,  and  Abstinence 
Act  of  2007)  (Pub.  L.  110-90).  Section 
3  of  the  QI,  TMA,  and  Abstinence  Act 
of  2007  extends  the  QI  program  through 
December  31,  2007  and  allocates  $100 
million  for  such  period.  We  will  address 
this  allocation  and  extend  the  allocation 
methodology’s  re^latory  sunset  in  a 
subsequent  rulemaking.  If  additioncd 
funding  is  authorized  to  extend  the  QI 
Program  for  some  or  all  of  the  calendar 
year  2008  or  beyond,  we  will  also  issue 
a  notice  in  the  Federal  Register  to 
announce  the  QI  allotments  to  be 
provided  in  accordance  with  the 
extending  legislation. 

II.  Provisions  of  the  Notice 

This  notice  sets  forth  the  final  QI 
allotments  for  FY  2007. 

In  the  final  rule  published  on  October 
16,  2006  (71  FR  60663),  we  set  forth  a 
two  step/two  phase  methodology/ 
process  for  determining  States’  QI 
allotments  for  FY  2007,  and  that 
regulation  implemented  phase  one  of 
the  process.  Under  the  first  step  of 
phase  one,  an  “initial”  allocation  was 
determined  for  each  State  under  the 
formula  specified  in  section  1933  of  the 
Act  and  based  only  on  the  data  obtained 
from  the  Census  Bureau  (the  3-year 
average  of  the  number  of  Medicare 
beneficiaries  in  the  State  who  are  not 
enrolled  in  the  Medicaid  program  but 
whose  incomes  are  at  least  120  percent 
of  the  FPL  and  less  than  135  percent  of 
the  FPL).  However,  we  further  obtained 
States’  projected  QI  expenditures  for  the 
fiscal  year.  We  then  compared  the  initial 
allocations  for  the  fiscal  year-  to  the 
States’  projected  QI  expenditures  for  the 
fiscal  year  to  determine  those  States 
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with  a  projected  need  (that  is,  those 
States  whose  initial  allocation  is  less 
than  their  projected  expenditures)  or  a 
projected  surplus  (that  is,  those  States 
whose  initial  allocation  is  greater  than 
the  projected  expenditures)  for  FY  2007. 

Under  the  second  step  of  the  process, 
implemented  now  through  this  notice, 
we  adjusted  the  States’  initial 
allocations  by  considering  the  States’ 
projected  QI  expenditures  for  FY  2007. 
This  was  done  by  proportionately 
reducing  the  QI  allotments  of  States 
with  surpluses  for  the  Hscal  year  by  the 
amount  of  the  total  need  for  States  that 
do  not  have  sufficient  QI  allotments  for 
the  fiscal  year.  We  are  thus  completing 
the  two  phase  methodology/process  for 
the  hscal  year.  This  notice  accounts  for 
the  fact  that  at  the  beginning  of  the 
fiscal  year,  we  determined  the  initial 
allocations  based  on  the  Census  Bureau 
data,  obtained  States’  projections  of  QI 
expenditures  for  the  fiscal  year,  and 
made  any  adjustments  based  on  the 
projected  surpluses/needs  for  the  fiscal 
year.  The  amounts  of  the  States’  QI 
allotments  determined  under  this  first 
phase  at  the  beginning  of  the  fiscal  year 
were  considered  the  States’  “initial”  QI 
allotments  for  the  fiscal  year  and  are 
shown  on  the  table  below.  Now,  under 
phase  two  of  the  process,  during  the 
fourth  quarter  of  the  fiscal  year  we 
obtained  States’  updated  projected  QI 
expenditures  for  the  fiscal  year.  We  then 
established  the  “final”  QI  allotments  for 
the  fiscal  year  based  on  these  updated 
projections. 

As  indicated  in  this  notice  and  as 
shown  on  the  table  below,  the  States’ 
final  QI  allotments  for  FY  2007  are 
determined  by  comparing  the  initial  QI 
allotments  for  the  fiscal  year  (again 
which  are  calculated  based  on  the 
Census  Bureau  data)  to  the  States’ 
updated  projections  of  QI  expenditures 
for  the  fiscal  year;  this  establishes  those 
States  with  a  “final”  projected  need  (the 
initial  allocation  is  less  than  the 
updated  projected  expenditures)  or  a 
surplus  (initial  allocation  is  greater  than 
the  updated  projected  expenditures)  for 
the  fiscal  year.  Using  the  updated 
projected  QI  expenditures,  we  adjusted 
the  States’  initial  allocations  by 
reducing  the  surplus  States’  initial 
allotments  proportionately  to  meet  the 
need  States’  deficits.  This  is  the  same 
methodology  we  used  for  determining 
the  FY  2005  allotments  as  published  in 
the  interim  final  rule  published  on 
August  26,  2005,  in  the  Federal 
Register;  the  only  change  was  that  in 


computing  the  FY  2007  allotments,  we 
determined  the  preliminary  allotments 
at  the  beginning  of  the  fiscal  year  using 
States’  preliminary  projected  QI 
expenditures,  and  then  we  determined 
the  final  QI  allotments  later  in  the  fiscal 
year  using  States’  updated  projected  QI 
expenditures.  The  formula  used  to 
reallocate  the  available  funds  to  need 
States  is  intended  to  minimize  the 
impact  on  surplus  States,  to  equitably 
distribute  the  total  needed  amount 
among  those  surplus  States,  and  to  meet 
the  needs  for  those  States  projecting 
deficits. 

Since  under  the  QI,  TMA,  and 
Abstinence  Act  of  2005,  the 
authorization  for  the  QI  benefit  expires 
at  the  end  of  calendar  year  2007,  the  QI 
regulation  will  sunset  at  the  end  of 
calendar  year  2007.  We  will  amend  the 
sunset  date  in  the  regulation  to  take  into 
account  the  extension  set  out  in  the  QI, 
TMA,  and  Abstinence  Act  of  2007  in  a, 
subsequent  rulemaking. 

Based  on  the  process  described  above, 
the  resulting  final  allotments  for  FY 
2007  are  shown  by  State  in  the  table 
below.  In  this  table  each  column 
contains  data  defined  as  follows: 

Column  A — State.  Column  A  shows 
the  name  of  each  State.  Columns  B 
through  D  show  the  determination  of 
the  States’  Final  FY  2007  QI  Allotments, 
based  only  on  Census  Bureau  data. 

Column  B — Number  of  Individuals. 
Column  B  contains  the  estimated 
average  number  of  Medicare 
beneficiaries  for  the  years  2004  through 

2006  that  are  not  covered  by  Medicaid 
whose  family  income  is  between  120 
and  135  percent  of  the  poverty  level  for 
each  State,  in  thousands,  as  obtained 
ft-om  the  Census  Bureau’s  Annual  Social 
and  Economic  Supplement  to  the 
Current  Population  Survey  through 
December  31,  2006. 

Column  C — Percentage  of  Total. 
Column  C  provides  the  percentage  of 
total  number  of  individuals  for  each 
State,  determined  as  the  Number  of 
Individuals  for  the  State  in  Column  B 
divided  by  the  sum  of  the  Number  of 
Individuals  for  all  States  in  Column  B. 

Column  D — Initial  QI  Allotment. 
Column  D  contains  each  State’s  Initial 
FY  2007  QI  allotment,  calculated  as  the 
State’s  Percentage  of  Total  in  Column  C 
multiplied  by  $400,000,000,  the  total 
amount  available  for  FY  2007  for  all 
States. 

Coliunns  E  through  J  show  the 
determination  of  the  States’  Final  FY 

2007  QI  Allotments. 


Column  E — FY  2007  Estimated  QI 
Expenditures.  Column  E  contains  the 
States’  most  recent  estimates  of  their 
total  QI  expenditures  for  FY  2007 
requested  from  States  as  of  August  31, 
2007. 

Column  F — Need  (Difference). 

Column  F  contains  the  additional 
amount  of  QI  allotment  needed  for  those 
States  whose  estimated  expenditures  in 
Column  E  exceed  their  Initial  FY  2007 
QI  allotments  in  Column  D;  for  those 
States,  Column  F  shows  the  amount  in 
Column  E  minus  the  amount  in  Column 
D.  For  other  States,  Column  F  shows 
”NA.” 

Column  G — Reduction  Pool  for  Non- 
Need  States.  Column  G  contains  the 
amount  of  the  pool  of  surplus  FY  2007 
QI  allotments  for  those  States  that 
project  they  will  not  need  all  of  their  FY 
2007  QI  allotments  (referred  to  as  Non- 
Need  States).  For  States  whose  estimates 
of  QI  expenditures  for  FY  2007  in 
Column  E  are  equal  to  or  less  than  their 
Initial  FY  2007  QI  allotments  in  Column 

D,  Column  G  shows  the  amount  in 
Column  D  minus  the  amount  in  Column 

E.  For  the  States  with  a  need,  Column 
G  shows  “Need.”  The  pool  of  excess  QI 
allotments  is  equal  to  the  sum  of  the 
amounts  in  Column  G. 

Column  H — Percent  of  Total  Non- 
Need  States.  Column  H  shows  the 
percentage  of  the  total  excess  FY  2007 
allotments  for  each  Non-Need  State, 
determined  as  the  amount  for  each  Non- 
Need  State  in  Column  G  divided  by  the 
sum  of  the  amounts  for  all  States  in 
Column  G. 

Column  I — Reduction  for  Non-Need 
States.  Column  I  shows  the  amount  of 
reduction  to  Non-Need  States’  Initial  FY 
2007  QI  allotments  in  Column  D  in 
order  to  provide  for  the  total  need 
shown  in  Column  F.  The  amount  in 
Column  I  is  determined  as  the 
percentage  in  Column  H  for  Non-Need 
States  multiplied  by  the  sum  of  the  need 
for  all  States  from  Column  F. 

Column  J — Final  FY  2007  QI 
Allotment.  Column  J  contains  the  Final 
FY  2007  QI  allotment  for  each  State.  For 
States  that  need  additional  amounts 
based  on  their  FY  2007  Estimated  QI 
Expenditures  in  Column  E,  Column  J  is 
equal  to  the  Initial  FY  ^007  QI 
Allotment  in  Column  D  plus  the  amount 
of  Need  Column  F.  For  Non-Need 
States,  Column  J  is  equal  to  the  Initial 
FY  2007  QI  Allotment  in  Column  D 
minus  the  amount  in  Column  I. 
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Final  FY  2007  Qualified  Individuals  Allotments 


Initial  Ql  allotments  for  FY  2007 

FY  2007  es¬ 
timated  Ql 
expendi¬ 
tures  ’ 

E 

Need  (dif¬ 
ference) 

If  E>D,  E-D 

F 

Reduction 
pool  for 
non-need 
states 

If  D>=E,  D- 
E 

G 

Percent  of 
total  non¬ 
need  states 
G/(Total  of 
G) 

H 

Reduction 
for  non¬ 
need  states 
(ColHx 
Tot.  Col  F) 
$61,713,005 

1 

Final  FY 
2007  01 
allotment  2 

J 

State 

A 

Number  of 
individuals  ^ 
(000s) 

B 

Percentage 
of  total 

Col  B/Tot. 
Col  B 

C 

Initial  Ql  al¬ 
lotment  Col  C 

X 

$400,000,000 

D 

Alabama  . ; . 

27.0 

1.78 

$7,114,625 

$19,850,000 

$12,735,375 

{*) 

P) 

P) 

Alaska . .^. . 

1.7 

0.11 

439,174 

130,000 

NA 

$309,174 

0.3564 

$219,953 

219,222 

Arizona . . . 

35 

2.31 

9,222,661 

11,466,582 

2,243,921 

(-I 

P) 

(“) 

11,466,582 

Arkansas  . 

21 

1.38 

5,533,597 

6,190,217 

656,620 

(“) 

P) 

(-) 

6,190,217 

(^lifomia  . 

118 

7.80 

31,181,379 

12,989,337 

NA 

18,192,042 

20.9716 

12,942,175 

18,239,204 

Colorado . 

13 

0.88 

3,513,395 

2,292,718 

NA 

1,220,677 

1.4072 

868,413 

2,644,981 

Connecticut  . 

16 

1.05 

4,216,074 

7,889,657 

3,673,583 

(“) 

P) 

P) 

7,889,657 

Delaware  . 

4 

0.26 

1,054,018 

257,954 

NA 

796,064 

0.9177 

566,336 

487,683 

District  of  Columbia . 

3 

0.1,8 

702,679 

20,084 

NA 

682,595 

0.7869 

217,068 

Florida  . 

104 

6.87 

27,492,314 

30,089,989 

2,597,675 

('•) 

P) 

P) 

30,089,989 

Georgia . 

45 

2.96 

11,857,708 

18,295,552 

6,437,844 

(-) 

P) 

P) 

18,295,552 

Hawaii . 

5 

0.31 

1,229,688 

538,360 

NA 

691,328 

491,824 

737,864 

Idaho  . 

6 

0.40 

1,581,028 

1,438,000 

NA 

143,028 

101,753 

1,479,275 

Illirrois  . 

80 

5.29 

21,168,204 

14,400,000 

NA 

6,768,204 

4,815,033 

16,353,171 

Indiana . 

58 

3.80 

15,195,433 

6,293,236 

NA 

8,902,197 

10.2623 

6,333,197 

8,862,235 

Iowa . 

15 

0.97 

3,864,734 

2,465,061 

NA 

1,399,673 

1.6135 

995,755 

2,868,979 

Kansas  . 

12 

0.79 

3,162,055 

1,856,338 

NA 

1,305,717 

1.5052 

928,913 

2,233,142 

Kentucky . 

30 

2.00 

7,992,973 

8,166,944 

173,971 

(“) 

P) 

P) 

Louisiana . 

32 

2.11 

8,432,148 

11,442,532 

3,010,384 

{*) 

P) 

P) 

Maine . 

8 

0.55 

2,195,872 

3,834,061 

1,638,189 

{*) 

P) 

P) 

3,834,061 

Maryland . 

20 

1.32 

5,270,092 

3,634,249 

NA 

1,635,843 

1.8858 

1,163,771 

4,106,321 

Massachusetts  . 

44 

2.92 

11,682,038 

7,426,293 

NA 

'  4,255,745 

4.9060 

3,027,620 

8,654,418 

Michigan  . 

52 

3.40 

13,614,405 

8,552,043 

NA 

5,062,362 

5.8358 

3,601,464 

Minnesota . 

14 

0.94 

3,776,899 

3,687,449 

NA 

89.450 

0.1031 

63,637 

Mississippi  . 

18 

1.16 

4,655,248 

9,000,000 

4,344,752 

P) 

P) 

P) 

Missouri  . 

46 

3.01 

12,033,377 

3,246,344 

NA 

8,787,033 

10.1296 

6,251,268 

5,782,110 

Montana  . . . 

7 

0.46 

1,844,532 

799,103 

NA 

1,045,429 

1.2052 

743,739 

Nebraska . 

10 

0.66 

2,635,046 

2,181,470 

NA 

453,576 

0.5229 

322,683 

2,312,363 

Nevada  . 

10 

0.68 

2,722,881 

2,208,927 

NA 

513,954 

0.5925 

365,637 

2,357,244 

New  Hampshire . . . 

8 

0.53 

2,108,037 

881,027 

NA 

1,227,010 

1.4145 

872,919 

1,235,118 

New  Jersey  . . . 

41 

2.70 

10,803,689 

9,990,271 

NA 

813,418 

0.9377 

578,682 

10,225,008 

New  Mexico . 

11 

0.72 

2,898,551 

2,299,667 

NA 

598,884 

0.6904 

426,058 

2,472,493 

New  York . 

89 

5.86 

23,451,910 

38,375,979 

14,924,069 

P) 

P) 

P) 

38,375,979 

North  Carolina  . 

64 

4.24 

16,952,130 

17,598,664 

646,534 

P) 

P) 

P) 

17,598,664 

North  Dakota . 

5 

0.33 

1,317,523 

441,201 

NA 

876,322 

1.0102 

623,433 

694,090 

Ohio . 

60 

3.97 

15,898,112 

15,412,487 

NA 

485,625 

0.5598 

345,483 

15,552,629 

Oklahoma  . . 

18 

1.21 

4,830,918 

7,695,103 

2,864,185 

P) 

P) 

P) 

7,695,103 

Oregon  . 

21 

1.38 

5,533,597 

7,045,898 

1,512,301 

P) 

P) 

P) 

7,045,898 

Pennsylvania . 

69 

4.55 

18,181,818 

20,005,059 

1,823,241 

P) 

P) 

P) 

Rhode  Island . 

7 

0.44 

1,756,697 

1,933,820 

177,123 

P) 

P) 

P) 

1,933,820 

South  Caroi.r.a  . 

27 

1.76 

7,026,790 

7,476,000 

449,210 

(^) 

P) 

P) 

South  Dakota  . 

4 

0.29 

1,141,853 

869,000 

NA 

272,853 

0.3145 

194,113 

947,740 

Tennessee  . 

32 

2.09 

8,344,313 

369,605 

NA 

7,974,708 

9.1931 

5,673,363 

2,670,949 

Texas  . 

96 

6.30 

25,208,608 

22,907,835 

NA 

2,300,773 

2.6523 

1,636,815 

23,571,793 

Utah . 

5 

0.33 

1,317,523 

755,851 

NA 

561,672 

0.6475 

399,585 

917,939 

Vermont . 

3 

0.22 

878,349 

2,682,376 

1,804,027 

P) 

P) 

P) 

2,682,376 

Virginia  . 

33 

2.17 

8,695,652 

6,500,000 

NA 

2,195,652 

2.5311 

1,562,030 

7,133,622 

Washington  . 

26 

1.73 

6,938,955 

5,072,243 

NA 

1,866,712 

2.1519 

1,328,015 

5,610,939 

West  Virginia . 

18 

1.21 

4,830,918 

3,568,573 

NA 

1,262,345 

1.4552 

898,057 

3,932,861 

Wisconsin  . 

23 

1.49 

5,972,771 

2,000,375 

NA 

3,972,396 

4.5793 

2,826,041 

3,146,731 

Wyomirtg  . 

2 

0.13 

527,009 

443,190 

NA 

83,819 

0.0966 

59,631 

467,379 

Total  . 

1,518 

100.00 

400,000,000 

374,966,724 

61,713,005 

86,746,281 
_ _ 

100.0000 

61,713,005 

Footnotes; 

’  FY  2007  Estimates  from  August  2007  CMS  Survey  of  States. 

2  For  {*)  States  Final  FY  2007  Ql  Allotment  is  equal  to  Initial  Ql  Allotment  in  Column  D  increased  by  amount  in  Column  F.  For  Non-(<)  States  Final  FY  2007  Ql  Al¬ 
lotment  is  equal  to  Initial  Ql  Allotment  in  Column  0  reduced  by  amount  in  Column  I. 

3  Three-year  average  (2004-2006)  of  number  (000)  of  Medicare  beneficiaries  in  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are  at  least  120  but  less 
than  135  of  FPL. 

<Need. 

Source;  Census  Bureau  Annual  Social  and  Economic  Supplement  (ASEC)  to  the  Current  Population  Survey  (CPS)  for  past  3  years  through  March  of  2006. 


III.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements.  ' 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

IV.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 


1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  Executive  Order  13132  on 
Federalism,  and  the  Congressional 
Review  Act  (5  U.S.C.  804(2)). 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
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duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
This  notice  sets  forth  the  amounts  of 
States’  final  FY  2007  allotments  for 
payment  of  Medicare  Part  B  premiums 
for  qualifying  individuals  determined  in 
accordance  with  existing  statutory  and 
regulatory  provisions.  Because  this 
notice  merely  redistributes  allotments 
that  have  already  been  made,  it  has  no 
impact.  As  a  result,  it  does  not  reach  the 
economic  threshold  of  being  considered 
a  major  rule. 

The  RFA  requires  agencies  to  emalyze 
options  for  regulatory  relief  for  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $6  million  to  $29  million  in  any  1 
year.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

As  indicated  previously,  this  notice  is 
applicable  only  to  States.  Moreover,  the 
total  amount  of  Federal  funds  available 
during  a  Federal  fiscal  year  and  the 
formula  for  determining  individual 
State  allotments  are  specified  in  the  law. 
We  have  applied  the  statutory  formula 
for  the  State  allotments.  Because  the 
data  specified  in  the  law  were  not 
initially  available,  we  used  comparable 
data  from  the  U.S.  Census  Bureau  on  the 
number  of  possible  qualifying 
individuals  in  the  States.  The  existing 
statute  and  regulations  permit,  in  a 
specific  circumstance,  reallocation  of 
funds  to  enable  enrollment  of  all  eligible 
individuals  to  the  extent  of  the  available 
funding. 

We  believe  that  the  final  FY  2007 
allotments  set  forth  in  this  notice  will 
have  a  positive  effect  on  States  and 
individuals.  Federal  funding  at  the  100 
percent  matching  rate  is  available  for 
Medicare  cost-sharing  for  Medicare  Part 
B  premium  payments  for  qualifying 
individuals  and,  with  the  reallocation  of 
the  State  allotments,  a  greater  number  of 
low-income  Medicare  beneficiaries  will 
be  eligible  to  have  their  Medicare  Part 
B  premiums  paid  under  Medicaid.  The 
changes  in  allotments  will  not  result  in 
fewer  individuals  receiving  the  QI 
benefit  in  any  State.  The  FY  2007  costs 


for  this  provision  have  been  included  in 
the  FY  2007  President’s  Budget. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  rule  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  The 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  Core-Based 
Statistical  Area  and  has  fewer  than  100 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined  and 
certify  that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (URMA) 
also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in 
expenditure  in  any  1  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million,  "rhis  rule  will  have  no 
consequential  effect  on  the  governments 
mentioned  or  on  the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  federalism  implications. 
Since  this  notice  does  not  impose  any 
costs  on  State  or  local  governments,  the 
requirements  of  E.O.  13132  are  not 
applicable. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Autnority:  Sections  1902(a)(10),  1933  of 
the  Social  Security  Act  (42  U.S.C.  1396a), 
and  Pub.  L.  105-33. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  November  20,  2007. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

Approved:  December  3,  2007. 

Michael  O.  Leavitt, 

Secretary. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  March  18,  2008. 

(FR  Doc.  E8-5748  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

CMS-3197-N 

Medicare  Program;  Meeting  of  the 
Medicare  Evidence  Deveiopment  and 
Coverage  Advisory  Committee — May 
21,2008 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  that  a 
public  meeting  of  the  Medicare 
Evidence  Development  &  Coverage 
Advisory  Committee  (MedCAC) 
(“Committee”)  will  be  held  on 
Wednesday,  May  21,  2008.  The 
Committee  generally  provides  advice 
and  recommendations  concerning  the 
adequacy  of  scientific  evidence  needed 
to  determine  whether  certain  medical 
items  and  services  are  reasonable  and 
necessary  under  the  Medicare  statute. 
This  meeting  will  focus  on  the  design 
and  methodological  issues  that 
challenge  clinical  research  regarding 
innovative  neurorehabilitation 
techniques.  The  meeting  will  discuss 
the  various  kinds  of  evidence  that  are 
useful  to  support  requests  for  Medicare 
coverage  in  this  field.  This  meeting  is 
open  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2,  section  10(a)). 

DATES:  Meeting  Date:  The  public 
meeting  will  be  held  7:30  a.m.  until  4:30 
p.m.,  d.s.t.  on  Wednesday,  May  21, 

2008. 

Deadline  for  Submission  of  Written 
Comments:  Written  comments  must  be 
received  at  the  address  specified  in  the 
ADDRESSES  section  of  this  notice  by  5 
p.m.,  d.s.t.  on  April  21,  2008.  Once 
submitted,  comments  are  final. 

Deadlines  for  Speaker  Registration 
and  Presentation  Materials:  The 
deadline  to  register  to  be  a  speaker,  and 
to  submit  materials  and  writings  that 
will  be  used  in  support  of  an  oral 
presentation,  is  5  p.m.,  d.s.t.  on 
Monday,  April  21,  2008.  Speakers  may 
register  by  phone  or  via  e-mail  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice.  Presentation  materials  must 
be  received  at  the  address  specified  in 
the  ADDRESSES  section  of  this  notice. 

Deadline  for  All  Other  Attendees 
Registration:  Individuals  may  register  hy 
phone  or  via  e-mail  by  contacting  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice  by  5  p.m.,  d.s.t.  on  Wednesday, 
May  14,  2008. 
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Deadline  for  Submitting  a  Request  for 
Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  special 
assistance  or  accommodations,  are 
asked  to  contact  the  Executive  Secretary 
as  specified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice  no  later  than  5  p.m.,  d.s.t.  Friday, 
May  9,  2008. 

ADDRESSES:  Meeting  Location:  The 
meeting  will  be  held  in  the  main 
auditorium  of  the  Centers  for  Medicare 
&  Medicaid  Services,  7500  Security 
Blvd.,  Baltimore,  MD  21244. 

Submission  of  Presentations  and 
Comments:  Presentation  materials  and 
written  comments  that  will  be  presented 
at  the  meeting  must  be  submitted  via  e- 
mail  to 

MedCACpresentations@cms.hhs.gov  or 
by  regular  mail  to  the  contact  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  by  the  date 
specified  in  the  DATES  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Ellis,  Executive  Secretary  for 
MedCAC,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Clinical 
Standards  and  Quality,  Coverage  and 
Analysis  Group,  Cl-09-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244  or  contact  Ms.  Ellis  by  phone 
(410-786-0309)  or  via  e-mail  at 
Maria.Ellis@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

MedCAC,  formerly  known  as  the 
Medicare  Coverage  Advisory  Committee 
(MCAC),  provides  advice  and 
recommendations  to  CMS  regarding 
clinical  issues.  (For  more  information 
on  MCAC,  see  the  December  14, 1998  * 
Federal  Register  (63  FR  68780).)  This 
notice  announces  the  May  21,  2008, 
public  meeting  of  the  Committee. 

During  this  meeting,  the  Committee  will 
discuss  the  desirable  characteristics  of 
research  trials  in  neurorehabilitation. 
Due  to  the  broad  nature  of  this  topic,  the 
Committee  will  focus  on  the  key 
questions  of  clinical  trial  design, 
methodology  and  analysis  in  the  context 
of  stroke  rehabilitation.  Background 
information  about  this  topic,  including 
panel  materials,  will  become  available 
at  http://www.cms.hhs.gov/coverage. 

II.  Meeting  Format 

This  meeting  is  open  to  the  public. 
The  Committee  will  hear  oral 
presentations  from  the  public  for 
approximately  30  minutes.  The 
Committee  may  limit  the  number  and 
duration  of  oral  presentations  to  the 


time  available.  Your  comments  should 
focus  on  issues  specific  to  the  list  of 
topics  that  we  have  proposed  to  the 
Committee.  The  list  of  research  topics  to 
be  discussed  at  the  meeting  will  be 
available  on  the  following  Web  site 
prior  to  the  meeting:  http:// 
www.cms.hhs.gov/mcd/ 
indexjist.asp?listjtype=mcac. 

We  require  that  you  declare  at  the 
meeting  whether  you  have  any  financial 
involvement  with  manufacturers  (or 
their  competitors)  of  any  items  or 
services  being  discussed. 

The  Committee  will  deliberate  openly 
on  the  topics  under  consideration. 
Interested  persons  may  observe  the 
deliberations,  but  the  Committee  will 
not  hear  further  comments  during  this 
time  except  at  the  request  of  the 
chairperson.  The  Committee  will  also 
allow  a  15-minute  unscheduled  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topics 
under  consideration.  At  the  conclusion 
of  the  day,  the  members  will  vote  and 
the  Committee  will  make  its 
recommendation(s)  to  CMS. 

III.  Registration  Instructions 

CMS’  Coverage  and  Analysis  Group  is 
coordinating  the  meeting  registration. 
While  there  is  no  registration  fee, 
individuals  must  register  to  attend.  You 
may  register  by  contacting  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice  by  the 
deadline  listed  in  the  DATES  section  of 
this  notice.  Please  provide  your  full 
name  (as  it  appears  on  your  state-issued 
driver’s  license),  address,  organization, 
telephone,  fax  number(s),  and  e-mail 
address.  You  will  receive  a  registration 
confirmation  with  instructions  for  your 
arrival  at  the  CMS  complex  or  you  will 
be  notified  the  seating  capacity  has  been 
reached. 

IV.  Security,  Building,  and  Parking 
Guidelines 

This  meeting  will  be  held  in  a  Federal 
government  building;  therefore,  Federal 
security  measures  are  applicable.  We 
recommend  that  confirmed  registrants 
arrive  reasonably  early,  but  no  earlier 
than  45  minutes  prior  to  the  start  of  the 
meeting,  to  allow  additional  time  to 
clear  secvurity.  Secmity  measures 
include  the  following: 

•  Presentation  of  government-issued 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel. 

•  Inspection  of  vehicle’s  interior  and 
exterior  (this  includes  engine  and  trunk 
inspection)  at  the  entrance  to  the 
grounds.  Parking  permits  and 
instructions  will  be  issued  after  the 
vehicle  inspection. 


•  Inspection,  via  metal  detector  or 
other  applicable  means  of  all  persons 
brought  entering  the  building.  We  note 
that  all  items  brought  into  CMS, 
whether  personal  or  for  the  purpose  of 
presentation  or  to  support  a 
presentation,  are  subject  to  inspection. 
We  cannot  assume  responsibility  for 
coordinating  the  receipt,  transfer, 
transport,  storage,  set-up,  safety,  or 
timely  arrival  of  any  personal 
belongings  or  items  used  for 
presentation  or  to  support  a 
presentation. 

Note:  Individuals  who  are  not  registered  in 
advance  will  not  be  permitted  to  enter  the 
building  and  will  be  unable  to  attend  the 
meeting.  The  public  may  not  enter  the 
building  earlier  than  30  to  45  minutes  prior 
to  the  convening  of  the  meeting.  All  visitors 
must  be  escorted  in  areas  other  than  the 
lower  and  first  floor  levels  in  the  Central 
Building. 

Authority:  5  U.S.C.  App.  2,  section  10(a). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  March  14,  2008. 

Barry  M.  Straube, 

Chief  Medical  Officer  and  Director,  Office 
of  Clinical  Standards  and  Quality,  Centers 
for  Medicare  &■  Medicaid  Services. 

[FR  Doc.  E8— 5882  Filed  3-31-08;  8:45  am] 
BILLING  CODE  412Q-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

The  Essentials  of  Food  and  Drug 
Administration  Medical  Device 
Regulations:  A  Primer  for 
Manufacturers  and  Suppliers;  Public 
Seminar 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  seminar. 

SUMMARY:  The  Food  and  Drug 
Administration’s  (FDA’s)  Center  for 
Devices  and  Radiological  Health  and 
Office  of  Regulatory  Affairs,  in 
cooperation  with  AdvaMed’s  Medical 
Technology  Learning  Institute,  is 
announcing  a  series  of  three  seminars 
on  FDA  medical  device  regulations. 
These  2-day  seminars,  which  are 
designed  to  address  the  training  needs 
of  startup  and  small  device 
manufacturers  and  their  suppliers,  will 
include  both  industry  and  FDA 
perspectives  and  a  question  and  answer 
period. 
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Dates:  The  seminars  are  planned  for 
the  following  dates: 

1.  April  8  and  9,  2008,  in  Rosemont, 

IL  60018.  Details  about  dates  are  posted 
on  AdvaMed’s  Web  site  at: 
www.Advamedm  tli.  org/ Chicago.  ^ 

2.  May  13  and  14,  2008,  BeAesda,  MD 
20852.  Details  about  dates  are  posted  on 
AdvaMed’s  Web  site  at 
www.Advamedmtli.org/Bethesda. 

3.  June  17  and  18,  2008,  Queens,  NY. 
Details  about  dates  are  posted  on 
AdvaMed’s  Web'  site  at: 
www.AdvamedmtIi.org/New  York. 

Locations:  The  seminars  are  planned 
for  the  following  locations: 

1.  April  8  and  9,  2008,  Westin  O’Hare, 
6100  North  River  Rd.,  Rosemont,  IL 
60018.  Details  about  location  sites  are 
posted  on  AdvaMed’s  Web  site  at: 
www.Advamedmtli.org/Chicago. 

2.  May  13  and  14,  2008,  Meurriott 
Bethesda  North  Conference  Center, 
White  Flint  Auditorium,  5101  Marinelli 
Rd.,  North  Bethesda,  MD  20852.  Details 
about  location  sites  are  posted  on 
AdvaMed’s  Web  site  at: 
www.advamedmtli.org/Bethesda. 

3.  June  17  and  18,  2008,  Crowne  Plaza 
New  York-LaGuardia,  104-04-Ditmars 
Blvd.,  East  Elmhurst,  NY  11369.  Details 
about  location  sites  are  posted  on 
AdvaMed’s  Web  site  at: 
www.advamedmtli.org/NewYork. 

Contact:  For  FDA:  William  Sutton, 
Division  of  Small  Manufacturers, 
International  and  Consumer  Assistance, 
Center  for  Devices  and  Radiological 
Health  (HFZ-220),  1350  Piccard  Dr., 
Rockville,  MD  20850,  800-638-2041, 
ext.  125,  FAX:  240-276-3151,  e-mail: 
William.sutton@fda.hhs.gov. 

For  AdvaMed:  Veronica  Allen,  202- 
434-7231,  FAX:  202-783-8750,  e-mail: 
V Allen  @A  dvaMed.  org. 

Registration:  The  registration  fee  for  a 
limited  number  of  FDA  employees  is 
waived.  Send  registration  information 
(including  name,  title,  firm  name, 
address,  telephone,  and  fax  number) 
and  the  registration  fee  of  $525  per 
person  to  AdvaMed,  contact  Veronica 
Allen,  202-434-7231,  FAX:  202-783- 
8750.  Payment  forms  accepted  are  major 
credit  card  (MasterCard,  Visa,  or 
American  Express)  or  company  check.  If 
you  wish  to  pay  by  check,  contact 
Veronica  Allen  at 
VAllen@Advamed.org. 

To  register  via  the  Internet,  go  to 
www.AdvaMed.org.  The  latest 
information  on  dates/venue  sites  will  be 
posted  on  this  Web  site  at: 
www.advamedmtli.org/Chicago, 


'  FDA  has  verified  the  Web  site  addresses,  but 
FDA  is  not  responsible  for  any  subsequent  changes 
to  the  Web  sites  after  this  document  publishes  in 
the  Federal  Register. 


www.admedmtli.org/Bethesda,  and 
www.advamedmtli.org/NewYork  (FDA 
has  verified  the  Web  site  addresses,  but 
is  not  responsible  for  changes  to  the 
Web  sites  after  this  document  publishes 
in  the  Federal  Register). 

For  more  information  on  the  meeting, 
or  for  questions  on  registration,  contact 
Veronica  Allen  (see  Contact). 

Attendees  are  responsible  for  their 
own  accommodations.  For  further  hotel 
information  and  driving  directions,  go 
to  the  registration  Web  site. 

The  registration  fee  will  be  used  to 
offset  the  expenses  of  hosting  the 
conference,  including  meals  (breakfast 
and  a  lunch),  refreshments,  meeting 
rooms,  and  training  materials.  It  also 
includes  a  networldng  reception  on  the 
evening  of  the  first  day  of  each  seminar. 

Space  is  limited;  therefore,  interested 
parties  are  encouraged  to  register  early. 
There  will  be  no  onsite  registration. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Veronica  Allen  (see  Contact)  at 
AdvaMed  as  soon  as  possible. 
SUPPLEMENTARY  INFORMATION:  The  • 
“Essentials  of  FDA  Medical  Device 
Regulations:  A  Primer  for  Manufacturers 
and  Suppliers’’  seminar  helps  fulfill  the 
Department  of  Health  and  Human 
Services’  and  FDA’s  important  mission 
to  protect  the  public  health  by  educating 
new  entrepreneurs  on  the  essentials  of 
FDA  device  regulations.  FDA  has  made 
education  of  the  medical  device 
community  a  high  priority  to  assure  the 
quality  of  products  reaching  the 
marketplace  and  to  increase  the  rate  of 
voluntary  industry  compliance  with 
regulations. 

The  seminar  helps  to  implement  the 
objectives  of  section  903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
393)  and  the  FDA  Plan  for  Statutory 
Compliance,  which  includes  working 
more  closely  with  stakeholders  and 
ensuring  access  to  needed  scientific  and 
technical  expertise.  The  seminar  also 
furthers  the  goals  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(Public  Law  104-121)  by  providing 
outreach  activities  by  Government 
agencies  directed  at  small  businesses. 

The  following  topics,  as  well  as 
others,  will  be  discussed  at  the  seminar: 

•  Doing  business  in  a  regulated 
industry; 

•  Organizational  structure  of  FDA; 

•  Overview  of  the  quality  system 
regulation; 

•  Design  controls; 

•  Documents,  records,  and  change 
control; 

•  Purchasing  controls  and  acceptance 
activities: 

•  Production  and  process  control; 


•  Corrective  and  preventive  actions: 

•  Complaints,  medical  device  reports, 
corrections,  and  recalls: 

•  Compliance  issues; 

•  Management  responsibility: 

•  Interacting  with  FDA — Where  do 
you  go  for  assistance? 

•  General  question  and  answer 
session; 

•  Manufacturers  and  suppliers — the 
chain  regulatory  responsibility: 

•  Reimbursement  of  medical 
technology; 

•  The  AdvaMed  code  of  ethics:  and 

•  Fraud  and  abuse. 

■  Dated:  March  27,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  08-1085  Filed  3-28-08;  11:48  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Tribal  Management  Grant  Program 

Announcement  Type:  New  and 
Competing  Continuation  Discretionary 
Funding  Cycle  for  Fiscal  Year  2009. 

Funding  Announcement  Number: 
HHS-2009-IHS-TMD-0001 . 

Catalog  of  Federal  Domestic 
Assistance  Numbers(s):  93.228. 

Xey  Dates:  Training:  Application 
Requirements  Session:  April  30-May  1, 
May  14-15,  and  June  11-12,  2008. 

Grant  Writing  Session:  June  23-27, 
2008. 

Application  Deadline  Date:  August  1, 
2008. 

Receipt  Date  for  Final  Tribal 
Resolution:  October  3,  2008. 

Review  Date:  October  6-10,  2008. 

Application  Notification  Date: 
November  12,  2008. 

Earliest  Anticipated  Start  Date; 
January  1,  2009. 

1.  Funding  Opportunity  Description 

The  Indian  Health  Service  (IHS) 
announces  competitive  grant 
applications  for  the  Tribal  Management 
Grant  (TMG)  Program.  This  program  is 
authorized  under  Section  103(b)(2)  and 
Section  103(e)  of  the  Indiem  Self- 
Determination  and  Education 
Assistance  Act,  Public  Law  93-638,  as 
amended.  This  program  is  described  at 
93.228  in  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA). 

The  TMG  Program  is  a  national 
competitive  discretionary  grant  program 
pursuant  to  45  CFR  part  75  and  45  CFR 
part  92  established  to  assist  Federally- 
recognized  Tribes  and  Tribally- 
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sanctioned  Tribal  organizations  in 
assuming  all  or  part  of  existing  IHS 
programs,  services,  functions,  and 
activities  (PSFA)  through  a  Title  I 
contract  and  to  assist  established  Title  1 
contractors  and  Title  V  compactors  to 
further  develop  and  improve  their 
management  capability.  In  addition, 
TMGs  are  available  to  Tribes/Tribal 
organizations  under  the  authority  of 
Public  Law  (Puh.  L.)  93-638  section 
103(e)  for  (1)  obtaining  technical 
assistance  from  providers  designated  hy 
the  Trihe/Trihal  organization  (including 
Tribes/Tribal  organizations  that  operate 
mature  contracts)  for  the  purposes  of 
program  planning  and  evaluation, 
including  the  development  of  any 
management  systems  necessary  for 
contract  management  and  the 
development  of  cost  allocation  plans  for 
indirect  cost  rates;  and  (2)  planning, 
designing  and  evaluating  Federal  health 
programs  serving  the  Tribe/Trihal 
organization,  including  Federal 
administrative  functions. 

Funding  Priorities:  The  IHS  has 
established  the  following  fimding 
priorities  for  TMG  awards. 

•  Priority  I — Any  Indian  Tribe  that 
has  received  Federal  recognition 
(restored,  un-terminated,  funded,  or 
unfunded)  within  the  past  five  years, 
specifically  received  during  or  after 
March  2003. 

•  Priority  II — All  other  eligible 
Federally-recognized  Indian  Tribes  or 
Tribally  sanctioned  Tribal  organizations 
submitting  a  competing  continuation 
application  or  a  new  application  for  the 
sole  purpose  of  addressing  audit 
material  weaknesses.  The  audit  material 
weaknesses  are  identified  in  Attachment 
A  (Summary  of  Findings  and 
Recommendations)  and  other 
attachments,  if  any,  of  the  transmittal 
letter  received  from  the  Office  of  the 
Inspector  General  (OIG),  National 
External  Audit  Review* Center  (NEARC), 
Department  of  Health  and  Human 
Services  (HHS).  Please  identify  the 
weakness  to  be  addressed  by 
underlining  the  item  on  Attachment  A. 
Please  refer  to  Section  111.3,  “Other 
Requirements,”  for  more  information 
regarding  Priority  II  participation. 

Federmly-recognized  Inaian  Tribes  or 
Tribally-sanctioned  Tribal  organizations 
not  subject  to  Single  Audit  Act 
requirements  must  provide  a  financial 
statement  identifying  the  Federal  dollars 
received  in  the  footnotes.  The  financial 
statement  must  also  identify  specific 
weaknesses/recommendations  that  will 
be  addressed  in  the  TMG  proposal  and 
are  related  to  25  Code  of  Federal 
Regulations  (CFR)  Pcul  900,  “Indian 
Self-Determination  and  Education 
Assistance  Act  Amendments,”  Subpart 


F — “Standards  for  Tribes  and  Tribal 
Organizations.” 

Priority  II  participation  is  only 
applicable  to  the  Health  Management 
Structure  project  type.  For  more 
information  see  Section  H  ELIGIBLE 
PROJECT  TYPES,  MAXIMUM 
FUNDING  AND  PROJECT  PERIODS. 

•  Priority  III — All  other  eligible 
Federally-recognized  Indian  Tribes  or 
Tribal  organizations  submitting  a 
competing  continuation  application  or  a 
new  application. 

The  Ending  of  approved  Priority  I 
applicants  will  occur  before  the  funding 
of  approved  Priority  II  applicants. 
Priority  H  applicants  will  be  funded 
before  approved  Priority  if  applicants. 
Funds  will  be  distributed  until 
depleted. 

II.  Award  Information 

Type  of  Awards:  Grant. 

Estimated  Funds  Available:  Subject  to 
the  availability  of  funds,  the  estimated 
amount  available  is  $2,529,000  in  fiscal 
year  (FY)  2009.  There  will  be  only  one 
funding  cycle  in  FY  2009.  Awards 
under  this  announcement  are  subject  to 
the  availability  of  funds. 

Anticipated  Number  of  Awards:  An 
estimated  20-25  awards  will  be  made 
under  the  program. 

Project  Periods:  Varies  from  12 
months  to  36  months.  Please  refer  to 
“ELIGIBLE  PROJECT  TYPES, 
MAXIMUM  FUNDING  AND  PROJECT 
PERIODS”  under  this  section  for  more 
detailed  information. 

Estimated  Award  Amount:  $50,000/ 
year-$100,000/year.  Please  refer  to 
“ELIGIBLE  PROJECT  TYPES, 
MAXIMUM  FUNDING  AND  PROJECT 
PERIODS”  below  for  more  detailed 
information. 

Eligible  Project  Types,  Maximum 
Funding  and  Project  Periods 

Applications  may  only  be  submitted 
for  one  project  type.  Applicants  must 
state  the  project  type  selected.  The  TMG 
Program  consists  of  four  project  types: 
(1)  Feasibility  study;  (2)  planning:  (3) 
evaluation  study;  and  (4)  health 
management  structure.  Applications 
that  address  more  than  one  project  type 
will  be  considered  ineligible  and  will  be 
retimied  to  the  applicant.  The 
maximum  funding  levels  noted  include 
both  direct  and  indirect  costs.  Applicant 
budgets  may  not  exceed  the  maximum 
funding  level  or  project  period 
identified  for  a  project  type.  Applicants 
whose  budget  or  project  period  exceed 
the  maximum  funding  level  or  project 
period  will  be  considered  ineligible  and 
will  not  be  reviewed.  Please  refer  to 
Section  IV.6.  “Funding  Restrictions”  for 


further  information  regarding  ineligible 
activities. 

1.  Feasibility  Study  (Maximum 
funding/project  period:  $70,000/12 
months)  A  study  of  a  specific  IHS 
program  or  segment  of  a  program  to 
determine  if  Tribal  management  of  the 
program  is  possible.  The  study  shall 
present  the  planned  approach,  training 
and  resources  required  to  assume  Tribal 
management  of  the  program.  The  study 
must  include  the  following  four 
components: 

•  Health  needs  and  health  care 
services  assessments  that  identify 
existing  health  care  services  and 
delivery  system,  program  divisibility 
issues,  health  status  indicators,  unmet 
needs,  volume  projections  and  demand 
analysis. 

•  Management  analysis  of  existing 
management  structures,  proposed 
management  structures,  implementation 
plans  and  requirements,  and  personnel 
staffing  requirements  and  recruitment 
barriers. 

•  Financial  analysis  of  historical 
trends  data,  financial  projections  and 
new  resource  requirements  for  program 
management  costs  and  analysis  of 
potential  revenues  from  Federal/non- 
Federal  sources. 

•  Decision  statement/report  that 
incorporates  findings,  conclusions  and 
recommendations:  the  presentation  of 
the  study  and  recommendations  to  the 
governing  body  for  Tribal  determination 
regarding  whether  Tribal  assumption  of 
program(s)  is  desirable  or  warranted. 

2.  Planning  (Maximum  funding/ 
project  period:  $50,000/12  months)  A 
collection  of  data  to  establish  goals  and 
performance  measures  for  the  operation 
of  current  health  programs  or 
anticipated  PSFAs  under  a  Title  I 
contract.  Planning  will  specify  the 
design  of  health  programs  and  the 
management  systems  (including 
appropriate  policies  and  procedures)  to 
accomplish  the  health  priorities  of  the 
Tribe/Tribal  organization.  For  example, 
planning  could  include  the 
development  of  a  Tribal  Specific  Health 
Plan  or  a  Strategic  Health  Plan,  etc. 
Please  note:  The  Public  Health  Service 
urges  applicants  submitting  strategic 
health  plans  to  address  specific 
objectives  of  Healthy  People  2010. 
Interested  applicants  may  purchase  a 
copy  of  Healthy  People  2010  (Summary 
Report  in  print;  Stock  No.  017-001- 
00547-9)  or  CD-ROM  (Stock  No.  107- 
001-00549-5)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office,  P.O.  Box 
371954,  Pittsburgh,  Pennsylvania, 
15250-7945,  or  (202)  512-1800.  This 
information  is  available  in  electronic 
form  at  the  following  Web  site:  http:// 
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WWW. health  .gov/healthypeople/ 
publications. 

3.  Evaluation  Study  (Maximum 
funding/project  period:  $50,000/12 
months)  A  systematic  collection, 
analysis,  and  interpretation  of  data  for 
the  purpose  of  determining  the  value  of 
a  program.  The  extent  of  the  evaluation 
study  could  relate  to  the  goals  and 
objectives,  policies  and  procedures,  or 
programs  regarding  targeted  groups.  The 
evaluation  study  could  also  be  used  to 
determine  the  effectiveness  and 
efficiency  of  a  Tribal  program  operation 
(i.e.  direct  services,  financial 
management,  personnel,  data  collection 
and  analysis,  third-party  billing,  etc.)  as 
well  as  determine  the  appropriateness  of 
new  components  to  a  Tribal  program 
operation  that  will  assist  Tribal  efforts 
to  improve  the  health  care  delivery 
systems. 

4.  Health  Management  Structure 
(Average  funding/project  period: 
$100,000/12  months;  maximum 
funding/project  period:  $300,000/36 
months)  The  first  year  maximum  is 
limited  to  $150,000  for  multi-year 
projects.  Health  Management  Structure 
allows  for  implementation  of  systems  to 
manage  or  organize  PSFAs.  Management 
structures  include  health  department 
organizations,  health  boards,  and 
financial  management  systems 
including  systems  for  accounting, 
personnel,  third-party  billing,  medical 
records,  management  information 
systems,  etc.  This  includes  the  design, 
improvements  and  correction  of 
management  systems  that  address 
weaknesses  identified  through  quality 
control  measures,  internal  control 
reviews  and  audit  report  findings  under 
the  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-133 — Revised 
June  27,  2003,  “Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations.”  OMB  Circular  A-133, 
Audits  of  States,  Local  Governments 
and  Non-Profit  Organizations  can  be 
found  at  the  following  Web  site:  http:// 
www.whitehouse.gov/omb/circulars/ 

al  33/al33.htmlT. 

The  25  Code  of  Federal  Regulations 
(CFR)  Part  900,  “Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments,”  Subpart 
F — “Standards  for  Tribal  or  Tribal 
Organization  Management  Systems” 
sections  (900.35—900.60)  is  available  at 
the  following  Web  site  locations:  http:// 
www.access.gpo.gov/nara/cfr/ 
waisi dx_04/25 cfr900_04 .html,  http:// 
www.ihs.gov/NonMedicalPrograms/ 
TMG/Forms.asp. 

4.  Please  see  Section  IV  “Application 
and  Submission  Information”  for 
directions  about  how  to  request  a  copy 
of  the  TMG  application  package. 


in.  Eligibility  Information 

1.  Indian  Tribe  or  Tribal  organization 
as  defined  by  Public  Law  93-638, 

Indian  Self  Determination  and 
Education  Assistance  Act,  as  amended. 
Eligible  applicants  include  Tribal 
organizations  that  operate  mature 
contracts  that  are  designated  by  a  Tribe 
to  provide  technical  assistance  ahd/or 
training.  Only  one  application  per  Tribe 
or  Tribal  organization  is  allowed.  This 
paragraph  should  be  cross-referenced 
with  Section  IV.  (Application  and 
Submission  Information/Subsection  3. 
Content  and  Form  of  Narrative 
Submission).  ^ 

2.  Cost  Sharing  or  Matching — The 
TMG  Program  does  not  require 
matching  funds  or  cost  sharing. 
However,  in  accordance  with  Public 
Law  93-638  section  103(c),  the  TMG 
funds  may  be  used  as  matching  shares 
for  any  oAer  Federal  grant  programs 
that  develop  Tribal  capabilities  to 
contract  for  the  administration  and 
operation  of  health  programs. 

3.  Other  Requirements 

The  following  documentation  is 
required: 

A.  Tribal  Resolution — A  resolution  of 
the  Indian  Tribe  served  by  the  project 
must  accompany  the  application 
submission.  The  IHS  will  accept  the 
following  as  proper  documentation; 

•  If  cm  official  signed  (passed)  Tribal 
resolution  encompassing  the  scope  of 
this  grant  application  is  not  available  for 
electronic  submission  with  the 
application  on  Grants.gov  by  the 
deadline,  a  draft  resolution  must  be 
submitted  as  a  place  holder  emd  as 
evidence  of  the  intent  of  the  entity. 
However,  the  draft  resolution  must  be 
followed  up  with  the  submission  of  a 
faxed,  fedexed  or  e-mailed  pdf  version 
of  the  final  official  signed  Tribal 
resolution.  The  final  signed  resolution 
must  be  received  by  the  Division  of 
Grants  Operations  (DGO)  by  October  3, 
2008.  Otherwise,  the  application  will  be 
considered  incomplete,  ineligible  for 
review,  and  returned  to  the  applicant 
without  consideration.  It  is 
recommended  that  applicants 
submitting  the  signed  final  resolution 
should  ensure  the  information  was 
received  by  the  IHS  by  retaining 
documentation  confirming  delivery  or 
receipt  (i.e.  fax  transmittal  receipt, 
FedEx  tracking,  postal  return  receipt, 
e-mail  receipt,  etc.). 

•  An  Indian  Tribe  that  is  proposing  a 
project  affecting  another  Indian  Tribe 
must  include  resolutions  ft-om  all  . 
affected  Tribes  to  be  served. 

•  Applications  by  Tribal 
organizations  will  not  require  a  specific 
Tribal  resolution  if  the  current  Tribal 


resolution(s)  under  which  they  operate 
would  encompass  the  proposed  grant 
activities.  A  copy  of  that  resolution 
must  be  provided  for  review. 

•  Tribal  organizations  applying  for 
technical  assistance  and/or  training 
grants  must  submit  documentation  that 
the  tribal  organization  is  applying  upon 
the  request  of  the  Indian  Tribe/Tribes  it 
intends  to  serve. 

B.  Documentation  for  Priority  I 
Participation-^A  copy  of  the  Federal 
Register  notice  or  letter  fi-om  the  Bureau 
of  Indian  Affairs  (BIA)  verifying 
establishment  of  Federal  Tribal  status 
within  the  last  five  years.  Date  must 
reflect  that  Federal  recognition  was 
received  during  or  after  Mcut;h  2003. 

C.  Documentation  for  Priority  II 
Participation — A  copy  of  the  transmittal  - 
letter  and  Attachment  A  from  the  Office 
of  Inspector  General,  National  External 
Audit  Review  Center  (NEARC),  HHS. 

See  “FUNDING  PRIORITIES”  in  Section 
I  for  more  information.  If  an  applicant 
is  unable  to  locate  a  copy  of  their  most 
recent  transmittal  letter  or  needs 
assistance  with  audit  issues, 
information  or  technical  assistance  may 
be  obtained  by  contacting  the  IHS 
Division  of  Audit  Resolution  (DAR)  at 
(301)  443-7301,  or  the  NEARC  help  line 
at  (816)  374-6714  ext.  108.  The  auditor 
may  also  have  the  information/ 
documentation  required. 

Federally -recognized  Indian  Tribes  or 
Tribally-Scmctioned  Tribal  organizations 
not  subject  to  Single  Audit  Act 
requirements  must  provide  a  financial 
statement  identifying  the  Federal  dollars 
in  the  footnotes.  The  financial  statement 
must  also  identify  specific  weaknesses/ 
recommendations  that  will  be  addressed 
in  the  TMG  proposal  and  are  related  to 
25  CFR  Part  900,  “Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments,”  Subpart 
F — “Standards  for  Tribes  and  Tribal 
Organizations.” 

•  Documentation  of  Consortium 
Participation — If  an  Indian  Tribe 
submitting  an  application  is  a  member 
of  a  consortium,  the  Tribe  must: 

— Identify  the  consortium. 

— Indicate  if  the  consortium  intends  to 
submit  a  TMG  application. 

— Demonstrate  that  the  Tribe’s 
application  does  not  duplicate  or 
overlap  any  objectives  of  the 
consortium’s  application. 

•  Identify  all  of  the  consortium 
member  Tribes. 

•  Identify  if  any  of  the  member  Tribes 
intend  to  sybmit  a  TMG  application  of 
their  own. 

•  Demonstrate  that  the  consortium’s 
application  does  not  duplicate  or 
overlap  any  objectives  of  the  other 
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consortium  members  who  may  be 
submitting  their  own  TMG  application. 

Please  refer  to  Section  IV.  Application 
and  Submission  Information, 
particularly  Item  6  “Funding 
Restrictions”  and  Section  V. 
^“Application  Review  Information”  for 
more  information  regarding  other 
application  submission  information 
and/or  requirements. 

IV.  Application  and  Submission 
Information 

1.  The  Application  package  may  be 
found  in  Grants.gov  {ivww.grants.gov)  or 
at:  http://www.ihs.gov/ 
NonMedicalPrograms/gogp.  The  entire 
grant  application  package  is  available  at: 
http://www.ihs.gov/ 
NonMedicalPrograms/tmg.  Detailed 
application  instructions  for  this 
announcement  are  downloadable  on 
Grants.gov. 

2.  IHS  Contacts: 

Programmatic  Concerns:  Ms.  Patricia 
Spotted  Horse,  Program  Analyst,  Office 
of  Tribal  Programs,  Indian  Health 
Service,  801  Thompson  Avenue,  Suite 
220,  Rockville,  Maryland  20852,  (301) 
443-1104  (Telephone),  (301)  443^666 
(Fax). 

E-Mail  Address: 

Patricia.SpottedHorse@IHS.  GOV. 

Business  Concerns:  Mr.  Pedlop 
Chareonvootitam,  Grants  Management 
Specialist,  Division  of  Grants 
Operations,  Indian  Health  Service,  801 
Thompson  Avenue,  TMP  360  Rockville, 
Maryland  20852,  (301)  443-5204 
(Telephone),  (301)  443-9602  (Fax). 

E-Mail  Address: 

PaIIop.Chareonvootitam@IHS.GOV. 

GRANTS.GOV  Contact  for  HIS: 

Information  regarding  the  electronic 
grants.gov  process,  issues,  and  waivers 
waiving  the  electronic  process  may  be 
obtained  from  the  following  person:  Ms. 
Michelle  G.  Bulls,  Chief  Grants 
Management  Officer,  Director,  Division 
of  Grants  Policy,  Indian  Health  Service, 
801  Thompson  Avenue,  TMP  625, 
Rockville,  Maryland  20852,  (301)  443- 
6528  (Telephone),  E-Mail  Address: 
Michelle.BuIIs@IHS.gov. 

3.  Content  and  Form  of  Narrative 
Submission: 

•  Abstract  (one  page)  summarizing 
the  project. 

•  Introduction  and  Need  for 
Assistance. 

•  Project  Objectivels),  Approach  and 
Results  and  Benefits. 

•  Project  Evaluation. 

•  Organizational  Capabilities  and 
Qualifications. 

•  Be  t5mev»rritten  and  single  spaced. 

•  Use  black  type  not  smaller  than  12 
characters  per  one  inch. 

•  Margins  must  not  be  less  than  one 
inch. 


•  Have  consecutively  numbered 
pages. 

•  Contain  a  narrative  that  does  not 
exceed  14  typed  pages  that  includes  the 
other  submission  requirements  below. 
The  14-page  narrative  does  not  include 
the  abstract,  the  work  plan,  standard 
forms.  Tribal  resolution(s),  table  of 
contents,  budget,  budget  justifications, 
multi-year  narratives,  multi-year  budget, 
multi-year  budget  justification,  and/or 
other  appendix  items. 

Public  Policy  Requirements:  All 
Federal-wide  public  policies  apply  to 
IHS  grants  with  exception  of  Lobbying 
and  Discrimination  policy. 

4.  Submission  Dates  and  Times: 

Applications  must  be  submitted 

electronically  through  Grants.gov  by  12 
midnight  Eastern  Standard  Time  (EST) 
on  Friday,  August  1,  2008.  If  technical 
challenges  arise  and  the  applicant  is  ^ 
unable  to  successfully  complete  the 
electronic  application  process,  the 
applicant  must  contact  Michelle  G. 

Bulls,  Division  of  Grants  Policy,  fifteen 
days  prior  to  the  application  deadline 
and  advise  of  the  difficulties  that  yovur 
organization  is  experiencing.  The 
grantee  must  obtain  prior  approval,  in 
writing  (e-mails  are  acceptable)  allowing 
the  paper  submission.  If  submission  of 
a  paper  application  is  requested  and 
approved,  the  manually  signed  original 
and  two  copies  of  the  application  must 
be  sent  to  the  appropriate  grants  contact 
that  is  listed  in  Section  IV.2.  above. 
Applications  not  submitted  through 
Grants.gov,  without  an  approved 
waiver,  will  be  returned  to  the  applicant 
without  review  or  consideration.  Late 
applications  will  not  be  accepted  for 
processing,  will  be  returned  to  the 
applicant,  and  will  not  be  considered 
for  funding. 

5.  Intergovernmental  Review: 

Executive  Order  12372  requiring 

intergovernmental  review  is  not 
applicable  to  this  program. 

6.  Funding  Restrictions: 

•  Pre-award  costs  are  not  allowable. 

•  The  available  funds  are  inclusive  of 
direct  and  indirect  costs. 

•  Only  one  grant  will  be  awarded  per 
applicant. 

•  Ineligible  Project  Activities 

The  TMG  may  not  be  used  to  support 
recurring  operational  programs  or  to 
replace  existing  public  and  private 
resources.  Note:  The  inclusion  of  the 
following  projects  or  activities  in  an 
application  will  render  the  application 
ineligible  and  the  application  will  be 
returned  to  the  applicant: 

— Planning  and  negotiating  activities 

associated  with  the  intent  of  a  Tribe 

to  enter  the  IHS  Self-Govemance 

Project.  A  separate  grant  program  is 


administered  by  the  IHS  for  this 
pimpose.  Prospective  applicants 
interested  in  this  program  should 
contact  Mr.  Matt  Johnson,  Office  of 
Tribal  Self-Governance,  Indian  Health 
Service,  Reyes  Building,  801 
Thompson  Avenue,  Suite  240, 
Rockville,  Maryland  20852,  (301) 
443-7821,  and  request  information 
concerning  the  “Tribal  Self- 
Governance  Program  Planning 
Cooperative  Agreement 
Announcement”  or  the  “Negotiation 
Cooperative  Agreement 
Announcement.” 

— Projects  related  to  water,  sanitation, 
and  waste  management. 

— Projects  that  include  direct  patient 
care  and/or  equipment  to  provide 
those  medical  services  to  be  used  to 
establish  or  augment  or  continue 
direct  patient  clinical  care  are  not 
allowable.  Medical  equipment  that  is 
allowable  under  the  Special  Diabetes 
Grant  Program  is  not  allowable  under 
the  TMG  Program. 

— Projects  that  include  long-term  care  or 
provision  of  any  direct  services. 

— Projects  that  include  tuition,  fees,  or 
stipends  for  certification  or  training  of 
staff  to  provide  direct  services. 

— Projects  that  include  pre-planning, 
design,  and  planning  of  construction 
for  facilities,  including  activities 
relating  to  program  justification 
documents. 

— Projects  that  propose  more  than  one 
project  type.  Please  see  Section  H, 
“Award  Information,”  specifically 
“ELIGIBLE  PROJECT  TYPES, 
MAXIMUM  FUNDING  AND  PROJECT 
PERIODS”  for  more  information.  An 
example  of  a  proposal  with  more  than 
one  project  type  that  would  he 
considered  ineligible  may  include  the 
creation  of  a  strategic  health  plan 

•  (defined  by  TMG  as  a  planning  project 
type)  and  improving  third-party 
billing  structures  (defined  by  TT^G  as 
a  health  management  structure  project 
type). 

•  Other  Limitations — A  current  TMG 
recipient  caimot  be  awarded  a  new, 
renewal,  or  competing  continuation 
grant  for  any  of  the  following  reasons: 

— A  grantee  may  not  administer  two 

TMGs  at  the  same  time  or  have 
overlapping  project/budget  periods: 

— The  current  project  is  not  progressing 
in  a  satisfactory  manner;  or 
— The  current  project  is  not  in 
compliance  with  program  and 
financial  reporting  requirements. 

— Delinquent  Federal  Debts:  No  award 
shall  be  made  to  an  applicant  who  has 
an  outstanding  delinquent  Federal 
debt  until  either: 

— The  delinquent  account  is  paid  in 
full;  or 
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— A  negotiated  repayment  schedule  is 

established  and  at  least  one  payment 

is  received. 

7.  Other  Submission  Requirements 

Electronic  Submission — The  preferred 
method  for  receipt  of  applications  is 
electronic  submission  through 
Grants.gov.  However,  should  any 
technical  challenges  arise  regarding  the 
submission,  please  contact  Grants.gov 
Customer  Support  at  1-800-518—4726 
or  support@grants.gov.  The  Contact 
Center  hours  of  operation'are  Monday- 
Friday  from  7  a.m.  to  9  p.m.  EST.  If  you 
require  additional  assistance,  please  call 
(301)  443-6290  and  identify  the  need 
for  assistance  regarding  your  Grants.gov 
application.  Your  call  will  be 
transferred  to  the  appropriate  grants 
staff  member.  The  applicant  must  seek 
assistance  at  least  fifteen  days  prior  to 
the  application  deadline.  Applicants 
that  do  not  adhere  to  the  timelines  for 
Central  Contractor  Registry  (CCR)  and/ 
or  Grants.gov  registration  and/or 
requesting  timely  assistance  with 
technical  issues  will  not  be  candidates 
for  paper  applications. 

To  submit  an  application 
electronically,  please  use  the 
www.Grants.gov  apply  site.  Download  a 
copy  of  the  application  package,  on  the 
Grants.gov  Web  site,  complete  it  offline 
and  then  upload  and  submit  the 
application  via  the  Grants.gov  site.  You 
may  not  e-mail  an  electronic  copy  of  a 
grant  application  to  IHS. 

Please  be  reminded  of  the  following: 

•  Under  the  new  IHS  application 
submission  requirements,  paper 
applications  are  not  the  preferred 
method.  However,  if  you  have  technical 
problems  submitting  your  application 
on-line,  please  contact  directly 
Grants.gov  Customer  Support  at:  http:// 
www.Grants.gov/CustomerSupport. 

•  Upon  contacting  Grants.gov,  obtain 
a  tracldng  number  as  proof  of  contact. 
The  tracking  number  is  helpful  if  there 
are  technical  issues  that  cannot  be 
resolved  and  a  waiver  request  from 
Grants  Policy  must  be  obtained. 

•  If  it  is  determined  that  a  formal 
waiver  is  necessary,  the  applicant  must 
submit  a  request,  in  writing  (e-mails  are 
acceptable),  to  Michelle.Bulls@ihs.gov 
that  includes  a  justification  for  the  need 
to  deviate  from  the  standard  electronic 
submission  process.  Upon  receipt  of 
approval,  a  hard-copy  application 
package  must  be  downloaded  by  the 
applicant  from  Grants.gov,  and 
completed  with  appropriate  manual 
signatures.  An  original  and  two  copies 
of  the  application  must  be  sent  directly 
to  the  DGO,  801  Thompson  Avenue, 
TMP  360,  Rockville,  MD  20852  by  the 
due  date,  August  1,  2008. 


•  Upon  entering  the  Grants.gov  site, 
there  is  information  available  outlining 
the  requirements  to  the  applicant 
regarding  electronic  submission  of  an 
application  through  Grants.gov,  as  well 
as  the  hours  of  operation.  We  strongly 
encourage  all  applicants  not  to  wait 
until  the  deadline  date  to  begin  the 
application  process  through  Grants.gov 
as  the  registration  process  for  CCR  and 
Grants.gov  could  take  up  to  fifteen 
working  days. 

•  To  use  Grants.gov,  you,  as  the 
applicant,  must  have  a  Data  Universal 
Numbering  System  (DUNS)  Number  and 
must  register  in  the  CCR.  You  should 
allow  a  minimum  of  ten  working  days 
to  complete  CCR  registration.  See  below 
on  how  to  apply. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
typically  included  on  the  SF— 424, 
Application  for  Federal  Assistance,  and 
all  necessary  assurances  and 
certifications. 

•  Please  use  the  optional  attachment 
feature  in  Grants.gov  to  attach 
additional  documentation  that  may  be 
requested  by  IHS. 

•  Final  signed  Tribal  resolutions  are 
required  no  later  than'October  3,  2008, 
if  a  draft  resolution  was  submitted  with 
the  initial  electronic  or  paper 
application. 

•  Your  application  cannot  exceed  the 
14-page  limitation  requirements 
described  in  the  program 
announcement. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgment  from 
Grants.gov  that  contains  a  Grants.gov 
tracking  number.  The  IHS  DGO  will 
retrieve  your  application  from 
Grants.gov.  DGO  will  not  notify 
applicants  that  the  application  has  been 
received. 

•  You  may  access  the  electronic 
application  for  this  program  on 
www.Grants.gov. 

•  You  may  search  for  the 
downloadable  application  package  by 
either  the  CFDA  number  or  the  Funding 
Opportunity  Number.  Both  numbers  are 
identified  in  the  heading  of  this 
announcement. 

•  The  applicant  must  provide  the 

Funding  Opportunity  Number:  HHS- 
2009-IHS-TMD-0001.  ' 

E-mail  applications  will  not  be 
accepted  under  this  announcement. 

DUNS  Number 

Applicants  are  required  to  obtain  a 
DUNS  number  from  Dun  and  Bradstreet 
to  apply  for  a  grant  or  cooperative 
agreement  from  the  Federal 
Government.  The  DUNS  number  is  a 
nine-digit  identification  number,  which 


uniquely  identifies  business  entities. 
Obtaining  a  DUNS  number  is  easy  and 
there  is  no  charge.  To  obtain  a  DUNS 
number,  access  http:// 
www.dunandbradstreet.com  or  call  1- 
866-705-5711.  Interested  parties  may 
wish  to  obtain  their  DUNS  number  by 
phone  to  expedite  the  process. 

Applications  submitted  electronically 
must  also  be  registered  with  the  CCR.  A 
DUNS  number  is  required  before  CCR 
registration  can  be  completed.  Many 
organizations  may  already  have  a  DUNS 
number.  Please  use  the  number  listed 
above  to  investigate  whether  or  not  your 
organization  has  a  DUNS  number. 
Registration  with  the  CCR  is  free  of 
charge. 

Applicants  may  register  by  calling  1- 
888-227-2423.  Please  review  and 
complete  the  CCR  Registration 
Worksheet  located  on  http:// 

WWW. Grants.gov/CCRRegister. 

More  detailed  information  regarding 
these  registration  processes  can  be 
found  www.Grants.gov. 

V.  Application  Review  Information 

The  instructions  for  preparing  the 
application  narrative  also  constitute  the 
evaluation  criteria  for  reviewing  and 
scoring  the  application.  Weights 
assigned  to  each  section  are  noted  in 
parentheses.  The  14-page  narrative 
should  include  only  the  first  year  of 
activities;  information  for  multi-year 
projects  should  be  included  as  an 
appendix.  See  “MULTI-YEAR  PROJECT 
REQUIREMENTS”  at  the  end  of  this 
section  for  more  information. 

1.  Abstract — one  page  summary. 

A.  Criteria 

Introduction  and  Need  for  Assistance 
(20  points) 

(1)  Describe  the  Tribe’s/Tribal 
organization’s  current  health  operation. 
Include  what  programs  and  services  are 
currently  provided  (i.e.,  Federally 
funded.  State  funded,  etc.),  information 
regarding  technologies  currently  used 
(i.e.,  hardware,  software,  services,  etc.), 
and  identify  the  source(s)  of  technical 
support  for  those  technologies  (i.e.. 
Tribal  staff.  Area  Office,  vendor,  etc.). 
Include  information  regarding  whether 
the  Tribe/Tribal  organization  has  a 
health  department  and/or  health  board 
and  how  long  it  has  been  operating. 

(2)  Describe  the  population  to  be 
served  by  the  proposed  project.  Include 
a  description  of  the  number  of  IHS 
eligible  beneficiaries  who  cvurently  use 
services. 

(3)  Describe  the  geographic  location  of 
the  proposed  project  including  any 
geographic  barriers  to  the  health  care 
users  in  the  area  to  be  served. 

(4)  Identify  all  TMGs  received  since 
FY  2003,  dates  of  funding  and  summary 
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of  project  accomplishments.  State  how 
previous  TMG  funds  facilitated  the 
progression  of  health  development 
relative  to  the  current  proposed  project. 
(Copies  of  reports  will  not  be  accepted.) 

(5)  Identify  the  eligible  project  type 
and  priority  group  of  the  applicant. 

(6)  Explain  the  reason  for  your 
proposed  project  by  identifying  specific 
gaps  or  weaknesses  in  services  or 
infrastructure  that  will  be  addressed  by 
the  proposed  project.  Explain  how  these 
gaps/weaknesses  were  discovered.  If 
proposed  project  includes  information 
technology  (i.e.,  hardware,  software, 
etc.),  provide  further  information 
regarding  measures  taken  or  to  be  taken 
that  ensure  the  proposed  project  will 
not  create  other  gaps  in  services  or 
infrastructvue  (i.e.,  IHS  interface 
capability.  Government  Performance 
and  Results  Act  reporting  requirements, 
contract  reporting  requirements. 
Information  Technology  (IT) 
compatibility,  etc.). 

(7)  Describe  the  effect  of  the  proposed 
project  on  current  programs  (i.e.. 
Federally  funded,  State  funded,  etc.) 
and,  if  applicable,  on  current  equipment 
(i.e.,  hardware,  software,  services,  etc.). 
Include  the  effect  of  the  proposed 
project  on  planned/anticipated 
programs  and/or  equipment. 

(8)  Address  how  the  proposed  project 
relates  to  the  purpose  of  the  TMG 
Program  by  addressing  the  appropriate 
description  that  follows: 

•  Icfentify  if  the  Tribe/Tribal 
organization  is  an  IRS  Title  I  contractor. 
Address  if  the  self-determination 
contract  is  a  master  contract  of  several 
programs  or  if  individual  contracts  are 
used  for  each  program.  Include 
information  regarding  whether  or  not 
the  Tribe  participates  in  a  consortium 
contract  (i.e.,  more  them  one  Tribe 
participating  in  a  contract).  Address 
what  programs  are  currently  provided 
through  those  contracts  and  how  the 
proposed  project  will  enhance  the 
organization’s  capacity  to  manage  the 
contracts  currently  in  place. 

•  Identify  if  the  Tribe/Tribal 
organization  is  an  IHS  Title  V 
compactor.  Address  when  the  Tribe/ 
Tribal  organization  entered  into  the 
compact  and  how  the  proposed  project 
will  further  enhance  the  organization’s 
management  capabilities. 

•  Identify  if  tne  Tribe/Tribal 
organization  is  not  a  Title  I  or  Title  V 
organization.  Address  how  the  proposed 
project  will  enhance  the  organization’s 
management  tapabilities,  what 
programs  and  services  the  organization 
-is  currently  seeking  to  contract  and  an 
anticipated  date  for  contract. 

Project  Objective(S),  Workplan  and 
Consultants  (40  points) 


A.  Identify  the  proposed  project 
objective(s)  addressing  the  following: 

•  Measurable  and  (if  applicable) 
quantifiable. 

•  Results  oriented. 

•  Time-limited. 

Example:  By  installing  new  software,  the 
Tribe  will  increase  the  number  of  bills 
processed  by  15  percent  at  the  end  of  12 
months. 

B.  Address  how  the  proposed  project 
will  result  in  change  or  improvement  in 
program  operations  or  processes  for 
each  proposed  project  objective.  Also 
address  what  tangible  products  are 
expected  from  the  project  (i.e.  policies 
and  procedures  manual,  health  plan, 
etc.). 

C.  Address  the  extent  to  which  the 
proposed  project  will  build  the  local 
capacity  to  provide,  improve,  or  expand 
services  that  address  the  need(s)  of  the 
target  population. 

D.  Submit  a  workplan  in  the  appendix 
which  includes  the  following 
information: 

•  Provide  the  action  steps  on  a 
timeline  for  accomplishing  the  proposed 
project  objective(s). 

•  Identify  who  will  perform  the 
action  steps. 

•  Identify  who  will  supervise  the 
action  steps  taken. 

•  Identify  who  will  accept  and/or 
approve  work  products  at  the  end  of  the 
proposed  project. 

•  Include  any  training  that  will  take 
place  during  the  proposed  project  and 
who  will  be  attending  the  training. 

•  Include  evaluation  activities 
plaimed. 

E.  If  consultants  or  contractors  will  be 
used  during  the  proposed  project,  please 
include  the  following  information  in 
their  scope  of  work  (or  note  if 
consultants/contractors  will  not  be 
used): 

•  Educational  requirements. 

•  Desired  qualifications  and  work 
experience. 

•  Expected  work  products  to  be 
delivered  on  a  timeline. 

If  a  potential  consultant/contractor 
has  already  been  identified,  please 
include  a  resume  in  the  Appendix. 

F.  Describe  what  updates  (i.e., 
revision  of  policies/procedures, 
upgrades,  technical  support,  etc.)  will 
be  required  for  the  continued  success  of 
the  proposed  project.  Include  when 
these  updates  are  anticipated  and  where 
funds  will  come  from  to  conduct  the 
update  and/or  maintenance. 

Project  Evaluation  (15  Points) 

Describe  the  proposed  plan  to 
evaluate  both  outcomes  and  process. 
Outcome  evaluation  relates  to  the 


results  identified  in  the  objectives,  and 
process  evaluation  relates  to  the 
workplan  and  activities  of  the  project. 

A.  For  outcome  evaluation,  describe: 

•  What  the  criteria  will  be  for 
determining  success  of  each  objective. 

•  What  data  will  be  collected  to 
determine  whether  the  objective  was 
met? 

•  At  what  intervals  will  data  be 
collected? 

•  Who  will  collect  the  data  and  their 
qualifications?* 

•  How  the  data  will  be  analyzed. 

•  How  the  results  will  be  used. 

B.  For  process  evaluation,  describe: 

•  How  the  project  will  be  monitored 
and  assessed  for  potential  problems  and 
needed  quality  improvements. 

•  Who  will  be  responsible  for 
monitoring  and  managing  project 
improvements  based  on  results  of 
ongoing  process  improvements  and 
their  qualifications? 

•  How  ongoing  monitoring  will  be 
used  to  improve  the  project. 

•  Any  products,  such  as  manuals  or 
policies,  that  might  be  developed  and 
how  they  might  lend  themselves  to 
replication  by  others. 

•  How  the  project  will  document 
what  is  learned  throughout  the  project 
period. 

C.  Describe  any  evaluation  efforts  that 
are  planned  to  occur  after  the  grant 
period  ends. 

D.  Describe  the  ultimate  benefit  to  the 
Tribe  that  is  expected  to  result  from  this 
project.  An  example  of  this  might  be  the 
ability  of  the  Tribe  to  expand  preventive 
health  services  because  of  increased 
billing  and  third  party  payments. 

Organizational  Capabilities  and 
Qualifications  (15  Points) 

A.  Describe  the  organizational 
structure  of  the  Tribe/Tribal 
organization  beyond  health  care 
activities. 

B.  Provide  information  regarding 
plans  to  obtain  management  systems  if 
the  Tribe/Tribal  organization  does  not 
have  an  established  management  system 
currently  in  place  that  complies  with  25 
CFR  Part  900,  Subpart  F,  and 
“Standards  for  Tribal  Management 
Systems.”  If  management  systems  are 
already  in  place,  simply  state  it. 

C.  Describe  the  ability  of  the 
organization  to  manage  the  proposed 
project.  Include  information  regarding 
similarly  sized  projects  in  scope  and 
financial  assistance  as  well  as  other 
grants  and  projects  successfully 
completed. 

D.  Describe  what  equipment  (i.e.,  fax 
machine,  phone,  computer,  etc.)  and 
facility  space  (i.e.,  office  space)  will  be 
available  for  use  during  the  proposed 
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project.  Include  information  about  any 
equipment  not  currently  available  that 
will  be  purchased  through  the  grant. 

F.  List  key  personnel  who  will  work 
on  the  project.  Include  title  used  in  the 
workplan.  In  the  appendix,  include 
position  descriptions  and  resumes  for 
all  key  personnel.  Position  descriptions 
should  clearly  describe  each  position 
and  duties,  indicating  desired 
qualihcations  and  experience 
requirements  related  to  the  proposed 
project.  Resumes  must  indicate  that  the 
proposed  staff  member  is  qualified  to 
carry  out  the  proposed  project  activities. 
If  a  position  is  to  he  filled,  indicate  that 
information  on  the  proposed  position 
description. 

F.  If  the  project  requires  additional 
personnel  (i.e.,  IT  support,  etc.),  address 
how  the  Tribe/Tribal  organization  will 
sustain  the  position(s)  after  the  grant 
expires.  (If  there  is  no  need  for 
additional  persoimel,  simply  note  it.) 

Categorical  Budget  and  Budget 
Justification  (10  points). 

A.  Provide  a  categorical  budget  for 
each  of  the  12-month  budget  periods 
requested. 

B.  If  indirect  costs  are  claimed, 
indicate  and  apply  the  current 
negotiated  rate  to  the  budget.  Include  a 
copy  of  the  rate  agreement  in  the 
appendix. 

C.  Provide  a  narrative  justification 
explaining  why  each  line  item  is 
necessary/relevant  to  the  proposed 
project.  Include  sufficient  cost  and  other 
details  to  facilitate  the  determination  of 
cost  allowability  (i.e.,  equipment 
specifications,  etc.) 

Multi-Year  Project  Requirements 

Projects  requiring  a  second  and/or 
third  year  must  include  a  narrative 
addressing  the  second  and/or  third 
year’s  project  objectives,  evaluation 
components,  work  plan,  categorical 
budget  and  budget  justification.  The 
same  weights  and  criteria  as  noted  in 
Section  V:  Application  Review 
Information  that  is  used  to  evaluate  a 
one-year  project  or  the  first  year  of  a 
multi-year  project  will  be  applied  when 
evaluating  the  second  and  third  years  of 
a  multi-year  application.  A  weak  second 
and/or  third  year  submission  could 
negatively  impact  the  overall  score  of  an 
application. 

Appendix  Items 

A.  Work  plan  for  proposed  objectives. 

B.  Position  descriptions  for  key  stafi. 

C.  Resumes  of  key  staff  that  reflect 
current  duties. 

D.  Consultant  proposed  scope  of  work 
(if  applicable). 

E.  Indirect  Cost  Rate  Agreement. 

F.  Organizational  chart  (optional). 


G.  Multi-Year  Project  Requirements  (if 
applicable). 

2.  Review  and  Selection  Process 

In  addition  to  the  above  criteria/ 
requirements,  applications  are 
considered  according  to  the  following: 

A.  Application  Submission 
(Application  Deadline:  August  1,  2008). 
Applications  received  in  advance  of  or 
by  the  deadline  and  verified  hy  the 
tracking  number  will  undergo  a 
preliminary  review  to  determine  that: 

•  The  applicant  and  proposed  project 
type  is  eligible  in  accordance  with  this 
grant  aimouncement; 

•  The  application  is  not  a  duplication 
of  a  previously  funded  project:  and 

•  The  application  narrative,  forms, 
and  materials  submitted  meet  the 
requirements  of  the  aimormcement 
allowing  the  review  panel  to  undertake 
an  in-depth  evaluation;  otherwise  the 
application  may  be  retximed. 

B.  Competitive  Review  of  Eligible 
Applications  (Objective  Review: 

October  6-10,  2008). 

Applications  meeting  eligibility 
requirements  that  are  complete, 
responsive  and  conform  to  this  program 
announcement  will  be  reviewed  for 
merit  by  the  Ad  Hoc  Objective  Review 
Committee  (ORC)  appointed  by  the  IHS 
to  review  and  make  recommendations 
on  these  applications.  The  review  will 
be  conducted  in  accordance  with  the 
IHS  Objective  Review  Guidelines.  The 
technical  review  process  ensures 
selection  of  quality  projects  in  a 
national  competition  for  limited 
binding.  Applications  will  be  evaluated 
and  rated  on  the  basis  of  the  evaluation 
criteria  listed  in  Section  V.l.  The 
criteria  cU’e  used  to  evaluate  the  quality 
of  a  proposed  project,  determine  the 
likelihood  of  success  and  to  assign  a 
numerical  score  to  each  application. 

The  scoring  of  approved  applications 
will  assist  the  IHS  in  determining  which 
proposals  will  be  funded  if  the  amount 
of  TMG  funding  is  not  sufficient  to 
support  all  approved  applications. 
Applications  recommended  for 
approval,  having  a  score  of  60  or  above 
by  the  ORC  and  scored  high  enough  to 
be  considered  for  funding  will  be 
reviewed  by  the  DGO  for  cost  analysis 
and  further  recommendation.  The 
program  official  accepts  the  DGO 
recommendations  for  consideration 
when  funding  applications.  The 
program  official  forwards  the  final 
approved  list  to  the  Director,  Office  of 
Tribal  Programs  (OTP),  for  final  review 
and  approval.  Applications  scoring 
below  60  points  will  be  disapproved. 
Applications  that  are  approved  hut  not 
funded  will  not  be  carried  over  into  the 
next  cycle  for  funding  consideration. 


3.  Anticipated  Announcement  and 
Award  Dates.  The  lEIS  anticipates  the 
earliest  award  start  date  will  be  January 
1,  2009. 

VI.  Award  Administration  Information 

1.  Award  Notices 

ORC  Results  Notification:  November 
12,  2008. 

The  Director,  OTP,  or  program 
official,  will  notify  the  contact  person 
identified  on  each  proposal  of  the 
results  in  writing  via  postal  mail. 
Applicants  whose  applications  are 
declared  ineligible  will  receive  written 
notification  of  the  ineligibility 
determination  and  their  grant 
application  via  postal  mail.  The 
ineligible  notification  will  include 
information  regarding  the  rationale  for 
the  ineligible  decision  citing  specific 
information  from  the  original  grant 
application.  Applicants  who  are 
approved  but  unfunded  and 
disapproved  will  receive  a  copy  of  the 
Executive  Summary  which  identifies 
the  weaknesses  and  strengths  of  the 
application  submitted.  Applicants  who 
are  approved  and  funded  will  be 
notified  through  the  official  Notice  of 
Award  (NoA)  document.  The  NoA  will 
be  signed  by  the  Grants  Management 
Officer  and  is  the  authorizing  document 
for  notifying  grant  recipients  of  funding. 

The  NoA  serves  as  the  official 
notification  of  a  grant  award  and  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  and  the  budget  period. 
Any  other  correspondence  aimouncing 
to  the  Applicant’s  Project  Director  that 
an  application  was  recommended  for 
approval  is  not  an  authorization  to  begin 
performance.  Pre-award  costs  are  not 
allowable  charges  under  this  program 
grant. 

2.  Administrative  Requirements 

Grants  are  administrated  in 

accordance  with  the  following 
documents: 

•  This  grant  announcement. 

•  Health  and  Human  Services 
regulations  governing  Public  Law  93- 
638  grants  at  42  CFR  36.101  et  seq. 

•  45  CFR  part  92,  “Department  of 
Health  and  Human  Services,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Loc^  Governments  Including 
Indian  Tribes,”  or  45  CFR  part  74, 
“Administration  of  Grants  to  Non-Profit 
Recipients.” 

•  Public  Health  Service  Grants  Policy 
Statement. 

•  Appropriate  Cost  Principles:  OMB 
Circular  A-87,  “State  and  Local 
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Governments,”  or  OMB  Circular  A-122, 
“Non  profit  Organizations.” 

•  OMB  Circular  A-133,  “Audits  of 
States,  Local  Governments  and  Non 
Profit  Organizations.” 

•  Other  Applicable  OMB  Circulars. 

3.  Indirect  Costs 

This  section  applies  to  all  grant 
recipients  that  request  indirect  cost  in 
their  application.  In  accordance  with 
HHS  Grants  Policy  Statement,  Part  II- 
27,  IHS  requires  applicants  to  have  a 
current  indirect  cost  rate  agreement  in 
place  prior  to  award.  The  rate  agreement 
must  be  prepared  in  accordance  with 
the  applicable  cost  principles  and 
guidance  as  provided  by  the  cognizant 
agency  or  office.  A  current  rate  means 
the  rate  covering  the  applicable 
activities  and  the  award  budget  period. 

If  the  current  rate  is  not  on  file  with  the 
awarding  office,  the  award  shall  include 
funds  for  reimbursement  of  indirect 
costs.  However,  the  indirect  cost  portion 
will  remain  restricted  until  the  current 
rate  is  provided  to  the  DGO. 

•  Generally,  indirect  costs  rates  for 
IRS  Tribal  organization  grantees  are 
negotiated  with  the  Division  of  Cost 
Allocation  (DCA)  http://rates.psc.gov/ 
and  indirect  cost  rates  that  are  for  IHS 
funded  Federally  recognized  Tribes  are 
negotiated  with  the  Department  of  the 
Interior.  If  your  organization  has 
questions  regarding  the  indirect  cost 
policy,  please  contact  the  DGO  at  301- 
443-5204.  Additional  information  may 
be  obtained  at  the  following  Web  site  for 
the  National  Business  Center 

[Department  of  the  Interior]:  National 
Business  Center  (NBC). 

http://www.nbc/gov/acqmsition/ics/ 

icsprep.html. 

http://www.nbc.gov/searchdata  1  .cfm. 

Preparing  and  Submitting  Indirect 
Cost  Proposals 

4.  Reporting 

A.  Progress  Report.  Program  progress 
reports  are  required  either  semi 
annually  or  annually.  [Semi-annual] 
program  progress  reports  must  be 
submitted  within  30  days  at  the  end  of 
the  half  year.  These  reports  will  include 
a  brief  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period,  reasons  for 
slippage  (if  applicable),  and  other 
pertinent  information  as  required.  A 
final  report  must  be  submitted  within  90 
days  of  expiration  of  the  budget/project 
period. 

B.  Financial  Status  Reports.  Financial 
status  reports  are  required  either  semi 
annually  or  annually.  [Semi-annual] 
financial  status  reports  must  be 
submitted  within  30  days  of  the  end  of 
the  half  yecir.  Final  financial  status 


reports  are  due  within  90  days  of 
expiration  of  the  budget/project  period. 
Standard  Form  269  (long  form)  will  be 
used  for  financial  reporting. 

C.  Reports.  Grantees  are  responsible 
and  accountable  for  accurate  reporting 
of  the  Progress  Reports  and  Financial 
Status  Reports  which  are  generally  due 
semi-annually.  Financial  Status  Reports 
(SF-269)  are  due  90  days  after  each 
budget  period  and  the  final  SF-269 
must  be  verified  from  the  grantee 
records  on  how  the  value  was  derived. 
Grantees  must  submit  reports  in  a 
reasonable  period  of  time. 

Failure  to  submit  required  reports 
within  the  time  allowed  may  result  in 
suspension  or  termination  of  an  active 
grant,  withholding  of  additional  awards 
for  the  project,  or  other  enforcement 
actions  such  as  withholding  of 
payments  or  converting  to  the 
reimbursement  method  of  payment. 
Continued  failure  to  submit  required 
reports  may  result  in  one  or  both  of  the 
following:  (1)  The  imposition  of  special 
award  provisions:  and  (2)  the  non¬ 
funding  or  non-award  of  other  eligible 
projects  or  activities.  This  applies 
whether  the  delinquency  is  attributable 
to  the  failure  of  the  grantee  organization 
or  the  individual  responsible  for 
preparation  of  the  reports. 

VII.  Agency  Contact(s) 

Interested  peuties  may  obtain  TMG 
programmatic  information  from  the 
TMG  Program  Coordinator  listed  under 
Section  IV  of  this  program 
announcement.  Grant-related  and 
business  management  information  may 
be  obtained  from  the  Grants 
Management  Specialist  listed  under 
Section  IV  of  this  program 
announcement.  Grants.gov  concerns 
submission,  and  waiver  requests  may  be 
addressed  by  Ms.  Michelle  Bulls, 
Division  of  Grants  Policy.  Contact 
information  is  noted  under  Section  IV  of 
this  program  emnouncement.  Please  note 
that  the  telephone  numbers  provided 
are  not  toll-free. 

Vni.  Other  Information 

Training: 

The  IHS  will  conduct  three  training 
sessions  to  assist  applicants  in 
preparing  their  FY  2009  TMG 
applications.  There  will  be  three  2-day 
training  sessions.  In  addition,  there  will 
be  one  5-day  training  session  on 
Gamesmanship.  The  5-day  training 
session  will  provide  participants  with 
basic  grant  writing  skills,  information 
regarding  where  to  search  for  funding 
opportunities,  and  the  opportunity  to 
begin  writing  a  TMG  grant  proposal  or 


to  finalize  a  draft  proposal.  The  2-day 
training  sessions  will  focus  specifically 
on  the  TMG  requirements  providing 
participants  with  information  contained 
in  this  announcement,  clarifying  any 
issues/questions  applicants  may  have 
and  critiquing  project  ideas.  In  an  effort 
to  make  the  training  sessions 
productive,  participants  are  expected  to 
bring  draft  proposals  to  these  sessions. 

Priority  will  be  given  to  groups 
eligible  to  apply  for  the  TMG  Program. 
Participation  is  limited  to  two  personnel 
from  each  Tribe  or  Tribal  organization. 
All  sessions  are  first  come — first  serve 
with  the  above  limitations  noted.  All 
participants  are  responsible  for  making 
and  paying  for  their  own  travel 
arrangements.  Interested  parties  should 
register  with  the  TMG  staff  prior  to 
making  travel  arrangements  to  ensure 
space  is  available  in  selected  sessions. 
There  is  no  registration  fee  to  attend  the 
training  session(s).  The  registration  form 
may  be  obtained  from  the  TMG  Web  site 
at:  http://www.ihs.gov/ 
NonMedicalPrograms/tmg.  The 
registration  form  may  be  faxed  to  (301) 
443-4666.  Note:  A  minimum  of  10 
attendees  is  required  for  the  IHS  to 
conduct  the  training  sessions.  The 
anticipated  training  dates  and  locations 
are  listed  below  in  chronological  order: 

•  April  30-May  1,  2008 — 
Minneapolis,  Minnesota  (Limit  25) 

(TMG  Training). 

•  May  14-15,  2008 — Rapid  City, 
South  Dakota  (Limit  25)  (TTvIG 
Training). 

•  June  11-12,  2008 — Albuquerque, 
New  Mexico  (Limit  25)  (TMG  Training). 

•  June  23-27,  2008 — Albuquerque, 
New  Mexico  (Limit  25)  (The 
Grantsmanship  Center  Institute 
Training). 

IHS  Checklist 

The  following  IHS  Checklist  is 
included  to  assist  applicants  in  proposal 
preparation  and  follow-up.  Applicants 
are  highly  encouraged  to  employ  this 
checklist  for  their  benefit  and  to  submit 
it  as  part  of  their  proposal  as  an 
attachment  in  Grants.gov  to  allow  for 
verification  of  receipt.  This  checklist 
will  be  utilized  by  the  DGO  during  their 
initial  screening  for  eligibility  and  will 
be  utilized  by  the  OTP  during  their 
programmatic  review  for  content  of  the 
application  to  ensure  required  items 
requested  are  submitted  and  the 
application  is  eligible  for  further  review 
via  the  ORC.  This  checklist  is  available 
on  the  TMG  Web  site  at  http:// 
www.ihs.gov/nonmedicalprograms/tmg. 
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IHS  FY  2009  Tribal  Management  Grant  Application  Checklist 

Applicant  Name:  _  -  ■ _ • _ 

Application  Tracking  Number;  _ _ 

Signed  Paper 

Electronic  Submission:  _  Submission:  _  Waiver  Obtained:  _ 

Title  I:  _  Title  V: _  Project  Type: _ 

Item  Applicant  Grants  Programs 

1  fflS  FY  2009  TMG  Checklist  •  _  _  _ 

2  Eligibility:  (circle)  Tribe  Tribal  Organization  _  _  _ 

3  501c(3)  Non-Profit  Organization  _ _ _ 

4  Tribal  Resolution 

a.  Final  signed  resolution  is  due  on  or  before 

October  3, 2008  _ _ _ 

b.  Draft  unsigned  resolution  is  due  August  1, 

2008  (if  applicable)  _  _ _ 

5  Priority  I  Documentation  (if  applicable)  _  _  _ 

6  Priority  II  Documentation  (if  applicable)  _  _ ^ _ 

7  Consortium  Participation  Documentation  (if  applic.)  _  _  _ 

8  SF  424  Application  for  Federal  Assistance  _ _ _ 

9  SF  424A  Budget  -  Non  Construction  _  _  _ 

10  SF  424B  Assurances  _  _  _ 

11  Disclosure  of  Lobbying  Activities  _  ' _  _ 

1 2  Abstract  _  _  _ 

1 3  Project  Narrative  ( 1 4  pages  maximum) 

a.  Introduction  and  Need  for  Assistance  _  _  _ 

b.  Project  Objective(s),  Workplan  &  Consultants  _  _  _ 

c.  Project  Evaluation  _  _  _ 

d.  Organizational  Capabilities  and  Qualifications  _  _  _ 

14  Categorical  Budget  &  Budget  Justification  _  _  _ _ 

1 5  Multi-year  Summary  &  Budget  Justification 

16  APPENDIX  ITEMS 

a.  Work  plan  for  proposed  objectives.  _ _ 
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b.  Position  descriptions  for  key  staff. 

c.  Resumes  of  key  staff  that  reflect  current  duties. 

d.  Consultant  proposed  scope  of  work 
(if  applicable). 

e.  Indirect  Cost  Rate  Agreement. 

f  Organizational  chart  (optional), 
g.  Multi-Year  Project  Requirements  (if 
applicable). 


Applicant  Signature  /  Date;  _ 

IHS  Grants  Management  Signature  /  Date: 
IHS  Program  Office  Signature  /  Date:  _ 


The  Public  Health  Service  (PHS)  strongly  encourages  all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and  promote  the  non-use  of  all  tobacco  products.  In 
addition.  Pub.  L.  103-227,  the  Pro-Children  Act  of  1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion  of  the  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care  or  early  childhood  development  services  are 
provided  to  children.  This  is  consistent  with  the  HHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the  American  people. 
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[FR  Doc.  E8-6429  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4165-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (240)  276-1243. 

Project:  National  Evaluation  of  the 
Addiction  Technology  Transfer  Centers 
(ATTC)— NEW 

In  recognition  that  systematic 
evaluation  of  this  and  other  government 
programs  are  part  of  good  management 
and  accountability  and  will  inform 
program  improvement  efforts,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration’s  Center  for 
Substance  Abuse  Treatment  (CSAT)  will 
conduct  an  independent  evaluation  of 
the  ATTC  Program.  The  purpose  of  the 
ATTC  Program  is  to  develop  and 
strengthen  the  workforce  that  provides 
addictions  treatment  services  to  23 
million  Americans  age  12  and  older 
who  need  treatment  for  alcohol  or  illicit 
drug  problems.  In  partnership  with 
Single  State  Authorities  (SSAs), 
treatment  provider  associations, 
addictions  counselors,  multidisciplinary 
professionals,  faith  and  recovery 
community  leaders,  addiction 
educators,  and  other  stakeholders,  the 
ATTCs  assess  the  training  and 
development  needs  of  the  substance  use 
disorders  workforce,  and  develop  and 
conduct  training  and  technology 
transfer  activities  to  meet  these  needs. 
Particular  emphasis  is  on  raising 
awareness  of  and  improving  skills  in 
using  evidence-based  and  promising 
treatment/recovery  practices  in 
recovery-oriented  systems  of  care. 

The  goals  of  the  evaluation  are  to:  (1) 
Identify  the  successes  of  technology 
transfer  efforts  and  build  upon  them  in 
the  future;  (2)  share  lessons  learned 
across  ATTC  regions  for  the 
enhancement  of  all  regions’  activities; 
and  (3)  identify  region-specific  and 
cross-regional  processes  and  outcomes. 
The  evaluation  will  consist  of  three 
studies.  The  Planning  and  Partnering 
Study  will  collect  data  on  the  processes 


and  procedures  related  to  the  planning, 
partnering,  and  provision  of  ATTC 
services/activities.  The  Customer 
Satisfaction  and  Benefit  Study  will 
collect  data  on  the  extent  to  which 
ATTC  services/activities  are  satisfactory 
and  to  meet  the  needs  of  identified 
partners  and  other  program 
stakeholders.  The  Change  in  Practice 
Study  will  collect  data  to  determine  the 
extent  to  which  ATTCs  have  enhanced 
the  competencies,  including  cultural 
competencies,  of  specialty  addictions 
treatment  practitioners, 
paraprofessionals,  emd  multidisciplinary 
professionals  to  strengthen  the 
workforce  and  whether  the  ATTCs  have 
provided  these  individuals  with  new 
skills  that  have  led  to  changes  in 
treatment  practice. 

This  will  be  the  first  independent, 
national  evaluation  of  the  ATTC 
Program  since  the  program  was  first 
funded  by  SAMHSA  in  1993.  The 
evaluation  approach  will  be  formative 
and  participatory,  and  the  national 
evaluation  team  will  collaborate  with 
the  ATTCs,  CSAT,  and  other  program 
stakeholders  to  implement  the  planned 
data  collection  activities.  Surveys, 
interviews,  and  focus  groups  will  be 
conducted  over  a  three-year  period  with 
eight  (8)  main  stakeholder  groups  who 
use  or  are  among  the  target  audiences 
for  the  ATTCs’  services  or  are  otherwise 
associated  with  the  ATTC  program  (e.g., 
as  ATTC  partners):  ATTC  directors  and 
staff;  customers/recipients  of  ATTC 
services/activities;  ATTC  Advisory 
Board  members;  partners  who 
collaborate  with  A’TTCs  in  planning  and 
delivering  ATTC  services/activities; 
directors  of  state  substance  abuse 
agencies;  directors  of  treatment  provider 
and  recovery  organizations  and 
dire'ctors  of  provider  associations; 
addiction  educators;  and  cultural 
leaders  involved  in  addictions 
treatment.  The  data  collection 
instruments  have  been  constructed  to 
include  information  related  to  each 
stakeholder  group,  as  identified  above, 
and  are  expected  to  yield  diverse 
perspectives  related  to  the  processes 
and  outcomes  of  the  ATTC  Program.  As 
a  condition  of  their  grant,  each  A’TTC 
was  required  to  budget  .25  FTE  to 
participate  in  data  collection  for  the 
national  evaluation. 

The  evaluation  will  collect  new  data 
that  is  necessary  for  the  evaluation  and 
will  also  use  data  and  information 
collected  under  existing  program 
requirements.  (Each  ATTC  is  required  to 
submit  GPRA  data  at  the  end  of  each 
ATTC  training  and  technical  assistance 
event  and  meeting/conference  and  30 
days  after  each  event;  each  ATTC  will 
conduct  a  workforce  survey;  and  each 


ATTC  also  submits  an  annual  report. 
None  of  the  new  data  collection 
activities  will  be  redundant  with  these 
existing  reporting  requirements.)  CSAT 
plans  the  following  new  data  collection 
activities: 

(1)  Semi-structured  interviews  with 
ATTC  directors  and  other  ATTC  staff 
(e.g.,  co-directors,  ATTC  technology 
transfer  specialists,  ATTC  evaluator) 
that  are  conducted  during  site  visits  to 
each  ATTC.  The  purpose  of  the 
interviews  will  be  to  collect  information 
on: 

a.  Goals  and  objectives  of  the  ATTC. 

b.  Regional  priorities  and  needs  for 
technology  transfer  services. 

c.  Processes  used  to  plan  ATTC 
programs  and  services. 

d.  Collaborative  relationships  with 
organizations  within  and  outside  the 
ATTC  region. 

e.  Organizational  structure  and 
staffing  of  the  ATTC. 

f.  ATTC  funding  and  leveraging  of 
resources. 

g.  Efforts  to  coordinate  services  with' 
other  providers  of  training,  technical 
assistance,  or  technology  transfer 
services  within  the  region. 

h.  Technology  transfer  strategies  and 
services  implemented  by  the  ATTC  to 
promote  adoption  of  culturally 
appropriate,  evidence-based,  and 
promising  practices. 

i.  Implementation  and  use  of 
workforce  sxm^eys. 

j.  Participation  in  cross-regional  and 
network-wide  activities. 

k.  Background  characteristics  of  the 
respondent. 

(2)  Focus  groups  with  ATTC  staff 
(including  field  staff  who  are  assigned 
to  work  with,  specific  states  and  may 
work  in  different  locations  throughout 
the  ATTC  region),  to  include 
information  on: 

a.  Regional  priorities  and  needs  for 
technology  transfer  services. 

b.  Processes  used  to  plan  ATTC 
programs  and  services. 

c.  Efforts  to  coordinate  services  with 
other  providers  of  technology  transfer 
services  within  the  region. 

d.  Technology  transfer  strategies  and 
services  implemented  by  the  ATTC  to 
promote  adoption  of  culturally 
appropriate,  evidence-based  and 
promising  practices. 

e.  Background  characteristics  of  focus 
group  participants. 

(3)  Telephone  interviews  with  a 
sample  of  stakeholders  of  the  ATTC 
program,  including  state  substance 
abuse  directors  (SSAs),  ATTC  Advisory 
Board  members,  addiction  educators, 
directors  of  treatment  provider 
associations,  cultmal  leaders,  and 
leaders  of  recovery  associations.  The 
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purpose  of  the  interviews  will  be  to 
collect  information  on: 

a.  Ckjllaboration  with  ATTCs  for 
program  planning  and  service  delivery. 

b.  Awareness  of  ATTC  activities  and 
services. 

c.  Utilization  of  ATTC  services. 

d.  Quality  of  ATTC  services. 

e.  Changes  in  awareness,  skills, 
practices,  or  systems  as  a  result  of  ATTC 
services. 

f.  Gaps  in  ATTC  service  delivery. 

g.  Background  characteristics  of  the 
respondent. 

(4)  Survey  of  ATTC  Regional 
Advisory  Board  members  to  include 
questions  related  to: 

a.  Composition  of  the  Advisory  Board. 

b.  Stakeholder  representation  and 
representation  of  the  diversity  within 
the  region  on  the  Advisory  Board. 

c.  Role  of  the  ATTC  Advisory  Board. 

d.  Frequency  of  meetings  and  other 
communications  (e.g.,  conference  calls). 

e.  Characteristics  of  communications 
and  interactions  between  the  ATTC  and 
Advisory  Board  members. 

f.  Processes  to  assess  regioned  needs 
and  priorities. 

g.  Consideration/utilization  of 
Advisory  Board  recommendations  by 
the  ATTC. 

h.  Satisfaction  with  ATTC  planning 
and  priority  setting  processes. 

i.  Background  characteristics  of  the 
respondent. 

(5)  Siu^ey  of  ATTC  customers 
(Customer  Satisfaction  and  Benefit 
Survey)  to  include  questions  related  to: 

a.  Background  characteristics  of  ATTC 
customers/ respondents . 

b.  Participation  in  different  types  of 
ATTC  activities  (e.g.,  training,  technical 


assistance,  meetings/conferences, 
product  development,  etc.). 

c.  Participation  in  ATTC  activities 
focusing  on  specific  topics  (e.g., 
evidence-based  practices,  clinical 
supervision,  workforce  development). 

d.  Perceived  objective  of  each  ATTC 
activity  (awareness  raising,  skill 
building,  change  in  practice). 

e.  Satisfaction  with  and  knowledge 
gained  from  ATTC  activities. 

.  f.  Changes  in  awareness,  skills,  or 
practices  as  a  result  of  participation  in 
ATTC  activities . 

(6)  Evidence-Based  Practices  Critical 
Action  Surveys  of  a  sample  of 
individuals  who  participated  in  ATTC 
initiatives  related  to  Clinical 
Supervision,  Motivational  Interviewing, 
and  Treatment  Planning  MATRS.  The 
web-based  surveys  will  collect 
information  on: 

a.  Prior  training  related  to  the 
evidence-based  practice. 

b.  Prior  experience  using  the 
evidence-based  practice. 

c.  Implementation  experience/ 
changes  in  practice. 

d.  Level  of  proficiency  related  to  the 
evidence-based  practice. 

e.  Factors  impacting  ability  to  change 
practice. 

(7)  Telephone  interviews  (Success 
Case  Interviews)  with  peuticipants  in  the 
Evidence-Based  Critical  Action  Surveys 
who  report  the  greatest  and  least 
amount  of  success  in  implementing  the 
new  evidence-based  practice.  The 
interviews  will  collect  information  on: 

a.  Application  of  what  was  learned  in 
clinic^  or  organizational  practice. 


b.  Illustrative  examples  of  what 
occurred  as  a  result  of  changes  in 
practice. 

c.  Characteristics  of  the  training  that 
made  it  useful. 

d.  Barriers  to  application  of  what  was 
learned. 

(8)  A  Clinician  Self-Assessment  of  the 
extent  to  which  the  clinician  has 
incorporated  the  skills  associated  with 
Motivational  Interviewing  into  their 
clinical  practice,  to  include  information 
on: 

a.  Motivational  Interviewing  style. 

b.  Extent  to  which  the  clinician  has 
implemented  Motivational  Interviewing 
skills. 

c.  Background  characteristics  of  the 
respondent. 

(9)  Survey  of  directors  of  addictions 
treatment  provider  organizations 
(Survey  of  Organizational  Readiness) 
who  participated  in  the  Evidence-Based 
Critical  Action  Survey  related  to  the 
Treatment  Planning  MATRS  initiative, 
to  collect  information  on: 

a.  Characteristics  of  the  treatment 
provider  unit  or  organization. 

b.  Issues  for  which  the  organization 
needs  external  technical  assistance  or 
guidance. 

c.  Issues  for  which  the  staff  needs 
external  technical  assistance  or 
guidance. 

d.  Source  of  current  pressures  for 
making  organizational  change. 

e.  Background  characteristics  of  the 
respondent. 

The  burden  estimate  for  conducting 
the  data  collection  activities  for  the 
national  evaluation  of  the  ATTC 
Program  is  as  follows: 


Name  of  instrument/respondent 

Number  of 
respondents 

Responses 
per  respond¬ 
ent 

Total 

responses 

Hours  per 
response 

Total  burden 
hours 

Srte  Visit  Interview  Protocol: 

ATTC  Directors  . 

15 

1 

15 

2 

30 

ATTC  Staff . 

38 

1 

38 

1 

38 

Focus  Group  Protocol: 

ATTC  Field  Staff . 

35 

1 

35 

2 

70 

Key  Informant  Interview  Protocol: 

SSA  Directors  . 

55 

1 

55 

1 

55 

ATTC  Advisory  Board  Members . 

45 

1 

45 

1 

45 

Provider  Association  Directors  . 

43 

1 

43 

1 

43 

Addiction  Educators . 

70 

1 

70 

1 

70 

Treatment  Agency  Directors . 

42 

1 

42 

1 

42 

Other  Key  Advisors . 

42 

1 

42 

1 

42 

Collaborative  Functioning  Survey: 

ATTC  Advisory  Board  Members . 

450 

2 

900 

0.5 

450 

Customer  Satisfaction  and  Benefit  Survey: 

SSA  Directors  . 

55 

1 

55 

0.5 

28 

Provider  Association  Directors  . 

43 

1 

43 

0.5 

22 

Addiction  Educators . 

158 

1 

158 

0.5 

79 

Treatment  Agency  Directors . 

700 

1 

700 

0.5 

350 

ATTC  Activity  Participants . 

3,000 

1 

3,000 

0.5 

1,500 

Other  Unique  Regional  Partners  . 

168 

1 

168 

0.5 

84 

Evidence-Based  Critic^  Action  Surveys: 

ATTC  Clinical  Supervision  Training  Participants . 

240 

1 

240 

:  ■  0.5 

■  120 

ATTC  Motivational  lnterviewir>g  Training  Participants  J 

360 

'  1 

360 

’  '*  “  0.5 

‘  •  -  180 
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Name  of  instrument/respondent 

Number  of 
respondents 

Responses 
per  respond¬ 
ent 

Total 

responses 

Hours  per 
response 

Total  burden 
hours 

ATTC  Treatment  Planning  MATRS  Treatment  Partici- 

pants  (Treatment  Agency  Directors) . 

2f0 

1 

240 

0.5 

120 

Success  Case  Interview  Protocols; 

ATTC  Clinical  Supervision  Training  Participants . 

48 

1 

48 

1 

48 

ATTC  Motivational  Interviewing  Training  Participants  .. 
ATTC  Treatment  Planning  MATRS  Training  Partici- 

72 

1 

72 

1 

72 

pants  (Treatment  Directors)  . . 

48 

1 

48 

1 

48 

Clinician  Self-Assessment  Form  on  Motivational  Inter- 

viewing . 

72 

12 

864 

0.5 

432 

Survey  of  Organizational  Readiness; 

Treatment  Agency  Directors . 

240 

1 

240 

0.5 

120 

Total . 

6,294 

7,521 

4,088 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent. by  May  1,  2008  to;  SAMHSA 
Desk  Officer,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503;  due  to  potential  delays  in  OMB’s 
receipt  and  processing  of  mail  sent 
through  the  U.S.  Postal  Service, 
respondents  are  encouraged  to  submit 
comments  by  fax  to:  202-395-6974. 

Dated:  March  24,  2008. 

Elaine  Parry, 

Acting  Director,  Office  of  Program  Services. 
[FR  Doc.  E8-6581  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4162-2&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (240)  276-1243. 

Project:  The  National  Cross-Site 
Evaluation  of  Safe  Schools/Healthy 
Students  (SS/HS)  Initiative  Grants — In 
Use  Without  Approval 

The  Safe  Schools/Healthy  Students 
(SS/HS)  Initiative  is  a  collaborative 
grant  program  supported  by  three 
Federal  departments — the  U.S. 
Departments  of  Health  and  Human 
Services,  Education,  and  Justice.  The 
program  is  authorized  under  the 


Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  and  the  Higher 
Education  Act  of  1965,  Title  IV,  Part  A, 
Subpart  2  (National  Programs),  Section 
4121  (Federal  Activities),  and  42  U.S.C., 
Section  290hh  (Children  and  Violence). 

This  initiative,  instituted  by  Congress 
following  the  murderous  assaults  at 
Columbine  High  School  in  Colorado,  is 
designed  to  provide  Local  Educational 
Agencies  (LEAs),  including  school 
districts  and  multidistrict  regional 
consortia,  with  funding  to 
simultaneously  improve  school  safety, 
improve  student  access  to  mental  health 
services,  reduce  violence  and  substance 
use,  and  strengthen 'both  school 
relationships  with  the  larger  community 
and  early  childhood  preparation  for 
learning.  Collectively,  Congress  expects 
these  changes  to  be  reflected  in 
improved  school  climate. 

Local  Education  Agencies  (LEAs) 
serve  as  the  primary  applicants  for  SS/ 
HS  grants,  in  partnership  with  the  local 
mental  health  system,  the  local  law 
enforcement  agency,  and  the  local 
juvenile  justice  agency.  Other 
community  partners  often  involved  in 
these  grants  include  public  and  private 
social  services  agencies,  businesses, 
civic  organizations,  the  faith 
community,  and  private  citizens.  As  a 
result  of  these  partnerships, 
comprehensive  plans  are  developed, 
implemented,  evaluated,  and  sustained 
with  the  goals  of  promoting  the  healthy 
development  of  children  and  youth, 
fostering  their  resilience  in  the  face  of 
adversity,  and  preventing  violence. 

From  FY-1999  through  FY-2004, 
grants  of  $1  million  to  $3  million 
annually  for  3  years  were  awarded  to 
190  LEAs,  for  a  total  of  $916  million.  In 
FY-2005,  40  new  SS/HS  grants  were 
awarded:  in  FY-2006,  an  additional  19 
grants  were  awarded;  and  in  FY-2007, 
an  additional  27  grants  will  be  awarded. 
These  grants  are  providing  support  for 
rural,  tribal,  suburban,  and  urban 


communities  that  include  diverse  racial 
and  ethnic  groups  across  the  country. 

In  compliance  with  the  Government 
Performance  and  Results  Act  (GPRA)  of 
1993,  grantees  are  required  to  collect 
and  report  data  that  measure  the  results 
of  the  programs  implemented  with  this 
grant.  Specifically,  grantees  are  required 
to  collect  and  report  information  on  the 
following  GPRA  indicators: 

1.  The  percentage  of  SS/HS  grant  sites 
that  experience  a  decrease  in  the 
number  of  violent  incidents  at  schools. 

2.  The  percentage  of  SS/HS  grant  sites 
that  experience  a  decrease  in  substance 
use. 

3.  The  percentage  of  SS/HS  grant  sites 
that  improve  school  attendance. 

4.  The  percentage  of  SS/HS  grant  sites 
that  increase  mental  health  services  to 
students  and  families. 

As  authorized  by  42  U.S.C.  290hh, 
item  (f),  SAMHSA  has  begun  a  national 
evaluation  of  the  Safe  School/Healthy 
Students  (SS/HS)  projects.  In  addition 
to  GPRA  measures,  a  Federal  Evaluation 
Work  Group  of  the  national  evaluation, 
comprising  Federal  officials 
representing  the  U.S.  Depeulments  of 
Education,  and  Health  and  Human 
Services,  has  determined  that 
information  is  also  required  to  address 
four  overarching  questions: 

1 .  Do  conditions  and  resources  in  the 
pre-grant  environment  facilitate  or 
impede  the  implementation  of  the  SS/ 
HS  Initiative  at  both  the  local  education 
agency  (LEA)  and  school  levels? 

2.  Do  SS/HS  activities  lead  to  the 
intended  system  changes 
(comprehensive  policies,  enhanced 
services,  and  improved  coordination)? 

3.  Do  system  changes  (near-term 
outcomes)  associated  with  the  SS/HS 
Initiative  lead  to  improvements  in  long¬ 
term  outcomes  (reduction  in  substance 
use  and  violence,  increased  access  to 
mental  health  services,  and 
improvement  in  attendance  and  school 
climate)? 
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4.  Overall,  does  the  SS/HS  Initiative 
meet  the  Federal  Government’s 
expectations  of  achieving  improvements 
in  long-term  outcomes  (reduction  in 
substance  use  and  violence,  increased 
access  to  mental  health  services,  and 
improvement  in  attendance  and  school 
climate)? 

The  SS/HS  National  Evaluation  Team 
(NET)  proposes  seven  (7)  data  collection 
instruments  for  use  with  various 
audiences  and  at  various  times  to 
provide  systematic,  rigorous  answers  to 
these  questions.  These  instruments  are 
listed  below  and  discussed: 

1.  A  Year  1  Site  Visit  protocol. 

2.  Project-Level  Survey. 

3.  School-Level  Survey. 

4.  Staff  School  Climate  Survey. 

5.  Group  Interview. 

6.  Project  Director  Interview. 

7.  Partnership  Inventory. 

With  the  exception  of  the  Staff  School 
Climate  Survey,  these  instruments  are 
currently  in  use  without  approval. 

1.  Year  1  Site  Visit  Protocol.  The  NET 
will  conduct  a  Year  1  site  visit  to  all  SS/ 
HS  grantees  in  their  first  year  of 
funding.  The  Year  1  Site  Visit  is 
designed  to  clarify  and  expand  upon 
information  presented  in  the  grant 
application.  The  Site  Visit  Guide 
includes  a  set  of  questions  for  each  of 
five  general  topical  areas: 

1.  Planning  for  the  SS/HS  project. 

2.  Current  status  of  project 
implementation. 

3.  Enhancing  interagency  services. 

4.  Update  on  the  SS/HS  school- 
community  partnership  structure, 
composition,  and  functioning  including 
the  current  status  of  required  partners 
(i.e.,  education,  mental  health,  law 
enforcement,  and  juvenile  justice). 

5.  Local  evaluation  status. 

2.  Project-Level  Survey  is  to  be 
administered  annually  to  collect  project- 
level  information  provided  by  the  local 
project  director,  in  consultation  with  the 
local  evaluator  and  other  key  staff.  This 
Web-based  instrument  will  (1)  collect 
data  and  project  level  assessments  on 
technical  assistance  and  near-term 
outcomes,  and  (2)  collect  data  and 
project-level  assessments  on  the 
penetration  of  SS/HS-related  activities 
among  the  targeted  populationfs)  and  on 
the  sustainability  of  the  activities 
beyond  the  grant  period.  The  survey 
contains  114  multiple-choice  questions 
covering  seven  topical  areas: 

1.  The  relationship  between  the  local 
education  agency  (LEA)  and  schools. 

2.  Technical  assistance  and  training. 

3.  Comprehensive  policies  and 
interventions. 

4.  Evidence-based  interventions. 

5.  Enhanced  service  integration. 

6.  Improved  coordination. 


7.  Sustainability. 

This  survey  will  generate 
standardized  cross-site  measures  for  the 
required  data. 

3.  School-Level  Survey,  also 
administered  annually,  is  a  Web-based 
survey  completed  by  the  SS/HS 
coordinator  at  each  school,  identified  by 
the  local  project  director.  Its  main 
purpose  is  to  collect  information 
describing  system  changes  at  the  level  of 
the  individual  schools  included  in  the 
grant  (e.g.,  involvement  of  the  grant 
partners  in  activities  and  adoption  of 
comprehensive  safety  policies  at  the 
school  level). 

This  instrument  contains  131 
multiple-choice  questions  covering  two 
main  areas:  (1)  Organizational  structure, 
characteristics  and  activities;  and  (2)  the 
school’s  emphasis  on  and  student 
participation  in  activities  and  programs. 
The  School-Level  Survey  is  designed 
specifically  to  provide  an  indicator  as  to 
whether  and  how  project-level  SS/HS- 
related  policies  are  consistently  diffused 
to  the  individual  schools. 

Prior  to  fielding  Project-Level  and 
School-Level  Surveys,  an  e-mail  and/or 
letter  will  be  sent  to  project  directors 
and  SS/HS  school  coordinators  to 
explain  the  purpose  of  the  survey  and 
provide  information  on  how  to  complete 
the  surveys.  The  e-mail  and/or  letter 
will  provide  names,  e-mail  addresses, 
telephone  numbers,  and  fax  numbers  for 
the  NET  contact(s)  to  ensure 
respondents  have  appropriate  contact 
information  if  they  have  questions  or  . 
need  to  clarify  survey-related  questions. 
The  e-mail  and/or  letter  will  also 
explain  the  options  available  for 
completing  and  returning  the  survey 
(Web-based,  paper,  and  electronic). 

Designated  NET  staff  responsible  for 
the  two  surveys  will  call  or  e-mail  the 
respondents  after  distribution  to  ensure 
responses  are  received  in  a  timely 
fashion.  The  NET  also  plans  additional 
follow-up  efforts  to  track  any 
respondents  who  fail  to  submit  their 
completed  surveys  after  the  initial 
follow-up. 

4.  Staff  School  Climate  Survey  is 
planned  as  an  annual  survey  to  be 
completed  by  all  staff  at  each  school 
participating  in  the  SS/HS  program. 
Administration  and  scoring  will  be 
conducted  via  an  existing  infrastructure 
that  allows  immediate  access  to  the 
results  at  school,  district,  and  aggregate 
levels  for  use  by  local  and  NET 
evaluators.  The  major  purposes  of  this 
survey  are: 

1.  Assess  changes  in  school  climate  at 
the  project  level. 

2.  Identify  the  extent  of  variation  in 
school  climate  among  the  target  schools 
of  each  project. 


3.  Provide  a  basis  for  comparison  of 
changes  in  the  individual  dimensions  of 
school  climate. 

4.  Provide  added  value  to  LEAs  by 
helping  them  meet  Federal  legislative 
requirements  for  assessing  staff 
perceptions  of  the  incidence, 
prevalence,  and  attitudes  related  to 
substance  use  and  violence  in  their 
schools. 

Although  GPRA  measures  monitor 
changes  in  individual  outcomes  among 
students,  GPRA  measures  have  been 
found  to  provide  an  incomplete  metric 
of  performance  in  terms  of  observed 
changes'  in  overall  “school  climate.’’ 

The  SS/HS  National  Evaluation  Team 
proposes  to  adopt  the  staff  version  of  the 
California  Healthy  Kids  Survey  for  this 
purpose.  This  instrument  contains  43 
multiple-choice  questions  that  are  used 
to  obtain  school  staff  perceptions  of 
student  behavior  and  attitudes,  school 
programs  and  policies,  and  the  overall 
school  climate  as  they  relate  to  student 
well-being  and  learning.  The  survey 
deals  with  such  issues  as  truancy, 
safety,  harassment,  substance  use, 
school  connectedness,  and  learning 
supports.  The  instrument  will  track 
changes  in  school  climate  in  schools 
targeted  for  program  services  under  the 
SS/HS  Initiative.  In  the  absence  of  the 
Staff  School  Climate  Survey,  there 
would  be  no  common,  cross-site 
measure  of  performance  across  SS/HS 
initiative  grantees.  In  practice,  the  Staff 
School  Climate  Survey  will  be 
administered  electronically  among 
approximately  106,000  local 
educational  system  employees.  These 
employees  will  be  encouraged  to  log 
onto  a  Web  site  during  each  year  that 
their  school  benefits  firom  the  grant  to 
answer  questions  concerning  their 
perception  of  student  behavior  and 
safety  at  the  school. 

5.  Group  /nterv/ew  will  assess  the 
status  of  the  following: 

1.  Implementation  of  planned 
activities. 

2.  The  status  of  the  SS/HS  school- 
community  partnership. 

3.  Progress  towards  enhancing 
interagency  services. 

4.  The  status  of  the  local  evaluation. 

Information  will  be  gathered  from  a 

larger  group  of  key  informants  than 
during  the  Year  1  site  visits.  In  addition 
to  the  project  director,  key  informants 
will  include  the  local  evaluator, 
required  partners  from  each  site,  and 
representatives  ft’om  other  local 
organizations  (e.g.,  alcohol  and  drug 
prevention  or  treatment  agencies,  after¬ 
school  programs,  early  childhood 
programs).  The  NET  will  consult  with 
Federal  Project  Officers  and  the  local 
project  directors  in  deciding  which 
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partners/organizations  will  serve  as  key 
informants  in  the  telephone  interviews. 
The  intent  is  to  conduct  these  group 
interviews  as  a  semistructured  exchange 
among  participants,  guided  by  topics 
and  issues  raised  by  the  NET  moderator. 

6.  Project  Director  Interview  of  the 
local  SS/HS  site  will  follow  the  group 
interview.  These  structured  interviews 
will  be  used  primarily  to  assess  each 
partner’s  contribution  to  the  core 
elements  of  collaborative  functioning. 
The  project  director  interview  will  be 
conducted  twice  for  each  SS/HS  grant, 
following  the  group  telephone 
interviews  of  partnership  members  in 
the  spring  of  Years  2  and  3  of  the  grant. 
The  interviews  will  be  structured 
around  11  topics,  designed  to  gather 
information  that  will  be  used  to: 

1.  Update  program  status. 

2.  Discuss  strategies  and  activities  the 
sites  intend  to  implement. 

3.  Explore  key  partners’  involvement 
in  the  project. 


4.  Investigate  the  role  of  the 
community  partnership  in  the  local 
project. 

5.  Secure  information  regarding  the 
site’s  perspective  on  the  impact  of  the 
SS/HS  project  on  students,  families,  and 
the  commimity. 

6.  Assess  collaborative  functioning. 

This  information  will  be  used  to 

refine  project  classiHcations,  examine 
changes  in  the  number  and  types  of 
evidence-based  practices  being 
implemented,  and  document  the 
number  and  type  of  new  service 
structures  or  systems  sites  plan  to 
implement  through  the  grant. 

A  NET  site  liaison  will  conduct  the 
Project  Director  interview  by  telephone. 
This  interview  contains  a  total  of  31 
questions,  focusing  on  10  core  areas  of 
collaborative  functioning.  Three  subset 
questions  focus  on  the  contribution 
rating  of  the  partnership,  examples  to 
support  that  rating,  and  the  level  of 
contribution  of  each  required  partner.  A 
hnal  question  assesses  the  overall 


contribution  of  each  of  the  partners  to 
the  SS/HS  project. 

7.  The  Partnership  Inventory  is  a  32- 
item  self-completion  questionnaire  e- 
mailed  to  designated  representatives  of 
local  partnering  organizations.  Its 
purpose  is  to  obtain  a  subjective 
assessment  of  perceptions  of  operating 
characteristics  of  the  partnership 
process  through  Likert-type  scaling.  The 
first  16  items  ask  respondents  to  give 
their  opinions  about  how  the  SS/HS 
partnership  is  functioning  in  their 
community.  Items  17-26  focus  on  the 
contributions  the  respondent’s 
organization  has  made  to  the 
collaborative  functions  related  to  SS/HS 
planning  and  implementation.  The  final 
six  questions  focus  on  interactions 
among  the  participating  members  of  the 
collaboration,  asking  how  often  and 
how  intensely  the  various  organizations 
work  together. 

The  annualized  burden  estimates  are 
below: 


Data  collection  instrument 

Number  of 
respondents 

Responses 

per 

respondent 

Average  hours 
per  response 

Total  annual 
burden  (hours) 

Site  Visit  Protocol  . . . 

425 

1 

1,275 

Project-Level  Survey . . . 

85 

1 

64 

School-Level  Survey . .'. . 

2,500 

1 

1,875 

Staff  School  Climate  Survey . 

106,250 

1 

12,431 

Group  Interview  . 

425 

1 

638 

Proj^  Director  Interview . 

85 

1 

64 

Partnership  Inventory . 

340 

1 

85 

Total . . . 

106,675 

16,431 

■■■■■■■■■■■■ 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  by  May  1,  2008  to:  SAMHSA 
Desk  Officer,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503;  due  to  potential  delays  in  OMB’s 
receipt  and  processing  of  mail  sent 
through  the  U.S.  Postal  Service, 
respondents  are  encouraged  to  submit 
comments  by  fax  to:  202-395-6974. 

Dated:  March  24,  2008. 

Elaine  Parry, 

Acting  Director,  Office  of  Program  Services. 
(FR  Doc.  E8-6620  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4162-2(M> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG  2008-0190] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee  (CTAC);  its 
Subcommittees  on  Outreach,  National 
Fire  Protection  Association  (NFPA)  472 
Standard,  Hazardous  Cargo 
Transportation  Security  (HCTS),  and 
International  Maritime  Solid  Bulk 
Cargoes  (IMSBC)  Code;  as  well  as  its 
Working  Group  on  Barge  Emissions  and 
Hazard  Communication  will  meet  in 
Washington,  DC,  to  discuss  various 
issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  These  meetings  will  be  open  to  the 
public. 


DATES:  The  Subcommittee  on  Outreach 
will  meet  on  Tuesday,  April  22,  2008, 
fi-om  8  a.m.  to  9:30  a.m.  'The  Barge 
Emissions  and  Hazard  Communication 
Working  Group  will  meet  Tuesday, 
April  22,  2008,  from  9:30  a.m.  to  10:30 
a.m.  The  Subcommittee  on  NFPA  472 
Standard  will  meet  on  Tuesday,  April 
22,  2008,  from  1  p.m.  to  2  p.m.  The 
Subconunittee  on  HCTS  will  meet  on 
Tuesday,  April  22.  2008,  from  2:15  p.m. 
to  4  p.m.  The  new  Subcommittee  on 
IMSBC  Code  will  meet  Wednesday, 
April  23,  2008,  from  8  a.m.  to  3  p.m. 

The  coordinator  for  the  U.S.  Coast 
Guard’s  “Homeport”  will  conduct 
training  on  the  application  of  the  Web 
site  for  use  by  CTAC  members  on 
Wednesday,  April  23,  2008,  firom  1  p.m. 
to  4  p.m.  CTAC  will  meet  on  Thursday, 
April  24.  2008,  from  9  a.m.  to  3:30  p.m. 
These  meetings  may  close  early  if  all 
business  is  finished.  Written  material 
and  requests  to  make  oral  presentations 
should  reach  the  U.S.  Coast  Guard  on  or 
before  April  18,  2008.  Requests  to  have 
a  copy  of  your  material  distributed  to 
each  member  of  the  committee  should 
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reach  the  U.S.  Coast  Guard  on  or  before 
April  18,  2008. 

ADDRESSES:  CTAC  and  its 
Subcommittees  and  Working  Group  will 
be  meeting  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC.  Send  written  material 
and  requests  to  meike  oral  presentations 
to  Commander  Rick  Raksnis, 
Commandant  (CG-5223),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  This  notice  and  documents 
identified  in  the  Supplementary 
Information  section  as  being  available  in 
the  docket  may  be  viewed  in  our  online 
docket.  USCG-2008-0190.  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Rick  Raksnis,  Designated 
Federal  Officer  (DFO)  of  CTAC,  or  Sara 
Ju,  Assistant  to  the  DFO,  telephone  202- 
372-1422,  fax  202-372-1926. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (Pub.  L.  92-463). 

Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  (CTAC).  The  agenda 
includes  the  following: 

(1)  Progress  report  from  the  Outreach 
Subcommittee  and  its  Barge  Emissions 
and  Hazard  Communication  Working 
Group. 

(2)  Status  report  on  the  HCTS 
Subcommittee. 

(3)  Status  report  on  the  NFPA  472 
Subcommittee. 

(4)  Progress  report  on  the  IMSBC  Code 
Subcommittee. 

(5)  Presentation  on  U.S.  Coast  Guard 
Web  site  “Homeport”. 

(6)  Presentation  on  Transportation 
Security  Administration  (TSA)  on 
surface  transportation  security  within 
the  railroad  industry. 

(7)  Presentation  on  Hazardous 
Materials  First  Responder  training 
offered  by  the  International  Association 
of  Fire  Fighters. 

(8)  Status  report  on  the 
implementation  of  the  Transportation 
Worker  Identification  Credential 
(TWIC). 

(9)  Presentation  on  the  National 
Response  Center  (NRC). 

The  Outreach  Subcommittee.  The 
Subcommittee  will  discuss  the 
application  of  the  U.S.  Coast  Guard’s 
Web  site  “Homeport”  to  help  advance 
its  outreach  activities. 

The  Barge  Emissions  and  Hazard 
Communication  Working  Group.  The 
Working  Group  will  discuss  emergency 
response  contact  numbers  on  barges  and 
various  outreach  efforts  for  first 
responders. 


The  NFPA  472  Standard 
Subcommittee.  The  Subcommittee  will 
review  its  task  statement  and  identify 
any  outstanding  items. 

The  HCTS  Subcommittee.  The 
Subcommittee  will  discuss  the  status  of 
the  Transportation  Worker 
Identification  Credential  (TWIC)  and 
proposed  changes  to  the  Advanced 
Notice  of  Arrival  (ANOA)  process. 

The  IMSBC  Code  Subcommittee.  The 
Subcommittee  will  discuss  the 
following  topics: 

(1)  Adoption  of  the  IMSBC  Code  and 
the  requirements  contained  in  SOLAS 
Chapter  VI  for  international  shipments 
of  solid  bulk  cargoes; 

(2)  Harmonization  of  U.S.  regulations 
with  the  IMSBC  Code  and  SOLAS 
Chapter  VI;  and 

(3)  Incorporation  of  requirements  emd 
best  practices  for  the  safe  transport  of 
solid  bulk  cargoes  contained  in  Coast 
Guard  policy,  guidelines,  and 
previously  issued  special  permits. 

The  Subcommittee  will  develop 
recommendations  to  Title  46  Code  of 
Federal  Regulations  (CFR)  Part  148, 
taking  into  account  the  IMSBC  Code,  for 
CTAC  to  review  and  approve.  This  is 
the  first  in  a  series  of  meetings 
anticipated  for  this  Subcommittee. 
Working  groups  and/or  correspondence 
groups  will  be  established  to  facilitate 
the  work  of  this  Subcommittee. 

Procedural 

These  meetings  are  open  to  the 
public.  At  the  Chairman’s  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  tp  make  an  oral  presentation, 
please  notify  the  DFO  no  later  than 
April  18,  2008.  Written  material  for- 
distribution  at  this  meeting  should 
reach  the  Executive  Director  no  later 
than  April  18,  2008.  If  you  would  like 
a  copy  of  your  material  distributed  to 
each  committee  member  in  advance  of 
the  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
April  18,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistemce  at  this 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated;  March  21.  2008. 

J.  Lantz, 

Director  of  Commercial  Regulations  and 
Standards. 

IFR  Doc.  E8-6618  Filed  3-31-08;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2008-0208] 

Commercial  Fishing  Industry  Vessel 
Safety  Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  meeting. 

summary:  The  Commercial  Fishing 
Industry  Vessel  Safety  Advisory 
Committee  (CFIVSAC)  will  meet  in  New 
Orleans,  LA,  to  discuss  various  issues 
relating  to  commercial  vessel  safety  in 
the  fishing  industry.  This  meeting  will 
be  open  to  the  public. 

DATES:  CFIVSAC  will  meet  on  May  28- 
30,  2008,  from  8  a.m.  to  5  p.m.  This 
meeting  may  close  early  if  all  business 
is  finished.  Written  material  emd 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  May  14,  2008.  Requests  to  have 
a  copy  of  your  material  distributed  to 
each  member  of  the  committee  should 
reach  the  Coast  Guard  on  or  before  May 
14.  2008. 

ADDRESSES:  CFIVSAC  will  meet  at  the 
Wyndham  Riverfront  Hotel:  701 
Convention  Center  Boulevard,  New 
Orleans,  LA  70130.  Send  written 
material  and  requests  to  make  oral 
presentations  to  Captain  Michael  Karr, 
Designated  Federal  Officer  (DFO)  of 
CFIVSAC,  United  States  Coast  Guard 
Fishing  Vessel  Safety  Division,  2100 
2nd  St.,  SW.,  Washington,  DC  20593. 
This  notice  and  documents  identified  in 
the  SUPPLEMENTARY  INFORMATION  section 
as  being  available  in  the  docket  may  be 
viewed  in  our  online  docket,  USCG— 
2008-0208,  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Kenneth 
Vazquez,  Assistant  to  the  Designated 
Federal  Officer  of  CFIVSAC,  by 
telephone  at  202-372-1247,  fax  202- 
372-1819,  e-mail: 

Kenneth .  Vazquez@uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92^63). 

Agenda  of  Meeting 

The  agenda  for  the  CFIVSAC  meeting 
is  as  follows: 

0)  Commercial  Fishing  Vessel  Safety 
District  Coordinators  updates. 

(2)  Industry  Update 

(3)  Status  report  on  the  Commercial 
Fishing  Vessel  Safety  Rulemaking. 

(4)  Legislation  update:  The  House  and 
Senate  fishing  vessel  safety  related 
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proposals  discussed  in  their  versions  of 
the  Coast  Guard  authorization  bills; 
Pending  final  bills  outcomes. 

(5)  Discussions  and  working  group 
sessions  by  the  Communications  and 
Risk  Management  Subcommittees  on 
current  program  strategies,  future  plans, 
and  long  range  goals  for  CFIVSAC. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  the  meetings  may  close  early 
if  all  business  is  finished.  At  the  Chair’s 
discretion,  members  of  the  public  may 
make  presentations  during  the  meeting. 
If  you  would  like  to  make  an  oral 
presentation  at  the  meeting,  please 
notify  the  Designated  Federal  Officer  no 
later  than  May  14,  2008.  Written 
material  for  distribution  at  a  meeting 
should  reach  the  Coast  Guard  no  later 
than  May  14,  2008.  If  you  would  like  a 
copy  of  your  material  distributed  to 
each  member  of  the  committee  in 
advance  of  the  meeting,  please  submit 
25  copies  to  the  Executive  Director  no 
later  than  May  14,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Designated  Federal 
Officer  as  soon  as  possible  but  no  later 
than  May  14,  2008. 

Dated:  March  25,  2008. 

J.G.  Lantz, 

Director  of  Commercial  Vessel  Regulations 
and  Standards,  Assistant  Commandant  for  ■ 
Marine  Safety,  Security,  and  Stewardship. 

IFR  Doc.  E8-6624  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5187-N-171 
Congregate  Housing  Services  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Tnis  collection  is  fundamental  to  the 
ongoing  operations  of  the  Congregate 
Housing  Services  Program  (CHSP).  The 
Department  monitors  the  proper  use  of 
grant  funds  according  to  statutory, 
regulatory,  and  administrative 
requirements.  The  Grantees  must  meet 
annual  requirements. 

DATES:  Comments  Due  Date:  May  1, 
2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  Number  (2502-0485)  and 
should  be  sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Deitzer,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Lillian  Deitzer  at 
LiIlian_L_Deitzer@HUD.gov  or 
telephone  (202)  402-8048.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Deitzer. 


SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  public  emd  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

‘This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Congregate  Housing 
Services  Program. 

OMB  Approval  Number:  2502-0485. 

Form  Numbers:  HUD-90006,  HUD- 
90198,  HUD-901180-A,  SF-269, 
91178-A. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 

This  collection  is  fundamental  to  the 
ongoing  operations  of  the  Congregate 
Housing  Services  Program  (CHSP).  The 
Department  monitors  the  proper  use  of 
grant  funds  according  to  statutory, 
regulatory,  and  administrative 
requirements.  The  Grantees  must  meet 
annual  requirements. 

Frequency  of  Submission:  Quarterly, 
Semi-annually,  Annually. 


Number  of  Annual  w  Hours  per  _  Burden 

respondents  responses  response  ~  hours 


Reporting  Burden .  63  8  2.187  1,102.5 


Total  Estimated  Burden  Hours: 
1,102.5. 

Status:  Reiiistatement,  without  change 
of  previously  approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  March  27,  2008. 

Lillian  L.  Deitzer, 

Departmental  Paperwork  Reduction  Act 
Officer,  Office  of  the  Chief  Information 
Officer. 

[FR  Doc.  E8-6694  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5194-N-10] 

Notice  of  Proposed  Information 
Collection:  Extension  of  Comment 
Request;  Management  Review  for 
Public  Housing  Projects 


AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
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ACTION:  Notice  of  proposed  information 
collection,  extension. 

SUMMARY:  This  notice  was  previously 
published  on  February  8,  2008  and  is 
being  republished  to  extend  the 
comment  period  until  June  30,  2008. 
The  proposed  information  collection 
requirement  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  June  30, 
2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  neune/or  OMB  Control 
number  and  should  be  sent  to:  Lillian  L. 
Deitzer,  Department  Reports 
Management  Officer,  ODAM, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  4116,  Washington,  DC  20410- 
5000;  telephone:  202-708-2374,  (this  is 
not  a  toll-fi:ee  number)  or  email  Ms. 
Deitzer  at  LiIIian_I._Deitzer@HUD.gov 
for  a  copy  of  the  proposed  form  and 
other  available  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Schulhof,  Office  of  Policy, 
Programs  and  Legislative  Initiatives, 
PIH,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  202- 
708-0713  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 

February  8,  2008  (73  FR  7575),  this 
notice  informed  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  would  be  soliciting 
conunents  from  the  public  on  the 
subject  proposal.  The  Department  will 
submit  the  proposed  information 
collection  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  This  Notice  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Management 
Review  of  Public  Housing  Projects. 

OMB  Control  Number:  2577 — 
Pending. 

Description  of  the  need  for  the 
information  and  proposed  use:  On 
September  19,  2005  (70  FR  54983),  HUD 
published  a  final  rule  amending  the 
regulations  of  the  Public  Housing 
Operating  Fund  Program  at  24  CFR  part 
990,  which  was  developed  through 
negotiated  rulemaking.  Part  990 
provides  a  new  formula  for  distributing 
operating  subsidy  to  public  housing 
agencies  (PHAs)  and  establishes 
requirements  for  PHAs  to  convert  to 
asset  management. 

Subpart  H  of  the  part  990  regulations 
(§§990.255  to  990.290)  establishes  the 
requirements  regarding  asset 
management.  Under  §  990.260(a),  PHAs 
that  own  and  operate  250  or  more 
dwelling  rental  units  must  operate  using 
an  asset  management  model  consistent 
with  the  subpart  H  regulations. 

However,  for  the  current  fiscal  year,  that 
regulation  is  superseded  by  Section  225 
of  Title  II  of  Division  K  of  the 
Consolidated  Appropriations  Act,  2008, 
Pub.  L.  110-161  (approved  December 
26,  2007).  Under  that  law,  PHAs  that 
own  or  operate  400  or  fewer  units  may 
elect  to  transition  to  asset  management, 
but  they  are  not  required  to  do  so. 

To  support  the  transition  to  asset 
management  and  align  HUD  oversight 
with  asset  management,  a  new 
management  review  format  is  required 
to  review  PHAs  on  a  project  level,  rather 
than  PHA-wide.  The  forms  are  modeled 
after  the  asset  management  model 
consistent  with  the  management  norms 
in  the  broader  multifamily  industry. 

Agency  form  numbers:  Forms  HUD- 
5834,  HUD-5834-A,  and  HUD-5834-B. 

Members  of  affected  public:  Public 
housing  agencies. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents:  For  form  HUD-5834, 
Management  Review  of  Public  Housing 
Projects,  there  are  3,282  respondents 
annually  with  one  response  per 
respondent.  Average  time  per  response 
is  .95  hours  and  the  total  burden  hours 
are  3,118  hours.  For  form  HUD-5834-A, 
Tenant  File  Review,  there  are  821 
respondents  annually  with  one  response 
per  respondent.  Average  time  per 
response  is  .50  hours  and  the  total 
burden  hours  are  410.50  hours.  For  form 
HUD-5834-B,  Upfront  Income 


Verification  Review,  there  are  821 
respondents  annually  with  one  response 
per  respondent.  Average  time  per 
response  is  .50  hours  and  the  total 
burden  hours  are  410.50  hours. 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  March  26,  2008. 

Merrie  Nichols  Dixon, 

Deputy  Director  for  Office  Policy,  Program 
and  Legislative  Initiatives. 

[FR  Doc.  E8-6695  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5100-FA-22] 

Announcement  of  Funding  Awards  for 
the  Indian  Community  Development 
Block  Grant  Program  for  Fiscal  Year 
2007 

AGENCY:  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian- 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

_ % _ 

SUMMARY:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Fiscal  Year  2007  (FY2007)  Notice  of 
Funding  Availability  (NOFA)  for  the 
Indian  Community  Development  Block 
Grant  (ICDBG)  Program.  This 
announcement  contains  the 
consolidated  names  and  addresses  of 
this  year’s  award  recipients  under  the 
ICDBG. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  concerning  the  ICDBG 
Program  awards,  contact  the  Area  Office 
of  Native  American  Programs  (ONAP) 
serving  your  cirea  or  Deborah  M. 
Lalancette,  Office  of  Native  Programs, 
1670  Broadway,  23rd  Floor,  Denver,  CO 
80202,  telephone  (303)  675-1600. 
Hearing  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
ICDBG  program  provides  grants  to 
Indian  tribes  and  Alaska  Native  Villages 
to  develop  viable  Indian  and  Alaska 
Native  communities,  including  the 
creation  of  decent  housing,  suitable 
living  environments,  and  economic 
opportunities  primarily  for  persons  with 
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low  and  moderate  incomes  as  defined  in 
24  CFR  1003.4. 

The  FY2007  awards  announced  in 
this  Notice  were  selected  for  funding  in 
a  competition  announced  in  a  NOFA 
published  in  the  Federal  Register  on 
March  13,  2007  (72  FR  11450). 
Applications  were  scored  and  selected 
for  funding  based  on  the  selection 
criteria  in  that  notice  and  Area  ONAP 
geographic  jurisdictional  competitions. 

The  amount  appropriated  in  FY2007 
to  fund  the  ICDBG  was  $59,400,000. 
$3,960,000  of  this  amount  was  retained 
to  fund  imminent  threat  grants  in 


FY2007,  In  addition,  a  total  of  $75,373 
in  carryover  funds  from  prior  years  was 
also  available.  The  allocations  for  the 
Area  ONAP  geographic  jmisdictions, 
including  carryover,  are  aS  follows: 


Area  ONAP  ' 

Amount 

Eastem/Woodlands  . 

$7,063,664 

Southern  Plains  . 

9,793,712 

Northern  Plains . 

7,738,525 

Southwest . 

20,525,637 

Northwest . 

3,349,401 

Alaska  . 

7,044,434 

Total . 

55,515,373 

Appendix  A 

[FY  2007  Indian  Community  Development  Block  Grant 


Name  of  applicant 


Arctic  Village,  Marjorie  Gommill,  PO  Box  69,  Arctic  Village,  AK  99722,  (907)  587-5523  . 

Asa’carsamniut  Tribal  Council,  James  Lar>dlord,  PO  Box  32249,  Mountain  Village,  AK  99632, 
(907)  591-2814. 

Bear  River  Band  of  Rohnerville  Rancheria,  Bruce  Merson;  27  Bear  River  Drive,  Loleta,  CA 
95551,  (520)  568-1064. 

Chickasaw  Nation,  BiH  Anoatubby,  PO  Box  1548,  Ada,  OK  74821,  (508)  436-7216  . . 

Chignik  Bay  Tribal  Council,  Debbie  Carlson,  PO  Box  50,  Chignik  Bay,  AK  99564,  (907)  749- 
2445. 

ChilkoOt  Irxlian  Association,  Gregory  Stuckey,  PO  Box  490,  Haines,  AK  99827,  (907)  766- 
2365. 

Chippewa  Cree  Tribe,  John  Houle,  PO  Box  544,  Box  Elder,  MT  59521,  (406)  395-4478  . 

Choctaw  Housing  Authority,  Janie  Zah- White  Deer,  Highway  16,  Choctaw,  MS  39350,  (601) 
656-5251. 

Choctaw  Nation,  Gregory  E.  Pyle,  PO  Drawer  1210,  Durant,  OK  74702,  (580)  924-8280  . 

Citizen  Potawatomi  Nation,  John  A.  Barrett,  1601  South  Gordon  Cooper  Drive,  Shawnee,  OK 
74801,  (405)  275-3121. 

Cocopah  Indian  Tribe,  Michael  Reed,  Country  15,  Avenue  G,  Somerton,  AZ  85350,  (928) 
627-8863. 

Coeur  D’Alene  Tribe,  Chief  Allan,  850  A  Street,  PO  Box  408,  Plummer,  ID  83851,  (208)  686- 
1800. 

Confederated  Salish  &  Kootenai  Tribes,  James  Steele,  Jr.,  PO  Box  278,  Pablo,  MT  59855, 
(406)  675-2700. 

Confederated  Tribes  of  the  Chehalis  Reservation,  David  Burnett,  PO  Box  536,  Oakville,  WA 
98568,  (360)  273-5911. 

Cowlitz  Indian  Tribe,  John  Barnett,  SI  055  9th  Ave.  STE  B,  Longview,  WA  98632,  (360)  577- 
8140. 

Crow  Tribe  of  Indians,  Carl  Venne,  PO  Box  159,  Crow  Agency,  MT  59022,  (406)  638-3715  ... 
Curyung  Tribal  Council,  Thomas  Tilden,  PO  Box  216,  Dillingham,  AK  99576,  (907)  842-4510 
Eastern  Shawnee  Tribe,  Glenna  Wallace,  PO  Box  3M,  Seneca,  MO,  (918)  666-2435  . 

Ely  Shoshone  Tribe,  Michael  Dalton,  16  Shoshone  Circle,  Ely,  NV  89301,  (775)  289-3013  . 

Fori  Peck  Assiniboine  and  Sioux  Tribes,  A.T.  “Rusty”  Stafne,  PO  Box  1027,  Poplar,  MT 
59255,  (406)  768-5155. 

Grand  Traverse  Band  of  Ottawa  arxl  Chippewa  Indians,  Joseph  Huhn,  2605  N  West  Bayshore 
Dr.,  Buttons  Bay,  Ml  49682,  (231)  271-3538. 

Hannahville  Indian  Community,  Jill  Wetthuhn,  N14911  Hannahville  B1  Rd.,  Wilson,  Ml  49896, 

(906)  466-2959. 

Havasupai  Indian  Tribe,  Dan  Watahomigie,  Supai,  AZ  96435,  (602)  678-0533  . 

Hopi  Tribe,  Nat  Nutongla,  PO  Box  123,  Kykotsmovi,  AZ  86039,  (928)  734-3717  . 

Hualapai  Indian  Tribe,  ^lena  Siyuja,  PO  Box  179,  Peach  Springs,  AZ  86434,  (928)  769- 
2216. 

Igiugig  Village  Council,  Dallia  Andrew,  #1  Airport  Way,  Igiugig,  AK  99613,  (907)  533-3211  . 

Kasigluk  Traditional  Elders  CourKil,  Michael  C.  Martin,  Sr.,  PO  Box  19,  Kasigluk,  AK  99609, 

(907)  477-6405. 

Keweenaw  Bay  Indian  Community,  Susan  LaFemier,  107  Beartown  Rd.,  Barraga,  Ml  49908, 
(906)  353-6623. 

Kokhanok  VHIage  Council,  John  Nelson,  Box  1007,  Kokhanok,  AK  99606,  (907)  533-321 1  . 

Lac  Courte  Oreilles  Band  of  Lake  Superior  Chippewa,  Lorene  Wiglot,  13394  W.  Trepania  Rd., 
Hayward,  Wl  54843,  (715)  634-8934. 

Laguna  Housing  Development  &  Management  Enterprise,  Floyd  Tortaita,  PO  Box  178,  La¬ 
guna,  MN  87026,  (505)  552-6430. 


In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amoimts  of  the  74  awards  made  under 
the  various  regional  competitions  in 
Appendix  A  to  this  document. 

Dated:  March  25,  2008. 

Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 


Awards] 


Amount 

funded 


Project  description 


$392,495 

528,835 

605,000 

800,000 

599,853 

600,000 

900,000 

600,000 

800,000 

800,000 

605,000 

500,000 

1,076,073 

349,401 

'500,000 


New  Construction. 

Health  Clinic. 

Homeownership  Housing 
Units. 

Search  arxl  Rescue  Firehouse. 
Health  Clinic. 

Rental  Housing  Construction. 

Housing  Rehabilitation. 
Housing  Rehabilitation. 

Complex  for  Fire  Truck/Ambu¬ 
lance. 

Microenterprise  Development. 

Housing  Rehabilitation. 

Housing  Rehabilitation. 

Housing  Rehabilitation  and 
Homebuyer  Assistance. 
Water  Line  Expansion. 

Health  Clinic. 


1,100,000 

600,000 

800,000 

529,931 

662,452 


Wastewater  Lagoon  System. 
Hospital  Boiler. 

Roads/Access  to  Social  Serv¬ 
ice  Facility. 

Housing  Rehabilitation. 
Housing  Rehabilitation. 


600,000 

600,000 


Infrastructure  Improvement 
Project. 

Health  Center  Renovation. 


605,000 

2,199,999 

825,000 


Extension  of  Electric  Services. 
Water  Improvement  System. 
Health  Programs  Building. 


500,000  New  Home  Construction. 
484,981  Health  Clinic. 


600,000 


Health  &  Education  Facility. 


500,000  New  Home  Construction. 
600,000  Housing  Rehabilitation. 


825,000 


Housing  Rehabifitation. 
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Appendix  A— Continued 

[FY  2007  Indian  Community  Devek^ment  Block  Grant  Awards] 


Narrte  of  applicant 

Leech  Lake  BarHj  of  the  Minnesota  Chippewa  Tribe,  Lee  Turney,  Early  Childhood  Div.,  115 
6th  St.  NW..  Ste  E,  Cass  Lake,  MN  56633,  (218)  335-3793. 

Little  River  Band  of  Ottawa  Indians,  Fred  Brown,  375  Rh/er  Street,  Manistee,  Ml  49660,  (231) 
723-8288. 

Los  Coyotes  Band  of  lr>dians,  Diane  McHenry,  PO.  Box  189,  Warner  Springs,  CA  92086, 

'  (760)  432-^6667. 

Lower  Brule  Sioux  Tribe,  Michael  Jandreau,  187  Oyate  Circle,  Lower  Brule,  SD  57548,  (605) 
473-5561.  4. 

Muscogee  Creek,  A.D.  EHis,  PO  Box  580,  Okmulgee,  OK  74447,  (918)  756-8700  . 

Native  Village  of  Ekuk,  Robert  Heyano,  PO  Box  530,  DHIingham,  AK  99576,  (907)  842-3843 

Native  Village  of  Gakona,  Charlene  Nollner,  101  School  Road,  Gedrona,  AK  99586,  (907) 
822-5997. 

Native  Village  of  Kwinhagak,  W£issillie  Bavilla,  PO  Box  149,  Quinhagak,  AK  99655,  (907^ 
556-8165. 

Navajo  Nation,  Chavez  John,  PO  Box  2365,  Window  Rock,  AZ  86515,  (928)  871-6539  . 

Nooksack  Indian  Tribe,  Narisco  Cunanan,  PO  Box  157,  Doming,  WA  98244,  (360)  592-5176 

North  Fork  Rancheria  of  Mono  Indians,  William  Hussmann,  PO  Box  929,  North  Fork,  CA 
93643,  (559)  877-7360. 

Ohkay  Owingeh  Pueblo,  Tribal  Council,  Tomasita  Duran,  PO  Box  1099,  Ohkay  Owingeh,  NM 
87566,  (505)  852-0189. 

Ottawa  Tribe  of  Oklahoma,  Charles  Todd,  PO  Box  110,  Miami,  OK  74363,  (948)  540-1536  .... 

Perwbscot  Tribe  of  ME,  Craig  Sanborn,  6  River  Rd.,  Indian  Island,  ME  04468,  (207)  827- 
7776. 

Pleasant  Point  Passamaquoddy  Tnlse,  Rueben  Cleaves,  9  Sakom  Rd.,  Perry,  ME  04667, 
(207)  853-6022. 

Pinoleville  Porno  Nation,  David  Ponton,  500B  Pinoleville  Drive,  Ukiah,  CA  95482,  (707)  463- 
1454. 

Ponca  Tribe,  Dan  Jones,  20  White  Eagle  Drive,  PorKa  City,  OK,  (580)  762-8104  . 

Port  Gamble  S’KIallam  Tribe,  Ron  Charles,  31912  Little  Boston  Road,  NE.,  Kingston,  WA 
98346,  (360)  297-2646. 

Pueblo  of  Jemez,  Marvin  Ginn,  PO  Box  100,  Jemez  Pueblo,  NM  87024,  (505)  834-0305  . 


Pueblo  of  San  Felipe,  Isaac  Perez,  PO  Box  4339,  San  Felipe  Pueblo,  NM  87001,  (505)  771- 
9291. 

Pueblo  of  Zuni,  Andrew  Othole,  1203  B  State  Hwy.  53,  Zuni,  NM  87327,  (505)  782-3054  . 

Quapaw  Tribe,  John  Berrey,  Box  765,  Quapaw,  OK  74363,  (918)  542-1853  . 

Quartz  Valley  Indian  Reservation,  Darlene  Kammeyer,  13601  Quartz  Valley  Rd.,  Fort  Jones, 
CA  96032,  (707)  568-3571. 

Reno  Sparks  Indian  Colony,  Elvin  Willie,  98  Colony  Road,  Reno,  NV  89502,  (775)  785-1331 
Sac  and  Fox  of  Oklahoma,  Elizabeth  Rhoads,  Route  2,  Box  246,  Stroud,  OK  74079,  (918) 
968-3526. 

San  Xavier  District,  Kelly  Moyes,  2018  W.  San  Xavier  Road,  Tucson,  AZ  85746,  (520)  573- 
4005. 

Sault  Ste.  Marie  Tribe  of  Chippewa  Indians  of  Ml,  Carolyn  O'Neil,  523  Ashmun  St.,  Sault  Ste. 
Marie,  Ml  49783,  (906)  495-1454. 

Seneca-Cayuga  Tribe,  Paul  Spicer,  PO  Box  1283,  Miami,  OK  74355,  (918)  542-6609  . 

Sisseton-Wahpeton  Oyate  of  the  Lake  Traverse  Reservation,  Michael  Selvage,  605  Lydia 
Goodseil  Street,  Sisseton,  SD  57262,  (605)  698-3901. 

Skagway  Traditional  Courtdl,  Amber  Matthews,  PO  Box  1157,  Skagway,  AK  99840,  (907) 
983-4068. 

Sokaogon  Chippewa  Community,  Steve  Woods,  3051  Sand  Lake  Rd.,  Crandon,  Wl  54520, 
(715)  478-2001. 

Spokane  Tribe,  Richard  Sherwood,  PO  Box  100,  Wellpinit,  WA  99040,  (509)  458-6500  . 

Standing  Rock  Sioux  Tribe,  Ron  His  Horse  Is  Thunder,  PO  Box  D,  Fort  Yates,  ND  58538, 
(701)854-7201. 

Taos  Pueblo  Housing,  Gary  Lujan,  PO  Box  2570,  Taos,  NM  87571 ,  (505)  737-9704  . 

Turtle  Mountain  Band  of  Chippewa,  David  Brien,  PO  Box  900,  Belcourt,  ND  58316,  (701) 
477-2600. 

Twin  Hills  Village  Council,  John  Sharp,  PO  Box  TWA,  Twin  Hills,  AK  99576,  (907)  525-4821 
United  Keetoowah  Band  of  Cherokee  Indians,  George  Wickliffe,  PO  Box  746,  Tahlequah,  OK 
73005,  (918)  546-5126. 

Village  of  Venetie,  Mary  Rose  Gamboa,  PO  Box  81119,  Venetie,  AK  99781,  (907)  848-8212 
White  Earth  Band  of  the  Minr>esota  Chippewa  Tribe,  Michael  Triplett,  PO  Box  418,  White 
Earth,  MN  56591,  (218)  935-2359.  I 


Project  description 


600,000 

Early  Childhcxxf  Center. 

599,955 

Homeownership  Assistance 
Program. 

605,000 

New  Home  Construction. 

900,000 

Road  Improvements. 

800,000 

Community  Higher  Education 
Facility. 

600,000 

Hospital  Boiler. 

381,270 

Road  Project  and  Public  Facil¬ 
ity  Building. 

■  600,000 

Housing  Rehabilitation. 

5,500,000 

Power  and  Water  Line  Exten- 

sions. 

500,000 

Infrastructure  Improvements  for 
Homes. 

605,000 

TANF  Public  Facility. 

605,000 

Housing  Rehabilitation. 

800,000 

Community  Center. 

527,241 

Water  System  Improvements. 

600,000 

Housing  Rehabilitation. 

597,305 

Housing  Infrastructure. 

742,171 

Public  Transit  and  Public  Serv¬ 
ice  Projects. 

500,000 

Youth  Services  Center. 

565,902 

Housing  Rehabilitation  and 
Mortgage  Principal 

Buydown. 

825,000 

Housing  Rehabilitation. 

2,200,000 

Housing  Reheibilitation. 

798,846 

Fire  Station. 

605,000 

Fire  Station. 

605,000 

Transitional  Living  Center. 

310,000 

Waste  Water  Lagoon  System. 

187,500 

Housing  Rehabilitation. 

536,468 

Housing  Rehabilitation. 

797,577 

Career  Resource  Center. 

1,100,000 

Housing  Rehabilitation. 

237,000 

Housing  Rehabilitation. 

600,000 

Health  Clinic. 

500,000 

Childhood  Development  Cen¬ 
ter. 

1,100,000 

Gymnasium  and  Wellness 
Center. 

825,000 

Housing  Rehabilitation. 

900,000 

Housing'  Rehabilitation. 

600,000 

Hospital  Boiler. 

800,000 

Multipurpose  Cultural  Center. 

420,000 

New  Home  Construction. 

•  600,000 

Water  and  Sewer  fnfrastruc- 

iiture.  '-'I-  ; 
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Appendix  A— Continued 

(FY  2007  Indian  Community  Development  Block  Grant  Awards] 


Name  of  applicant 

Amount 

funded 

Project  description 

Wichita  &  Affiliated  Tribes,  Gary  McAdams,  PO  Box  729,  Anandarko,  OK  73005,  (405)  247- 

794,598 

Child  Development  Center. 

2425. 

Wyandotte  Nation,  Leaford  Bearskin,  Chief,  64700E  Highway  60,  Wyandotte,  OK  74370,  (918) 

750,520 

Water  System  Improvements. 

678-2297. 

Yakama  Nation,  Lavina  Washines,  Tribal  Chairperson,  PO  Box  151,  Toppenish,  WA  98948, 
(509)865-5121. 

500,000 

Repair/Upgrade  of  Water  Sys¬ 
tem. 

Yurok  Tribe,  Peggy  O’Neill,  PO  Box  1027,  Klamath,  CA  95548,  (707)  482-1350  . 

605,000 

Power  and  Phone  Line  Exten¬ 
sions. 

[FR  Doc.  E8-6719  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  for  Facilities 
Management  Activities 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  that 
the  Bureau  of  Indian  Affairs  (BIA)  and 
the  Bureau  of  Indian  Education  (BIE) 
will  he  conducting  tribal  consultation 
meetings  to  obtain  oral  and  written  ■ 
comments  on  potential  facility 
management  commercial  activities  and 
to  determine  whether  these  facility 
management  activities  should  be: 
provided  by  a  private  sector  provider 
through  a  contract:  by  government 
personnel  through  a  letter  of  obligation: 
or  by  a  public  reimbursable  source 
through  a  fee-for-service  agreement 
within  Indicm  Country.  The  proposed 
topic  is  the  Office  of  Management  and 
Budget  (OMB)  Circular  A-76  stemdard 
study  on  the  facilities  management 
within  BIA/BIE.  The  intended  effect  of 
the  A-76  study  is  to  review  and  select 
which  facilities  management  functions 
will  be  considered  for  competition.  The 
intended  results  are  to  improve 
performance,  become  more  efficient 
through  the  A-76  process,  and  reduce 
overall  program  cost.  The  potential 
issues  set  forth  will  be  described  in  a 
tribal  consultation  booklet  issued  prior 
to  the  meetings  by  BIA/BIE. 

DATES:  The  tribal  consultation  meeting 
dates  are  scheduled  for: 

1.  April  14,  2008,  9  a.m.  to  3  p.m., 
Window  Rock,  AZ. 

2.  April  17,  2008,  9  a.m.  to  3  p.m.. 
Rapid  City,  SD. 

3.  April  21,  2008,  9  a.m.  to  3  p.m., 
Albuquerque,  NM. 

Please  submit  written  comments  on 
April  28,  2008  before  5  p.m.  (m.s.t.). 


ADDRESSES: 

The  tribal  consultation  meeting 
locations  are: 

1.  New  Mexico — Navajo  Education 
Center  Building  (Auditorium),  off 
Morgan  Boulevard,  Window  Rock,  AZ, 
86515. 

2.  Rapid  City — Best  Western  Ramkota 
Hotel-conference  room,  2111  N.  La 
Crosse  Street,  Rapid  City,  SD,  57701. 

3.  New  Mexico — Bureau  of  Indian 
Affairs,  1011  Indian  School  Road  NW, 
second  floor  (check  the  marquee), 
Albuquerque,  NM,  87104. 

You  may  submit  written  comments  by 
any  of  the  following  methods: 

•  E-mail:  dbrown@bia.edu. 

•  Fax:(505)563-3019. 

•  Mail:  Bureau  of  Indian  Affairs,  Attn: 
David  Brown,  Supervisory  Procurement 
Analyst,  1001  Indian  School  Road  NW., 
Room  325,  Albuquerque,  NM  87104. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Brown,  (505)  563-3011. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  study,  BIA  is  encouraging  a 
consultation  process  to  discuss  an  A-76 
study  on  facilities  management 
activities  and  explore  the  most  favorable 
option  to  improve  program  performance 
and  reduce  overall  cost.  The  meetings 
will  be  held  to  inform,  educate  and  seek 
opinions  about  the  processes  involved 
in  OMB’s  Circular  A-76.  As  required  by 
25  U.S.C.  2011(b),  the  purpose  of  the 
consultation  is  to  provide  Indian  tribes, 
school  boards,  Indian  organizations  and 
other  interested  parties  with  an 
opportunity  to  comment  on  Circular  A- 
76  and  actions  being  considered  by  the 
BIA  and  BIE. 

A  consultation  booklet  will  be 
available  to  any  Indian  tribes,  school 
boards,  Indian  organizations  and  other 
interested  parties  at  the  scheduled 
meetings  or  prior  to  these  meetings  (via 
postal  mail  only)  by  contacting  David 
Brown  at  the  number  above. 

Public  Comment  Availability 

Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 


available  for  public  review  at  the 
address  listed  under  the  ADDRESSES 
section  during  regular  business  hours  (9 
a.m.  to  4:15  p.m.  m.s.t.),  Monday 
through  Friday,  except  Federal  holidays. 
Individual  respondents  may  request 
confidentiality. 

If  you  wish  us  to  withhold  your  name, 
street  address,  and  other  contact 
information  (such  as  fax  or  phone 
number)  firom  public  review  or  fi'om 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552;  43  CFR 
Part  2,  subparts  A  through  E),  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  honor  your 
request  to  the  extent  allowable  by  law. 

On  May  7,  2008,  any  interested  party 
can  review  all  written  comments  and 
transcripts.  Contact  David  Brown  if  you 
are  interested  in  viewing  these 
comments  and  transcripts. 

Dated:  March  25,  2008. 

Carl ).  Artman, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  E8-6644  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-320-08-1 31 0-DT-OSHL] 

Notice  of  Reopening  of  the  Public 
Comment  Period  for  the  Draft  Oil  Shale 
and  Tar  Sands  Resource  Management 
Plan  Amendments  To  Address  Land 
Use  Allocations  in  Colorado,  Utah,  and 
Wyoming  and  Programmatic 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  reopening  of  public 
conunent  period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
reopening  of  the  public  comment  period 
for  the,  “Draft  Oil  Shale  and  Tar  Sands 
Resource  Management  Plan 
Amendments  to  Address  Land  Use 
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Allocations  in  Colorado,  Utah,  and 
Wyoming  and  Programmatic 
Environmental  Impact  Statement.”  This 
draft  national  programmatic  EIS 
addresses  lands  that  may  eventually  be 
available  for  oil  shale  and  tar  sands 
leasing  on  public  lands  administered  by 
BLM  in  Colorado,  Utah  and  Wyoming. 
OATES:  The  original  notice  issued 
December  21,  2007,  provided  for  a 
comment  period  to  end  on  March  20, 
2008.  BLM  is  reopening  the  comment 
period  until  April  21,  2008. 

ADDRESSES:  Written  comments  should 
be  sent  to:  BLM  Oil  Shale  and  Tar  Sands 
Resources  Leasing  Draft  Programmatic 
EIS  Comments,  9700  South  Cass 
Avenue,  Argonne,  IL  60439.  Comments 
may  also  be  sent  by  e-mail  to  http:// 
osteis.anl.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherri  Thompson,  Project  Manager, 
Bureau  of  Land  Management,  at  (303) 
239-3758, (sh  erri_th  om  pson@bIm  .gov], 
Bureau  of  Land  Management,  2850' 
Youngfield  Street,  Lakewood,  Colorado 
80215,  or  Mitchell  Leverette,  BLM 
Division  Chief,  Solid  Minerals,  at  (202) 
452-0351 ,  [mitchell_leverette@blm.gov). 
Bureau  of  Land  Management,  1620  L 
Street,  NW.,  Washington,  DC  20036. 
SUPPLEMENTARY  INFORMATION:  The 
original  Notice  of  Availability,  issued  on 
December  21,  2007,  provided  for 
comments  on  the  Draft  EIS  to  be 
received  through  March  20,  2008. 
Several  individuals  and  groups 
requested  an  extension  of  the  comment 
period.  BLM  has  decided  to  reopen  the 
comment  period,  therefore,  comments 
on  the  Draft  PEIS  will  now  be  accepted 
through  April  21,  2008. 

Dated:  March  25,  2008. 

Robert  M.  Anderson, 

Deputy  Assistant  Director,  Minerals  and 
Realty  Management. 

(FR  Doc.  E8-6645  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Privacy  Act  of  1974;  Amendments  to 
Existing  Systems  of  Records 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  amendment  of 
existing  Privacy  Act  systems  of  records. 

SUMMARY:  In  accordcmce  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Bureau  of  Land  Management  of  the 
Department  of  the  Interior  is  issuing 
public  notice  of  its  intent  to  amend  27 
existing  Privacy  Act  system  of  records 


notices  to  add  a  new  routine  use  to 
authorize  the  disclosure  of  records  to 
individuals  involved  in  responding  to  a 
breach  of  Federal  data. 

DATES:  Comments  must  be  received  by 
May  12,  2008. 

ADDRESSES:  Any  persons  interested  in 
commenting  on  these  proposed 
amendments  may  do  so  by  submitting 
comments  in  writing  to  the  Bureau  of 
Land  Management,  Privacy  Act  Program 
Manager,  Lama  F.  Bell,  1849  C  Street, 
NW.,  750  LS,  WO  560,  Washington,  DC 
20240,  or  e-mail;  IfbeII@bIm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Privacy 
Act  Program  Manager,  Laura  F.  Bell, 

U.S.  Department  of  the  Interior,  1849  C 
Street.  NW.,  750  LS,  WO  560, 
Washington,  DC  20240,  or  e-mail: 
Ifbell@blm  .gov. 

SUPPLEMENTARY  INFORMATION:  On  May 

22,  2007,  in  a  memorandum  for  the 
heads  of  Executive  Departments  and 
Agencies  entitled  “Safeguarding  Against 
and  Responding  to  the  Breach  of 
Personally  Identifiable  Information,”  the 
Office  of  Management  and  Budget 
directed  agencies  to  develop  and 
publish  a  routine  use  for  disclosure  of 
information  in  connection  with 
response  and  remedial  efforts  in  the 
event  of  a  data  breach.  This  routine  use 
will  serve  to  protect  the  interests  of  the 
individual,  whose  information  is  at 
issue  by  allowing  agencies  to  take 
appropriate  steps  to  facilitate  a  timely 
and  effective  response  to  the  breach, 
thereby  improving  its  ability  to  prevent, 
minimize,  or  remedy  any  harm  resulting 
from  a  compromise  of  data  maintained 
in  its  systems  of  records.  Accordingly, 
the  Bureau  of  Land  Management  of  the 
Department  of  the  Interior  is  proposing 
to  add  a  new  routine  use  to  authorize 
disclosure  to  appropriate  agencies, 
entities,  and  persons,  of  information 
maintained  in  the  following  systems  in 
the  event  of  a  data  breach.  These 
amendments  will  be  effective  as 
proposed'  at  the  end  of  the  comment 
period  unless  comments  are  received 
which  would  require  a  contrary 
determination.  The  Department  will 
publish  a  revised  notice  if  changes  are 
made  based  upon  a  review  of  comments 
received. 

Dated:  March  3,  2008. 

Laura  F.  Bell, 

Bureau  of  Land  Management  Privacy  Act 
Program  Manager. 

SYSTEM  NAMES: 

BLM — 2  Range  Management  System — 
Interior — LLM — 2 

BLM — 3  Mineral  Lease  Management 
System — Interior — LLM — 3 


BLM — 4  Coal  Lease  Data  System — 
Interior — LLM — 4 
BLM — 6  Mineral  Surveyor 
Appointment  File — Interior — LLM — 6 
BLM — 8  Aircraft  Passenger  Manifest 
Records — Fire  Control — Interior  LLM — 8 
BLM — 9  Property  and  Supplies 
Accountability — Interior — LLM — 9 
BLM — 10  Vehicle  Use 
Authorizations — Interior — LLM — 1 0 
BLM — 12  Manpower  Management — 
Interior — LLM — 1 2 
BLM — 13  Safety  Management 
Information — Interior — LLM — 1 3 
BLM — 14  Security  Clearance  Files — 
Interior — LLM — 14 
BLM — 15  Correspondences — 

Interior — LLM — 1 5 
BLM — 16  Mineral  and  Vegetable 
Material  Sales — Interior — LLM-16 
BLM — 18  Criminal  Case 
Investigations^Interior — LLM-1 8 
BLM — 19  Civil  Trespass  Case 
Investigation  Files — Interior — LLM-1 9 
BLM — 20  Employee  Conduct 
Investigations — Interior — LLM-20 
BLM — 21  Travel — Interior — LLM-21 
BLM — 22  Financial  Management — 
Interior — LLM-2  2 

BLM — 23  Contract  Files — Interior — 
LLM-2  3 

BLM — 24  Copy  Fee  Deposit — Interior 
LLM-24 

BLM — 26  Incentive  and  Honor 
Awards — Interior — LLM-26 
BLM — 27  Real  Estate  Appraisal 
Roster — Interior — LLM-2  7 
BLM — 28  Adopt  a  Wild  Horse — 
Interior — LLM-28 
BLM — 30  Uniform  Accountability 
System — Interior — LLM-30 
BLM — 31  Name  File  System — 

Interior — LLM-3 1 
BLM — 32  Lands  &  Minerals 
Authorization  Tracking  System — 
Interior — LLM-3  2 
BLM — 35  Collections  and  Billings 
System — Interior — LLM-35 
BLM — 37  Wild  Horse  And  Burro 
Program  System — Interior — LLM-3 7 

NEW  ROUTINE  USE: 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

To  appropriate  agencies,  entities,  and 
persons  when: 

(a)  It  is  suspected  or  confirmed  that 
the  security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised:  and 

(b)  The  Department  has  determined 
that  as  a  result  of  the  suspected  or 
confirmed  compromise  there  is  a  risk  of 
harm  to  economic  or  property  interest, 
identity  theft,  or  fraud,  or  harm  to  the 
security  or  integrity  of  this  system  or 
other  systems  or  programs  (whether 
maintained  by  the  Department  or 
another  agency  or  entity)  that  rely  upon 
the  compromised  information;  and 
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(c)  The  disclosure  is  made  to  such 
agencies,  entities,  and  persons  who  are 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent,  . 
minimize,  or  remedy  such  harm. 

[FR  Doc.  E8-6648  Filed  3-31-08;  8:45  ami 
BILLING  CODE  4310-a4-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

{CO-922-08-1310-FI;  COC62074] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease. 


SUMMARY:  Under  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  the  Bureau  of 
Land  Management  (BLM)  received  a 
petition  for  reinstatement  of  oil  and  gas 
lease  COC62074  from  Red  Willow 
Production,  LLC  for  lands  in  Jackson 
County,  Colorado.  The  petition  was 
filed  on  time  and  was  accompanied  by 
all  the  rentals  due  since  the  date  the 
lease  terminated  under  the  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Milada 
Krasilinec,  Land  Law  Examiner,  Branch 
of  Fluid  Minerals  Adjudication,  at 
303.239.3767. 

SUPPLEMENTARY  INFORMATION:  The  lessee 
has  agreed  to  the  amended  lease  terms 
for  rentals  and  royalties  at  rates  of 
$10.00  per  acre  or  fraction  thereof,  per 
year  and  16%  percent,  respectively.  The 
lessee  has  paid  the  required  $500 
administrative  fee  and  $163  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  COC62074  effective  September  1, 
2007,  under  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Dated:  March  26,  2008. 

Milada  Krasilinec, 

Land  Law  Examiner. 

[FR  Doc.  E8-6621  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4310-OB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-922-08-1310-FI;  COC62079] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease. 

SUMMARY:  Under  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  the  Bureau  of 
Land  Management  (BLM)  received  a 
petition  for  reinstatement  of  oil  and  gas 
lease  COC62079  from  Red  Willow 
Production,  LLC  for  lands  in  Jackson 
County,  Colorado.  The  petition  was 
filed  on  time  and  was  accompanied  by 
all  the  rentals  due  since  the  date  the 
lease  terminated  under  the  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Milada 
Krasilinec,  Land  Law  Examiner,  Branch 
of  Fluid  Minerals  Adjudication,  at  303- 
239-3767. 

SUPPLEMENTARY  INFORMATION:  The  lessee 
has  agreed  to  the  amended  lease  terms 
for  rentals  and  royalties  at  rates  of 
$10.00  per  acre  or  fraction  thereof,  per 
year  and  16%  percent,  respectively.  The 
lessee  has  paid  the  required  $500 
administrative  fee  and  $163  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  COC62079  effective  September  1, 
2007,  under  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Dated:  March  26,  2008. 

Milada  Krasilinec, 

Land  Law  Examiner. 

[FR  Doc.  E8-6623  Filed  3S-31-08;  8:45  am] 
BILLING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-027-1020-PM)20H;  HAG-08-0065] 

Notice  of  Solicitation  of  Applications 
for  the  Steens  Mountain  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice:  Solicitation  of 
Applications. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  requesting  public 
applications  to  fill  four  expired  terms  on 
the  Steens  Mountain  Advisory  Council 
(SMAC).  Applications  will  be  accepted 
for  a  person  who  is  a  local 
environmental  representative,  a  person 
who  is  a  grazing  permittee  in  the  Steens 
Mountain  Cooperative  Management  and 
Protection  Area  (CMPA),  a  person  with 
expertise  and  interest  in  wild  horse 
management,  and  a  person  who  is  a 
member  of  the  dispersed  recreation 
community  on  the  Steens  Mountains. 
DATES:  Send  all  applications  to  the 
address  listed  below  no  later  than  May 
1.  2008. 

ADDRESSES:  Applicants  can  obtain 
application  forms  from  Kevin  Thissell, 
Temporary  SMAC  Coordinator,  Burns 
District  Office,  28910  Highway  20  West, 
Hines,  Oregon  97738,  (541)  573—4541, 
or  Kevin_Thissell@or.blm.gov.  Send  all 
application  materials  to  this  address 
prior  to  the  closing  date  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
SMAC  advises  the  BLM  on  the 
management  of  the  Steens  Mountain 
CMPA  as  described  in  Public  Law  1 06- 
399.  Each  member  will  be  a  person  who, 
as  a  result  of  training  and  experience, 
has  knowledge  or  special  expertise  that 
qualifies  him  or  her  to  provide  advice 
from  the  categories  of  interest  identified 
above. 

These  positions  will  be  for  the  full 
term  of  three  years,  expiring  in  October 
of  2011. 

The  SMAC  members  serve  without 
monetary  compensation,  but  are 
reimbursed  for  travel  and  per  diem 
expenses  at  current  rates  for  government 
employees.  The  SMAC  meets  only  at  the 
call  of  the  Designated  Federal  Official, 
but  not  less  than  once  per  year. 

The  following  must  accompany  all 
nominations:  A  completed  background 
information  nomination  form;  letters  of 
reference  from  the  constituency  to  be 
represented:  and  any  other  information 
that  details  the  nominee’s  qualifications. 

The  letter  of  application  should 
specify  the  category  the  applicant  would 
like  to  represent.  Application  forms  and 
letters  of  reference  will  be  reviewed  by 
the  County  Court  of  Harney  County  and 
the  BLM.  The  BLM  will  then  forward 
recommended  nominations  to  the 
Secretary  of  the  Interior,  who  has 
responsibility  for  making  the 
appointments. 

Karla  Bird, 

Andrews  Resource  Area  Field  Manager. 

[FR  Doc.  E8-6650  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4310-33-P 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  Civil  Penalties 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  summarizing  Outer 
Continental  Shelf  Civil  Penalties  paid 
from  January  1,  2007,  through  December 
31.  2007. 

SUMMARY:  This  notice  provides  a  listing 
of  civil  penalties  paid  from  January  1, 
2007,  through  December  31,  2007,  for 
violations  of  the  Outer  Continental  Shelf 
Lands  Act.  The  goal  of  the  MMS  Outer 
Continental  Shelf  Civil  Penalties 
Program  is  to  assure  safe  and  clean 
operations  on  the  Outer  Continental 
Shelf.  Through  the  pursuit,  assessment, 
and  collection  of  civil  penalties  and 
referrals  for  the  consideration  of 
criminal  penalties,  the  program  is 
designed  to  encourage  compliance  with 
applicable  statutes  and  regulations.  The 
purpose  of  publishing  the  penalties 
summary  is»to  provide  information  to 
the  public  on  violations  of  special 
concern  in  Outer  Continental  Shelf 
operations  and  to  provide  an  additional 
incentive  for  safe  and  environmentally 
sound  operations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  McCammon,  Program 
Coordinator,  at  703-787-1292. 
SUPPLEMENTARY  INFORMATION:  The  Oil 
Pollution  Act  of  1990  (OPA  90) 
strengthened  section  24  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA) 
Amendments  of  1978.  Subtitle  B  of  OPA 
90,  titled  “Penalties,”  increased  the 
amount  of  the  civil  penalty  from  a 
maximum  of  $10,000  to  a  maximum  of 
$20,000  per  violation  for  each  day  of 
noncompliance.  More  importantly,  in 
cases  where  a  failure  to  comply  with 
applicable  regulations  constitutes  or 
constituted  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life);  property;  any  mineral 
deposit;  or  the  marine,  coastal,  or 
human  environment;  OPA  90  provided 
the  Secretary  of  the  Interior  (Secretary) 
with  the  authority  to  assess  a  cTvil 
penalty  without  regard  to  the 
requirement  of  expiration  of  a  perisd  of 
time  allowed  for  corrective  action. 

The  provisions  of  OPA  90  also  require 
the  Secretary  to  adjust  the  maximum 
civil  penalty  to  reflect  any  increases  in 
the  Consumer  Price  Index  (CPI).  Every 
3  years,  MMS  analyzes  the  civil  penalty 
maximum  amount  in  conjunction  with 
the  CPI  prepared  by  the  U.S. 


Department  of  Labor.  If  an  adjustment  is 
necessary,  MMS  informs  the  public 
through  the  Federal  Register  of  the  new 
maximum  amount.  The  MMS  has 
published  regulations  adjusting  the  civil 
penalty  assessment  to  $25,000  in  August 
8, 1997  (62  FR  42668),  to  $30,000  in 
November  28,  2003  (68  FR  61622),  and 
to  $35,000  in  February  28,  2007  (72  FR 
8897). 

Between  August  18,  1990,  and 
January  2008,  MMS  initiated  623  civil 
penalty  reviews.  Operators  have  paid 
498  civil  penalties  for  a  total  of 
$18,591,792  in  fines. 

On  September  1, 1997,  the  Associate 
Director  of  Offshore  Minerals 
Management  issued  a  notice  informing 
lessees  and  operators  of  Federal  oil,  gas, 
and  sulphur  leases  on  the  OCS  that 
MMS  will  annually  publish  a  summary 
of  OCS  civil  penalties  paid.  The  annual 
summary  will  highlight  the  identity  of 
the  party,  the  violation  and  date,  the 
amount  and  date  paid,  and  the 
regulation  violated.  The  following  table 
provides  a  listing  of  the  36  penalties 
paid  between  January  1,  2007,  and 
December  31,  2007.  The  total  amount 
collected  is  $3,106,000.  The  list  is 
posted  on  the  MMS’s  Web  page  at 
h  Up ;//  WWW. mms.gov/civilpenalties/. 


2(X)7  Civil/Criminal  Penalties  Summary— All  Penalties  Paid  in  Calendar  Year  2007 

[1/1/2007-12/31/2007] 


Operator  name 
and  case  No. 

Violation  and  date(s) 

1 _ 

Penalty  paid  and  date  paid 

Regulation(s)  violated 
(30  CFR) 

Retro  Ventures,  Inc.,  G- 
2002-042. 

The  boat  landing  Emergency  Shut-down  (ESD)  station 
by-passed,  and  the  ESD  station  at  the  top  of  the 
stairs  leading  to  the  boat  landing  was  also  by¬ 
passed — both  by  a  manual  isolation  valve. 
03-dUL-2002— 1 2-JUL-2002 

03-JUL-2002— 12-JUL-2002  - 

$60,000,  3/14/2007".'^^^,,. 

i 

§  250.803(c).  §  250.803(c). 

BP  Exploration  &  Production 
Inc.,  (Diamond  Offshore 
Drilling,  Inc.),  G-2004- 
003. 

Operator  failed  to  verify  employees  were  trained  to 
competently  perform  the  assigned  well  control  du¬ 
ties.  Additionally,  they  failed  to  have  a  remote-con¬ 
trolled  station  that  could  operate  the  valves  in  the 
flow  and  vent  lines  of  the  diverter.  These  violations 
contributed  to  a  loss  of  well  control  event  on  No¬ 
vember  14,  2002.  There  was  no  pollution  or  injuries. 
04-NOV-2002— 1 4-NOV-2002 

1 3-NOV-2002— 1 3-NOV-2002 

$41,000,  10/25/2007  . 

1 

§250.1 503(a), 

§  250.409(c). 

The  Houston  Exploration 
Company,  G-2006-016. 

Two  ESD  stations  at  the  boat  landing  were  taken  out- 
of-service  and  the  two  primary  meEtns  of  escape 
were  unsafe. 

1 8-NOV-2005— 1  fr-J  AN-2006 

28-OCT-2005— 1 8-J  AN-2006 

$317,500,  2/27/2007  . 

§  250.803(b)(4),  §250.107. 

Maritech  Resources  Inc.,  G- 
2006-021. 

A  major  component  of  the  etpproved  dry  chemical  fire¬ 
fighting  system  was  inoperable.  Four  350-pound 
wheel  unit  fire  extinguishers  were  rrot  ready-for-use 
since  the  nitrogen  cylinders  were  not  connected. 

1  10-MAR-2005— 10-MAR-2005 

$30,000,3/22/2007  . 

§  250.803(b)(8). 
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2007  Civil/Criminal  Penalties  Summary— All  Penalties  Paid  in  Calendar  Year  2007— Continued 

[1/1/2007-12/31/2007] 


Operator  name 
and  case  No. 

Violation  and  date(s) 

Penalty  paid  and  date  paid 

Regulation(s)  violated 
(30  CFR) 

Maritech  Resources  Inc.,  G- 
2006-024. 

The  platform  was  producing  without  operable  ESD 
stations  on  the  east  &  west  boat  landings,  and  once 
the  ESD  stations  were  repaired,  the  block  valves 
were  left  in  the  closed  position.  Additionfdly,  sur¬ 
face-controlled  subsurface  safety  valves  (SCSSV’s) 
for  Wens  B-1,  B-4.  B-IO,  B-20,  B-22,  and  B-24 
were  blocked  out-of-service  sirK:e  the  manual  over¬ 
ride  valve  was  closed  at  the  main  panel. 

01 -OCT-2005— 1 4-NOV-2005 

06-NOV-2005— 1 5-NOV-2005 

$162,500,  5/10/2007  . 

§  250.803(c),  §  250.803(c). 

Energy  Partners,  Ltd.,  G- 
2006-025. 

A  rig  floor  hand  was  injured  while  using  a  spinner 
wrerKh. 

06-APR-2006— 06-APR-2006 

$30,000,  4/23/2007  . 

§250.107. 

Merit  Energy  Company  (Is¬ 
land  Operators  Co.,  Inc.), 
G-2006-027. 

Pressure  vessel  had  a  hole  where  an  inappropriate 
patch  was  used  to  repair  it. 

1 9-DEC-2005-31  ^AN-2006 

$220,000,  4/25/2007  _ 

§250.107. 

Mariner  Energy,  IrK.,  G- 
2006-028. 

Employee  injured  when  he  fell  11  feet  while  working 
on  an  electrical  tray  1 1  feet  above  the  deck. 

01 -JUN-2006— 01  ^UN-2006 

$30,000,8/8/2007  . 

§250.107. 

Pogo  Producing  Company 
(Wood  Group  Production 
Services),  G-2006-030.  j 

The  isolation  valve  was  closed  on  the  fuel  gas  supply 
line  for  the  sump  pump,  placing  the  sump  pump  in 
an  out-of-service  mode.  The  condition  of  the  sump 
tank  was  not  being  monitored  by  platform  personnel. 

01 -APR-2006— 03-APR-2006 

$15,000,  2/14/2007  . 

§  250.300(b)(4). 

Noble  Energy,  Inc.,  G- 
2006-031. 

The  Level  Safety  High  (LSH)  on  the  bulk  oil  separator 
MBD  1000  was  found  in  the  closed  position  ren¬ 
dering  it  inoperable  (by-passed). 

Welding  operations  within  35  feet  horizontally  of 
equipment  containing  hydrocarbons  from  the  point 
of  impact  of  slag,  sparks,  or  burning  material  at 
lower  elevations  and  weis  not  otherwise  protected. 

21  -JUL-2005— 21  ^UL-2005 

21  -JUL-2005— 21  -JUL-2005 

$35,000,  1/25/2007  . 

§250.803,  §205.113. 

Nexen  Petroleum  U.S.A. 

Inc.,  G-2006-033. 

An  open  hole  was  fourKf  on  the  plus  KT  deck  leading 
to  the  boat  landing  arxl  there  was  no  barricade  to 
prevent  personnel  from  entering  the  unsafe  area. 
03-MAY-2006— 03-MAY-2006  - 

$10,000,  4/26/2007  . 

§250. 107(a). 

Merit  Energy  Company,  G- 
2006-035. 

Repairs  Were  conducted  on  the  damaged  crane  boom 
not  in  accordance  with  API  RP  2D,  Section  4.3.3(e) 
and  the  crane  was  placed  back  in-service  without 
conducting  a  load  test. 

09-AUG-2006— 09-AUG-2006 

$10,000,  3/14/2007  . 

§250.108. 

Apache  Corporation,  G- 
2006-036.  - 

Records  verified  there  was  not  a  low  or  high  pressure 
test  conducted  on  ttie  following  Blow  Odt  Pfeventor 
(BOP)  related  equipment:  HCR  choke  valve,  manual 
choke  valve,  HCR  kill  valve,  manual  kill  valve,  kill 
line  check  valve.  Inside  BOP  valve  and  choke  mani¬ 
fold.  These  violations  were  for  2  BOP  test  periods, 
7/19/2006  and  7/26/2006.  A  mud-pit-level  indicator 
with  both  visual  and  audible  warning  devices  had 
not  been  installed.  There  was  not  a  BOP  station  in- 
stcUled  in  the  work  basket  of  the  snubbing  unit.  The 
secondary  power  source  (air  supply)  was  isolated 
with  a  closed  manual  block  valve  located  on  the 
inlet 'piping  to  the  accumulator. 

02-AUG-2006— 02-AUG-2006 

1 9-OUL-2006— 02-AUG-2006 

21  ^UL-2006— 02-AUG-2006 

21-JUL-2006— 02-AUG-2006 

26-JUL-2006— 02-AUG-2006 

$446,000,  8/3/2007  . 

! 

§250.61 5(c),  §250.61 6(a), 
§250.61 4(c), 

§250.61 5(c), 

§  250.616(a). 

17380 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


2007  ClVIiyCRIMINAL  PENALTIES  SUMMARY— ALL  PENALTIES  PAID  IN  CALENDAR  YEAR  2007— Continued 

[1/1/2007-12/31/2007] 


Operator  name 
and  case  No. 

Violation  and  date(s) 

Penalty  paid  and  date  paid 

Regulation(s)  violated 
(30  CFR) 

NCX  Company,  L.L.C.,  G- 
2006-037. 

Records  verify  that  the  Flow  Safety  Valves  (FSV)  for 
Wells  B3  and  B9  were  not  tested  during  the  months 
of  April,  May,  June,  and  July  of  2006,  and  the  FSV 
for  Well  B13  was  not  tested  during  the  months  of 
March  and  /Vpril  of  2006.  The  Surface  Safety  Valves 
(SSV)  for  Wells  B3  and  B9  were  not  tested  during 
the  months  of  April,  May,  June,  and  July  of  2006, 
and  the  SSV  for  Well  B13  was  not  tested  during  the 
months  of  March  and  April  of  2006.  The  Pressure 
Safety  High  and  Low  (PSHL)  for  Wells  B3  and  B9 
were  not  tested  during  the  months  of  May,  June, 
and  July  of  2006.  The  LSH  for  the  new  sump  pump 
(ABJ-B^I)  was  not  tested  since  the  installation 
during  the  months  of  June  and  July  of  2006. 

01-APR-2006— 01-MAY-2006,  01 -APR-2006— 01- 
MAY-2006,  01 -JUL-2006— 01 -AUG-2006.  01- 

JUL-2006— 01 -AUG-2006,  0l-^UL-2006— 01- 

AUG-2006,  01-JUN-2006— 01-UUL-2006,  01- 

JUN-2006— 01 -JUL-2006,  01 ^UN-2006— 01- 

JUL-2006.  01 -MAR-2006—01 -APR-2006.  01- 

MAR-2006— 01 -APR-2006,  01-MAY-2006— 01- 
JUN-2006,  01-MAY-2006— 01-JUN-2006,  01- 

M  AY-2006— 01 -JUN-2006 

$170,000,  6/27/2007  . 

§  250.804(a)(5), 

§  250.804(a)(6), 

§  250.804(a)(3), 

§  250.804(a)(5), 

§  250.804(a)(6), 

§  250.804(a)(3), 

§  250.804(a)(5), 

§  250.804(a)(6), 

§  250.804(a)(5), 

§  250.804(a)(6), 

§  250.804(a)(3), 

§  250.804(a)(5), 

§  250.804(a)(6). 

Forest  Oil  Corporation,  G- 
2006-038. 

On  WD  34  #3  caisson,  an  open  hole  was  found  on  the 
plus  10'  deck  leading  to  the  boat  landing  with  no 
barricade  to  prevent  personnel  from  entering  the  un¬ 
safe  area.  On  WD  34  #1  caisson,  there  were  2 
open  holes  found:  one  open  hole  at  the  boat  landing 
with  no  barricade  and  one  opening  in  the  deck  on 
the  top  deck  below  the  heliport,  which  was  rK>t  cov¬ 
ered,  guarded,  or  otherwise  made  inaccessible. 

1 8-M  AY-2006— 1 8-M  AY-2006 

$30,000,  7/23/2007  . 

§250.107. 

SPN  Resources,  G-2006- 
040. 

Well  A-16  Flowline  PSHL  were  bypassed  while  not 
being  flagged  or  monitored.  /Uso,'  the  isolation  valve 
directly  upstream  of  the  PSV  on  the  compressor  first 
stage  suction  scrubber  was  closed  thus  rerxlering 
the  PSV  inoperable. 

1 4-M  AY-2006— 1 5-M  AY-2006 

$20,000,6/15/2007  . 

3MM  erlT 

§  250.803(c). 

Chevron  U.S.A.  Inc.,  G- 
2006-041. 

The  LSH  on  Run  Tank,  MAJ  1027,  was  bypassed 
while  changing  a  leaking  site  glass.  There  was  no 
way  to  nfKMiitor  the  level  inside  the  vessel  which  was 
a  contributing  factor  to  the  2  bbl  oil  spill  on  August 
1,2006. 

01-AUG-2006— 01-AUG-2006  ^ ’  1 

$15,000,  4/10/2007  .T:?.?.... 

‘-Kj;  ? 

§  250.803(c). 

Freeport-McMoRan  Energy 
LLC,  G-2007-001. 

While  changing  the  orifice  plate  on  the  test  separator 
meter  run,  the  lead  operator  was  overcome  by  H2S 
gas.  The  bottom  gate  of  the  orifice  fitting  did  not 
seal  completely,  allowing  gas  to  leak  into  the  atmos¬ 
phere:  and  proper  H2S  safety  measures  had  not 
been  taken. 

22-SEP-2006— 22-SEP-2006 

22-SEP-2006— 22-SEP-2006 

$50,000,  9/10/2007  . 

§250.107,  §250.490(0(1- 
13). 

Stone  Energy  Corporation, 
G-2007-002. 

The  SCSSV  for  a  well  was  found  open  and  the  man¬ 
ual  block  valve  on  the  control  line  located  at  the  well 
was  closed  rendering  the  SCSSV  inoperable  (by¬ 
passed),  the  valve  would  not  dose  as  designed  with 
the  loss  of  hydraulic  pressure. 

1 9-AUG-2006— 1 9-AUG-2006 

$10,000,  4/26/2007  . 

• 

§250.803. 

Remington  Oil  and  Gas  Cor¬ 
poration,  G-2007-004. 

The  mechanical  ventilation  safety  system  protecting 
the  Mud  Engineer’s  portcible  building  wcMS  found 
manually  by-passed. 

26-SEP-2006— 26-SEP-2006 

$17,500,8/7/2007  ..: . 

§  250.459(d). 
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[1/1/2007-12/31/2007] 


Operator  name 
and  case  No. 

Violation  and  date(s) 

Penalty  paid  and  date  paid 

Regulation(s)  violated 
(30  CFR) 

TDC  Energy  LLC  . 

G-2007-005 

A  pollution  event  occurred  with  approximately  28  gal¬ 
lons  spilled  into  Gulf  waters;  the  skimmer  tank  skid, 
sump  tank  skid,  and  condensate  pump  containment 
skid  were  all  full  of  oil;  and  the  sump  pump  was  in¬ 
operable. 

1 3- SEP-2006— 1 4-SEP-2006 

1 4- SEP-2006— 1 4-SEP-2006 

1 4-SEP-2006— 1 4-SEP-2006 

$72,000,  7/10/2007  . 

§  250.300(a).  §  250.300(b), 

§  250.300(b). 

Linder  Oil  Company,  A  Part¬ 
nership,  G-2007-006. 

Four  violations  in  this  case:  Oil  and  Grease  on  Stair¬ 
way  (primary  means  of  escape);  Boat  landing 
blocked  off;  Gas  detection  alarm  system  disabled; 
and  access  to  two  350#  wheeled  fire  extinguishers 
were  blocked  off. 

1 3-SEP-2006— 1 3-SEP-2006 

1 3-SEP-2006— 1 3-SEP-2006 

1 3-SEP-2006— 1 3-SEP-2006 

1 3-SEP-2006— 1 3-SEP-2006 

$65,000,7/11/2007  . 

§250.107,  §250.107, 

.  §250.107,  §250.803. 

Forest  Oil  Corporation,  G- 
2007-007. 

During  an  inspection  on  May  18,  2006,  the  LSH  on 
the  vent  scrubber  was  found  by-passed,  as  well  as 
the  gas  lift  line  to  the  sump  pile  was  disconnected 
rendering  the  sump  pile  inoperable.  During  this  ini¬ 
tial  inspection,  there  were  2  violations  written-up  for 
oil  accumulations,  one  being  in  the  compressor  skid 
and  the  second  around  the  deck  of  the  crane.  Dur¬ 
ing  a  follow-up  inspection  on  June  9,  2006,  a  closed 
block  valve  was  found  on  the  supply  line  to  the  gas 
lift  for  the  sump  pile  rendering  the  sump  pile  inoper¬ 
able.  On  a  third  follow-up  inspection  on  June  13, 
2006,  the  entire  gas  detector  relay  panel  was  found 
in  by-pass,  there  were  also  2  violations  documented 
for  oil  accumulations,  both  in  the  same  areas  as 
documented  on  the  May  18th  inspection  (com¬ 
pressor  skid  and  deck  area  around  the  crane). 
09-JUN-2006— 09-dUN-2006 

1 3-JUN-2006— 1 3-JUN-2006 

1 8-M  AY-2006— 1 8-M  AY-2006 

1 8-MAY-2006— 1 8-MAY-2006 

$80,000,  10/5/2007  . 

§  250.300(b)(4). 

§  250.803(c)(1). 

§  250.803(c)(1). 

§  250.300(b)(4). 

Forest  Oil  Corporation,  G- 
2007-008. 

The  MMS  inspector  found  an  open  hole  around  the 
BOP  ri^  on  the  top  deck,  as  well  as  an  open  hole 
around  the  BOP  riser  in  the  well  bay  area  that  was 
not  property  barricaded  to  prevent  a  person’s  foot  or 
body  from  inadvertently  falling  through  the  hole. 

1 4-NOV-2006— 1 8-NOV-2006 

$80,000,  6/26/2007  . 

§250.107. 

Pogo  Producing  Company, 
G-2007-010. 

The  departing  sales  gas  pipeline  shut  down  valve 
spool  connector  between  the  ball  valve  and  the  me¬ 
chanical  robot  device,  used  to  open  and  close  the 
valve,  was  cracked  and  allowing  gas  to  escape  into 
the  atmosphere. 

08-UAN-2007— 1 3-JAN-2007 

$120,000,  6/7/2007  . 

§250.107. 

Nippon  Oil  Exploration 

U.S.A.  Limited,  G-2007- 
013. 

The  upper  and  lower  isolation  valves  on  the  LSH  on 
the  Vent  Scrubber  were  found  in  the  closed  posi¬ 
tion,  by-passed. 

26-FEB-2007— 26-FEB-2007 

$10,000,  10/23/2007  . 

i 

§  250.803(c). 

GOM  Shelf  LLC  (Rowan 
Drilling),  G-2007-014. 

Stairs  and  handrail  on  the  cantilever  pipe  rack  deck 
had  been  removed  in  order  to  install  the  diverter 
housing  under  the  decking.  With  the  stairs  removed, 
there  was  no  other  access  to  the  pipe  rack  deck.  In¬ 
stead  of  replacing  the  stairs,  the  employees  were 
observed  climbing  over  railing  and  stretching  from 
the  top  of  the  shaker  house  to  the  pipe  deck.  They 
were  not  wearing  fall  protection  (estimated  fall  of  25' 
to  the  deck  below).  Additionally,  the  two  areas 
where  the  handrail  and  stairs  had  been  removed 
were  not  barricaded  or  properly  guarded. 

1 1  ^AN-2007— 1  L-^AN-2007 

$40,000,  8/3/2007  . 

1 

§  250.401(e). 

Energy  Partners,  Ltd,  G- 
2007-015. 

The  fuel  gas  scrubber  PSV  was  found  blocked  off  and 
not  flagged  or  monitored  by  personnel. 
08-MAR-2007— 1 5-MAR-2007. 

$80,000,  7/17/2007  . 

§  250.803(c). 

17382 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


2007  CiviiyCRiMiNAL  Penalties  Summary— All  Penalties  Paid  in  Calendar  Year  2007 — Continued 

[1/1/2007-12/31/2007] 


Operator  name 
and  case  No. 

Violation  eind  date(s) 

1 

Penalty  paid  and  date  paid 

Regulation(s)  violated 
(30  CFR) 

Devon  Energy  Production 
Company,  L.P.,  G-2007- 
017. 

An  employee’s  unsafe  and  un-workmanlike  action  re¬ 
sulted  in  him  falling  15'  to  the  deck  below. 

1 6-MAR-2007— 1 6-M  AR-2007 

$20,000,  12/11/2007  . 

§250.107. 

PetroQuest  Energy  LLC,  G- 
2007-018. 

The  SCSSV  had  been  rendered  inoperable  since  the 
Isolation  valve  located  at  the  wellhead  was  closed. 

1 5-MAR-2007—25-M  AR-2007 

$10,000,  9/5/2007  . 

§  250.803(c). 

Apache  Corporation,  G- 
2007-019. 

There  was  a  failure  to  maintain  an  operable  drill  floor 
Emergency  Shut-Down  station  with  simultaneous 
well  production.  , 

1 6-APR-2007— 1 6-APR-2007 

$20,000,  9/26/2007  . 

§250.406. 

Petrobras  America  Inc.,  G- 
2007-020. 

During  completion  operations  on  the  Transocean  Off¬ 
shore  FI  00  drilling  rig,  two  contract  workers  were 
seriously  injured  when  a  lifting  sub  that  was  being 
used  to  lift  production  tubing  backed  out  of  its  con¬ 
nection  and  fell  65'  to  the  rig  floor  striking  the  2  ' 
workers. 

1 9-FEB-2007— 1 9-FEB-2007 

$30,000,  11/6/2007  . 

§  250.107(a). 

Dominion  Exploration  &  Pro¬ 
duction,  Inc.,  G-2007-024. 

After  being  denied  a  departure  request  to  produce  the 
H2  well  with  casing  pressure.  Dominion  pulled  the 
DX  plug  and  produced  the  well  for  279  days. 

1 5-UUN-2006—20-M  AR-2007 

$697,500,  12/13/2007  . 

§250.1 07(a). 

W&T  Offshore,  Inc.,  G- 
2007-026. 

The  MMS  Inspector  found  the  starter  gas  for  the  fire 
water  pump  was  blocked  closed  rendering  the  pump 
inoperable. 

1 3-MAY-2007— 1 3-MAY-2007 

$35,000,  12/19/2007  . 

§  250.803(b)(8). 

Apache  Corporation,  G- 
2007-028. 

The  MMS  Inspector  discovered  that  an  additional  sec¬ 
tion  of  metal  plating  had  been  removed  from  the 
ladder  access  opening  for  the  mud  pit  tank.  The  re¬ 
moved  section  extended  the  opening  beyond  the 
three  barricaded  sides  of  the  ladder  access,  cre¬ 
ating  a  hazard  for  personnel. 

13-APR  -2007  -13-APR-2007 

$12,000,  11/15/2007  . 

i 

CFR  250.107. 

Devon  Energy  Production 

Co.,  L.P..  G-2007-032. 

The  LSH  on  the  1st  stage  suction  scrubber;  and  the 
LSH  on  the  3rd  stage  suction  scrubber  were  both 
found  in  by-pass. 

22-JUN-2007— 22-JUN-2007 

22-JUN-2007— 22-JUN-2007 

$15,000,  12/19/2007  . 

§  250.803(c),  §  250.803(C). 

Total  Penalties  Paid:  1/1/07-12/31/07 
36  Cases:  $3,106,000 


The  purpose  of  publishing  the 
penalties  summary  is  to  provide 
information  to  the  public  on  violations 
of  special  concern  in  OCS  operations 
and  to  provide  an  additional  incentive 
for  safe  and  environmentally  sound 
operations. 

Authority:  31  U.S.C.  9701, 43  U.S.C.  1334. 
Dated;  February  26,  2008. 

Chris  Oynes, 

Associate  Director  for  Offshore  Minerals 
Management. 

IFR  Doc.  E8-6687  Filed  3-31-08;  8:45  am) 
BILUNG  CODE  4310-MR-P 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Paperwork  Reduction  Act;  30-Day 
Notice 

AGENCY:  Office  of  National  Drug  Control 
Policy.  .  j 


The  Office  of  Rational  Drug  Control 
Policy  (ONDCP)  proposes  the  collection 
of  information  concerning  student  drug 
testing.  There  was  one  request  for  the 
survey  instrument  from  the  New  York 
State  Office  of  Alcoholism  and 
Substance  Abuse  Services,  Bureau  of 
Grants  Management  and  Federal  Affairs. 
ONDCP  invites  interested  persons  to 
submit  comments  to  the  Office  of 
Management  and  Budget  (OMB) 
regarding  any  aspect  of  this  proposed 
effort. 

Type  of  Collection:  Survey  of  State 
Educational  Directors. 

Title  of  Information  Collection: 

Federal  Safe  and  Drug  Free  Schools 
State  formula  grant  (Title  IV)  resources 
supporting  Student  Drug  Testing 
Programs  in  the  Nation’s  schools. 

Frequency:  Annually  by  fiscal  year. 

Affected  Public:  Instrumentalities  of 
state,  local,  and  tribal  educational  u-.  >  ■- 
entities.  ;  ^  ii 


Estimated  Burden:  Minimal  since 
State  Education  Agencies  have  pre- 
established  reporting  relationships  with 
Local  Education  Agencies  (LEAs).  LEAs 
receiving  funds  under  Title  IV  must 
report  on  the  services  and  activities 
supported  by  these  funds. 

Send  comments  to  John  Kraemer, 
OMB  Desk  Officer  for  ONDCP,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503.  Comments  must 
be  received  within  30  days.  Additional 
information  may  be  requested  by 
facsimile  transmission  to  (202)  395- 
5276,  attention:  Meredith  DeFraites  or 
by  e-mail  to 

Meredith_L._DeFraites@ondcp.eop.gov. 

Signed  in  Washington,  DC,  on  March  23, 
2008. 

Daniel  R.  Petersen, 

Assistant  General  Counsel. 

(FR  Doc.  E8-6604  Filed  3-31-08;  8:45  am] 
BILLING  CODE  3180-02-P  i 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Proposed  Collection:  Comment 
Request 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/of  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506{c)(A)].  This 
program  helps  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Nation^  Endowment  for  the  Arts,  on 
behalf  of  the  Federal  Council  on  the 
Arts  and  the  Humanities,  is  soliciting 
comments  concerning  the  Application 
for  Indemnification  for  Domestic 
Exhibitions.  A  copy  of  this  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  address 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before  June 
3,  2008.  The  National  Endowment  for 
the  Arts  is  particularly  interested  in 
comments  which: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;' 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  the  electronic  submissions 
of  responses. 

ADDRESSES:  Alice  Whelihan,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Room  726, 


Washington,  DC  20506-0001,  telephone 
(202)682-5574  (this  is  not  a  toll-free 
number),  fax  (202)682-5603. 

Kathleen  Edwards, 

Director,  Administrative  Services. 

(FR  Doc.  E8-6615  Filed  3-31-08;  8:45  ami 
BILLING  CODE  7536-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  and  Library 
Services;  Sunshine  Act  Meeting  of  the 
National  Museum  and  Library  Services 
Board 

agency:  Institute  of  Museum  and 
Library  Services  (IMLS),  NFAH. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  the  forthcoming  meeting  of 
the  National  Museum  and  Library 
Services  Board.  This  notice  also 
describes  the  function  of  the  Board. 
Notice  of  the  meeting  is  required  under 
the  Sunshine  in  Government  Act. 

Time  and  Date:  Tuesday,  April  15, 
2008  from  2  p.m.  to  5  p.m. 

Agenda:  Meeting  of  the  Fourteenth 
National  Museum  and  Library  Service 
Board  Meeting: 

2  p.m.-3:30  p.m.  Jury  Meeting  to 
consider  the  National  Medals  for 
Library  Services  (Closed  to  the 
Public). 

3:45  p.m.-5:15  p.m.  Jury  Meeting  to 
consider  the  National  Medals  for 
Museum  Services  (Closed  to  the 
Public). 

Place:  The  meetings  will  be  held  in 
the  Board  room  at  the  Institute  of 
Museum  and  Library  Services,  1800  M 
Street,  NW.,  9th  Floor,  Washington,  DC 
20036.  Telephone:  (202)  653-4676. 

Time  and  Date:  Wednesday,  April  16, 
2008  from  12:30  p.m.  to  3:30  p.m. 

Agenda:  Fourteenth  National  Museum 
and  Library  Services  Board  Meeting: 
12:30  p.m.-3:30  p.m.  Fourteenth 
National  Museum  and  Library 
Services  Board  Meeting: 

I.  Welcome. 

II.  Approval  of  Minutes. 

III.  Board  Progrcun. 

IV.  Financial  Update. 

V.  Legislative  Update. 

VI.  Conunittee  Discussion. 

VII.  Board  Update. 

VIII.  Adjournment. 

(Open  to  the  Public.) 

Place:  The  meeting  will  be  held  in  the 
Federal  City  Room  of  the  Phoenix  Park 
Hotel,  520  North  Capitol  Street,  NW., 
Washington,  DC  20001.  Telephone: 

(202) 638-4025. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Lyons,  Special  Events  and 


Board  Liaison,  Institute  of  Museum  and 
Library  Services,  1800  M  Street,  NW.,  . 
9th  Floor,  Washington.  DC  20036. 
Telephone:  (202)  653-4676. 
SUPPLEMENTARY  INFORMATION:  The 
National  Museum  and  Library  Services 
Board  is  established  under  the  Museum 
and  Library  Services  Act,  20  U.S.C. 
Section  9101  et  seq.  The  Board  advises 
the  Director  of  the  Institute  on  general 
policies  with  respect  to  the  duties, 
powers,  and  authorities  related  to 
Museum  and  Library  Services.  The  Jury 
Meetings  to  consider  nominations  for 
the  National  Medal  for  Museum  and 
Library  Services  on  Tuesday,  April  15, 
2008,  will  be  closed  pursuant  to 
subsections  (c)(4)  and  (c)(9)  of  section 
552b  of  Title  5,  United  States  Code 
because  the  Board  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  and 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  The  meeting  from  12:30 
p.m.  until  3:30  p.m.  on  Wednesday, 
April  16,  2008  is  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  and  Library 
"Services,  1800  M  Street,  NW.,  9th  FI., 
Washington,  DC  20036.  Telephone: 
(202)  653-4676;  'TDD  (202)  653-4614  at 
least  seven  (7)  days  prior  to  the  meeting 
date. 

Dated:  March  24,  2008. 

Kate  Femstrom, 

Chief  of  Staff. 

[FR  Doc.  E8-6541  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  7036-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Coilection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  and  solicitation  of  public 
comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 
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1.  The  title  of  the  information 
collection:  NRC  Form  536,  “Operator 
Licensing  Examination  Data.” 

2.  Current  OMB  approval  number: 
3150-0131. 

3.  How  often  the  collection  is 
required:  Annually. 

4.  Who  is  required  or  asked  to  report: 
All  holders  of  operator  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

5.  The  number  of  annual  respondents: 
80. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  80. 

7.  Abstract:  NRC  is  requesting 
renewal  of  its  clearance  to  annually 
request  all  commercial  power  reactor 
licensees  and  applicants  for  an 
operating  license  to  voluntarily  send  to 
the  NRC:  (1)  Their  projected  number  of 
candidates  for  operator  licensing  initials 
examinations;  (2)  the  estimated  dates  of 
the  examinations;  (3)  if  the  examination 
will  be  facility  developed  or  NRC 
developed,  and  (4)  the  estimated 
number  of  individuals  that  will 
participate  in  the  Generic  Fundamentals 
Examination  (GFE)  for  that  calendar 
year.  Except  for  the  GFE,  this 
information  is  used  to  plan  budgets  and 
resources  in  regard  to  operator 
examination  scheduling  in  order  to  meet 
the  needs  of  the  nuclear  Industry. 

Submit,  by  June  2,  2008,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  binden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F21,  Rockville,  MD' 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Margaret  A.  Janney  (T-5  F52), 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  by 


telephone  at  301-415-7245,  or  by  e-mail 
to  INFOCOLLECTS@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  2008. 

For  the  Nuclear  Regulatory  Commission. 
Gregory  Trussell, 

Acting  NRC  Clearance  Officer,  Office  of 
Information  Services. 

[FR  Doc.  E8-6626  Filed  3-31-08;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Entergy  Operations,  Inc.;  Arkansas 
Nuclear  One,  Unit  2;  Exemption 

1.0  Background 

Entergy  Operations,  Inc.  (Entergy, 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  NTF-6  which 
authorizes  operation  of  the  Arkansas 
Nuclear  One,  Unit  2  {ANO-2).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (NRC,  the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  (PWR)  located  in  Pope 
County,  Arkansas. 

2.0  Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  §  50.46, 
“Acceptance  criteria  for  emergency  core 
cooling  systems  for  light-water  nuclear 
power  reactors,”  requires,  among  other 
items,  that  “[ejach  boiling  or 
pressurized  light-water  nuclear  power 
reactor  fueled  with  uranium  oxide 
pellets  within  cylindrical  zircaloy  or 
ZIRLO  cladding  must  be  provided  with 
an  emergency  core  cooling  system 
(ECCS)  that  must  be  designed  so  that  its 
calculated  cooling  performance 
following  postulated  loss-of-coolant 
accidents  [(LOCAs)]  conforms  to  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section.”  Appendix  K  to  10  CFR  part  50, 
“ECCS  Evaluation  Models,”  requires, 
among  other  items,  that  the  rate  of 
energy  release,  hydrogen  generation, 
and  cladding  oxidation  from  the  metal/ 
water  reaction  shall  be  calculated  using 
the  Baker-Just  equation.  The  regulations 
of  10  CFR  50.46  and  10  CFR  part  50, 
Appendix  K,  make  no  provision  for  use 
of  fuel  rods  clad  in  a  material  other  than 
zircaloy  or  ZIRLO.  Since  the  chemical 
composition  of  the  Optimized  ZIRLO™ 
alloy  differs  from  the  specifrcations  for 
zircaloy  or  ZIRLO,  a  plant-specific 
exemption  is  required  to  allow  the  use 
of  the  Optimized  ZIRLO™  alloy  as  a 
cladding  material  at  ANO-2.  Therefore, 


by  letter  dated  April  24,  2007,  the 
licensee  requested  the  use  of  the 
Optimized  ZIRLO™  for  fuel  rod 
cladding  at  ANO-2. 

3.0  Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 

(2)  when  special  circumstances  are 
present. 

Authorized  by  Law 

This  exemption  results  in  changes  to 
the  operation  of  the  plant  by  allowing 
the  use  of  the  Optimized  ZIRLO™  as 
fuel  rod  cladding  material  in  lieu  of 
zircaloy  or  ZIRLO.  As  stated  above,  10 
CFR  50.12  allows  the  NRC  to  grant 
exemptions  from  the  requirements  of  10 
CFR  part  50.  The  NRC  staff  has 
determined  that  granting  of  the 
licensee’s  proposed  exemption  will  not 
result  in  a  violation  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  the 
Commission’s  regulations.  Therefore, 
the  exemption  is  authorized  by  law. 

No  Undue  Risk  to  Public  Health  and 
Safety  , 

By  letter  dated  June  10,  2005,  the  NRC 
staff  approved  Westinghouse  Topical 
Report  WCAP-12610-P-A  and  CENPD- 
404-P-A,  Addendum  1-A,  “Optimized 
ZIRLO™”  (Agencywide  Docmnents 
Access  and  Management  System 
(ADAMS)  Accession  No. 

ML051670408).  The  NRC  staff  approved 
the  use  of  Optimized  ZIRLO™  as  a  fuel 
cladding  material  based  on:  (1) 
Similarities  with  standard  ZIRLO™,  (2) 
demonstrated  material  performance,  and 

(3)  a  commitment  to  provide  irradiated 
data  and  validate  fuel  performance 
models  ahead  of  bumups  achieved  in 
batch  application.  The  NRG  staffs  safety 
evaluation  for  Optimized  ZIRLO™ 
includes  10  conditions  and  limitations 
for  its  use.  In  addition,  the  NRC’s  June 
10,  2005,  safety  evaluation  for 
Optimized  ZIRLO™  recommends  that 
the  computer  codes  used  to  perform  fuel 
design  safety  analyses  incorporate  the 
material  properties  of  Optimized 
ZIRLO™. 

The  underlying  purpose  of  10  CFR 
50.46  is  to  establish  acceptance  criteria 
for  ECCS  performance.  The  applicability 
of  these  ECCS  acceptance  criteria  has 
been  demonstrated  by  Westinghouse. 
Ring  compression  tests  performed  by 
Westinghouse  on  Optimized  ZIRLO™ 
(documented  in  Appendix  B  of  WCAP- 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17385 


12610-P-A  and  CENPD-404-P-A, 
Addendum  1-A  “Optimized  ZIRLO™,” 
July  2006,  ADAMS  Accession  No. 
ML062080576)  demonstrate  an 
acceptable  retention  of  post-quench 
ductility  up  to  2200  degrees  Fahrenheit 
[°F]  and  17  percent  equivalent  clad 
reacted  10  CFR  50.46  limits. 
Furthermore,  oxidation  measurements 
provided  by  the  licensee  (by  letter  dated 
November  6,  2007,  “SER  [Safety 
Evaluation  Report]  Compliance  with 
WCAP-12610-P-A  &  CENPD-404-P-A 
Addendum  1-A  ‘Optimized  ZIRLO™’,” 
LTR-NRC-07-58,  ADAMS  Accession 
No.  ML0731 30562),  illustrate  that  oxide 
thickness  (and  associated  hydrogen 
pickup)  for  Optimized  ZIRLO  ™  at  any 
given  burnup  would  be  less  than  both 
Zircaloy-4  and  ZIRLO™.  Hence, 
Optimized  ZIRLO  ™  would  be  expected 
to  maintain  better  post-quench  ductility. 
This  finding  is  based  on  an  ongoing 
LOCA  research  program  at  Argonne 
National  Laboratory  which  has 
identified  a  strong  correlation  between 
cladding  hydrogen  content  (due  to  in- 
service  corrosion)  and  post-quench 
ductility. 

Utilizing  currently  approved  LOCA 
models  and  methods,  Westinghouse 
performed  a  plant-specific  evaluation 
and  found  that  the  Optimized  ZIRLO 
fuel  rods  will  satisfy  the  10  CFR  50.46 
acceptance  criteria.  Therefore,  the 
exemption  request  continues  to  ensure 
that  the  underlying  purpose  of  the  rule 
is  achieved. 

Paragraph  I.A.5  of  Appendix  K  to  10 
CFR  part  50  states  that  the  rates  of 
energy,  hydrogen  concentration,  and 
cladding  oxidation  from  the  metal-water 
reaction  shall  be  calculated  using  the 
Baker-Just  equation.  Since  the  Baker- 
Just  equation  presumes  the  use  of 
zircaloy  clad  fuel,  strict  application  of 
the  rule  would  not  permit  use  of  the 
equation  for  Optimized  ZIRLO  ™ 
cladding  for  determining  acceptable  fuel 
performance.  Metal-water  reaction  tests 
performed  by  Westinghouse  on 
Optimized  ZIRLO  ™  (documented  in 
Appendix  B  of  WCAP-12610-P-A  and 
CENPD-404-P-A,  Addendum  1-A) 
demonstrate  conservative  reaction  rates 
relative  to  the  Baker-Just  equation. 

Thus,  a  prohibition  on  the  use  of 
Optimized  ZIRLO  ™  is  not  necessary  for 
the  licensee  to  achieve  the  underlying 
purpose  of  paragraph  I.A.5  of  Appendix 
K  in  these  circumstances. 

Based  on  the  above,  no  new  accident 
precursors  are  created  by  using 
Optimized  ZIRLO™,  thus,  the 
probability  of  postulated  accidents  is 
not  increased.'Also,  based  on  the  above, 
the  consequences  of  postulated 
accidents  are  not  increased.  In  addition, 
the  licensee  will  use  NRC-approved 


methods  for  the  reload  design  process 
for  ANO-2  reloads  with  Optimized 
ZIRLO™.  Therefore,  there  is  no  undue 
risk  to  public  health  and  safety  due  to 
using  Optimized  ZIRLO  ™. 

Special  Circumstances 

Special  circumstances,  in  accordance 
with  10  CFR  50.12(a)(2)(ii),  are  present 
whenever  application  of  the  regulation 
in  the  particular  circumstances  would 
not  serve  the  underlying  purpose  of  the 
rule  or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  In  this 
circumstance,  neither  10  CFR  50.46  nor 
10  CFR  part  50,  Appendix  K,  explicitly 
allows  the  use  of  Optimized  ZIRLO  ™ 
as  a  fuel  rod  cladding  material. 

The  underlying  purpose  of  10  CFR 

50.46  is  to  ensure  that  facilities  have 
adequate  acceptance  criteria  for  the 
ECCS.  Based  upon  results  of  metal- 
water  reaction  tests  and  ring- 
compression  tests  which  ensure  the 
applicability  of  ECCS  models  and 
acceptance  criteria  and  the  use  of 
approved  LOCA  models  to  ensure 
compliance  to  10  CFR  50.46  acceptance 
criteria,  the  staff  finds  it  acceptable  to 
grant  an  exemption  from  the  10  CFR 

50.46  and  Appendix  K  to  10  CFR  part 
50  to  allow  the  use  of  Optimized 
ZIRLO™  in  future  reloads  at  ANO— 2. 

On  June  10,  2005,  the  NRC  staff 
approved  WCAP-12610-P-A  and 
CENPD— 404-P-A,  Addendum  1-A,  in 
which  Westinghouse  demonstrated  that 
the  effectiveness  of  the  ECCS  will  not  be 
affected  by  a  change  from  zircaloy  to 
Optimized  ZIRLO™.  The  analysis 
described  in  the  WCAP-12610— P-A  and 
CENPD-404-P-A  also  demonstrated 
that  the  ECCS  acceptance  criteria 
applied  to  reactors  fueled  with  zircaloy 
fuel  rod  cladding  are  also  applicable  to 
reactors  fueled  with  Optimized 
ZIRLO™  WCAP-12610-P-A  and 
CENPD-404-P-A  fuel  rod  cladding. 

The  underlying  purpose  of  1 0  CFR 
part  50,  Appendix  K,  paragraph  I.A.5,  is 
to  ensure  that  cladding  oxidation  and 
hydrogen  generation  are  appropriately 
limited  during  a  LOCA  and 
conservatively  accounted  for  in  the 
ECCS  evaluation  model.  Appendix  K  to 
10  CFR  part  50  requires  that  the  Baker- 
Just  equation  be  used  in  the  ECCS 
evaluation  model  to  determine  the  rate 
of  energy  release,  cladding  oxidation, 
and  hydrogen  generation.  In  WCAP- 
12610-P-A  and  CENPD-404-P-A, 
Addendum  1-A  ,  Westinghouse 
demonstrated  that  the  Baker-Just  model 
is  conservative  in  all  post-LOCA 
scenarios  with  respect  to  the  use  of  the 
Optimized  ZIRLO™  as  a  fuel  rod 
cladding  material,  and  that  the  amount 
of  hydrogen  generated  in  an  Optimized 


ZIRLO™  core  during  a  LOCA  will 
remain  within  the  ANO-2  design  basis. 

Optimized  ZIRLOT^^  is  a  niobium-tin- 
iron  (Nb-Sn-Fe)  zirconium  (Zr)  based 
alloy  with  a  microstructure  comprised 
of  a  body-centered  cubic  ZrNb  phase 
and  a  close-packed  hexagonal  ZrNbFe 
phase  homogeneously  distributed 
throughout  the  zirconium  matrix. 
Optimized  ZIRLO™  fuel  cladding  is 
different  from  standard  ZIRLO'^'^  in  two 
respects:  (1)  The  Sn  content  is  lower, 
and  (2)  the  microstructure  is  different. 
This  difference  in  Sn  content  and 
microstructure  can  lead  to  differences  in 
some  material  properties.  Most  of  the 
material  properties  of  standard  ZIRLO™ 
and  Optimized  ZIRLO™  are  the  same 
within  the  uncertainty  of  the  data  and, 
therefore,  use  of  standard  ZIRLO™ 
properties  for  safety  analyses  is 
acceptable.  The  NRC  staff  has  reviewed 
the  licensee’s  request  to  use  Optimized 
ZIRLO™  for  PWR  fuel  mechanical 
designs  as  described  in  WCAP-12610- 
P-A  and  CENPD-404-P-A,  Addendum 
1-A.  In  the  June  10,  2005,  safety 
evaluation  for  WCAP-12610-P-A  and 
CENPD-404-P-A,  Addendum  1-A,  the 
NRC  staff  concluded  that,  to  the  extent 
specified  in  the  NRC  staffs  evaluation, 
the  Optimized  ZIRLO^m  properties  and 
mechanical  design  methodology  are 
acceptable  for  referencing  in  fuel  reload 
licensing  applications.  Therefore,  since 
the  underlying  purposes  of  10  CFR 

50.46  and  10  CFR  part  50,  Appendix  K, 
paragraph  I.A.5  are  achieved  through 
the  use  of  the  Optimized  ZIRLO™  as  a 
fuel  rod  cladding  material,  the  special 
circumstances  required  by  10  CFR 
50.12(a)(2)(ii)  for  the  granting  of  an 
exemption  from  10  CFR  50.46  and 
Appendix  K  to  10  CFR  part  50,  exist. 

Summary 

The  NRC  staff  has  reviewed  the 
licensee’s  request  to  use  the  Optimized 
ZIRLO™  for  fuel  rod  cladding  in  lieu  of 
zircaloy  or  ZIRLO.  Based  on  the  NRC 
staffs  evaluation,  as  set  forth  above,  the 
NRC  staff  concludes  that  the  exemption 
is  authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety, 
and  is  consistent  with  the  common 
defense  and  security.  In  addition,  the 
NRC  staff  concludes  that  the  underlying 
purposes  of  10  CFR  50.46  and  Appendix 
K  to  10  CFR  part  50,  are  achieved 
through  the  use  of  the  Optimized 
ZIRLO™  alloy.  Therefore,  pursuant  to 
10  CFR  50.12(a).  the  NRC  staff 
concludes  that  the  use  of  the  Optimized 
ZIRLO™  alloy  for  fuel  rod  cladding  is 
acceptable  and  the  exemption  from  10 
CFR  50.46  and  Appendix  K  to  10  CFR^ 
part  50,  is  justified.  Although  the  use  of 
Optimized  ZIRLO™  is  allowed,  the 
other  requirements  of  10  CFR  50.46  and 
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Appendix  K  to  10  CFR  part  50  apply  to 
the  use  of  Optimized  ZIRLO™.  The 
conditions  and  limitations  on  the  use  of 
Optimized  ZIRLO™  will  be  discussed 
in  the  staffs  action  on  the  license 
amendment  request  submitted  by  the 
applicant  dated  April  24,  2007. 

4.0  Conclusion 

Accordingly,  the  Conunission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  Entergy 
an  exemption  from  the  requirements  of 
10  CFR  50.46  and  Appendix  K  to  10 
CFR  Part  50,  for  AN0^2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment  as  published  in  the 
Federal  Register  on  March  10,  2008  (73 
FR  12779).  This  exemption  is  effective 
upon  issuance. 

Dated  at  Rockville,  Maryland,  this  19  day 
of  March  2008. 

For  the  Nuclear  Regulatory  Commission. 
Catherine  Haney, 

Director,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  E8-6630  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  7590-01-P 


POSTAL  REGULATORY  COMMISSION 
[Docket  No.  ACR2007] 

Postal  Service  Oversight 

AGENCY:  Postal  Regulatory  Commission. 
ACTION:  Availability  of  report. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharman,  General  Counsel, 
at  202-789-6820  or 
stephen.sharfman@prc.gov. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Regulatory  Commission  (Commission) 
has  issued  its  first  Annual  Compliance 
Determination  addressing  the  United 
States  Postal  Service’s  recent  financial 
and  service  performance.  The 
Commission’s  determination,  dated 
March  27,  2008,  responds  to  a  directive 
in  the  Postal  Accountability  and 
Enhancement  Act  (PAEA)  of  2006.  See 
39  U.S.C.  3653.  It  was  prepared  after 
review  of  the  Postal  Service’s  2007 
Annual  Compliance  Report  and 
supplemental  material,  evaluation  of 
public  comments,  and  assessment  of 


data  and  information  provided  in 
several  technical  conferences. 

The  Commission’s  report  can  be 
accessed  via  http://www.prc.gov. 

Related  documents  can  also  be  found  on 
the  Commission’s  Web  site  under  the 
“Contents”  tab.  Docket  No.  ACR2007. 

Dated:  March  27,  2008. 

Steven  W.  Williams, 

Secretary. 

[FR  Doc.  E8-6701  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [to  be  published]. 
STATUS:  Closed  Meeting. 

PLACE:  100  F  Street,  NE.,  Washington, 
DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  March  31,  2008  at  10  a.m. 
CHANGE  IN  THE  MEETINGS:  Date  and  Time 
Change. 

The  Closed  Meeting  scheduled  for 
Monday,  March  31,  2008  at  10  a.m.,  has 
been  changed  to  Wednesday,  April  2, 
2008  at  10  a.m. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

'The  Office  of  the  Secretary  at  (202) 
551-5400. 

Dated:  March  27,  2008. 

Nancy  M.  Morris, 

Secretary. 

[FR  Doc.  E8-6718  Filed  3-31-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-57557;  File  No.  SR-ISE- 
2008-25] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 
LLC;  Notice  of  Filing  of  Proposed  Rule 
Change,  and  Amendment  No.  1 
Thereto,  Relating  to  the  Rescission  of 
the  “No  MPM”  Order  Type 

March  26,  2008. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)i  and  Rule  19b— 4  thereunder ,2 
notice  is  hereby  given  that  on  March  5, 


•15  U.S.C.  78s(b)(l). 
217  CFR  240.19b-4. 


2008,  the  International  Securities 
Exchange,  LLC  (“Exchange”  or  “ISE”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  substantially  prepared  by  the 
Exchange.  On  March  17,  2008,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  amend  its  rules 
to  rescind  the  “No  MPM”  order  type. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is 
italicized;  proposed  deletions  are 
enclosed  in  brackets. 

It  It  It  it  It 

Rule  2104.  Types  of  Orders 
(a)-(g)  No  change. 

[(h)  No  MPM.  Market  or  limit  orders 
that  should  not  be  executed  against 
orders  residing  in  the  Midpoint  Match. 
(See  Rule  2129)] 

[(i)](h)  No  further  change. 

[(j)l(i)  No  further  change.  ' 

[(k)](/)  No  further  change. 

[(l)](k)  No  further  change. 

[(m)](i)  No  further  change. 

[(n)](m)  No  further  change. 

[(o)](n)  No  further  change. 
***** 

21 06.  dpetiing  Process 

(a)  No  change. 

.(1)  All  order  types  other  than  Stop/ 
Stop  Limit,  [No  MPM,]  Post  Only,  FOK 
and  IOC  may  participate  in  the  opening 
transaction.  Reserve  orders  may 
participate  to  the  full  extent  of  their 
size.  Discretionary  orders  may 
participate  at  their  most  aggressive 
prices.  Pegged  orders  will  have  limit 
prices  based  upon  the  NBBO  that  is 
required  for  the  opening  transaction  to 
occur. 

(2)-(3)  No  change. 

(b) -(f)  No  change. 
***** 

2107.  Priority  and  Execution  of  Orders 

(a)  No  change. 

(b)  Order  Execution.  All  orders  are 
handled  automatically  by  the  ISE  Stock 
Exchange.  All  orders  are  available  for 
price  improvement  at  the  midpoint  of 
the  NBBO  if  contra-side  interest  exists 
in  Midpoint  Match[,  unless  marked  “No 
MPM”].  Except  as  specified  below  in 
paragraph  (c),  orders  will  not  be 
executed  at  prices  that  are  inferior  to 
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Protected  Quotations  available  at  other 
Trading  Centers. 

***** 

Rule  2129.  MidPoint  Match 

The  MidPoint  Match  (“MPM”)  is  a 
process  by  which  Members  (can  seek] 
may  receive  an  execution  price  that  is  at 
the  midpoint  of  the  NBBO. 

{a)-{g)  No  change. 
***** 

II.  Self'Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  best  bids  and  offers  on  the  ISE 
Stock  Exchange  are  displayed  to  the 
marketplace  on  a  continuous  basis. 
Additionally,  the  ISE  ofiers  incoming 
orders  an  opportunity  to 
improvement  at  the  midpoint  of  the ' 
National  Best  Bid  or  Offer  (“NBKD”) 
through  its  MidPoint  Match  (“MPM”) 
process.  Specifically,  before  executing  ‘ 
incoming  orders  against  the  ISE’s  '■  ’> 
displayed  bid  or  offet,  the  System  ' 
checks  MPM  to  see  if  there  is  contra- 
side  interest  that  can  provide  price 
improvement.  However,  under  ISE’s 
current  rules.  Equity  Electronic  Access 
Members  may  specify  on  orders  that 
they  do  not  want  the  orders  to  execute 
against  MPM  interest,  thereby  denying 
such  orders  the  opportunity  for  price 
improvement. 

The  Exchange  proposes  to  eliminate 
the  “No  MPM”  order  qualifier  so  that  all 
inbound  orders  will  be  exposed  to  MPM 
interest  and  be  afforded  price 
improvement,  when  available,  before 
executing  against  the  ISE’s  displayed 
quotations.  The  Exchange  believes  that 
elimination  of  the  “No  MPM”  order 
qualifier  is  appropriate  to  assure  that 
customers  are  provided  the  opportunity 
to  interact  with  this  additional  soiirce  of 
liquidity  and  to  receive  price 
improvement  whenever  possible. 


2.  Statutory  Basis'  ”  ’ 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder.  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)^  of  the 
Act,  requiring  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  serve 
to  remove  impediments  to  and  perfect 
the  mechanism  for  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date. of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http ://\vww.sec. gov/ 
rules/sro.shtml):  or 

ns  U.S.C.  78(f)(b)(5). 


•  Send  an  e-mail  to  rule-  ' ' 

comments® sec. gov.  Please  include  File  . 
No.  SR-ISE-2008-25  on  the  subject 
line. 

Paper  Comments  ■ 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2008-25.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  hum  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-ISE-2008-25  and  should  be 
submitted  on  or  before  April  22,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.* 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E8-6609  Filed  3-31-08;  8:45  am] 
BILLING  CODE  8011-01-P 


*17  CFR  200.30-3(a)(I2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-57558;  File  No.  SR-CBOE- 
2008-08] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Order  Approving  a 
Proposed  Rule  Change  Regarding 
CBOE  Rules  8.45A  and  6.45B 

March  26,  2008. 

On  February  6,  2008,  the  Chicago 
Board  Options  Exchange,  Incorporated 
(“CBOE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”),  piusuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)^  and  Rule  19b— 4 
thereunder,^  a  proposed  rule  change  to 
amend  CBOE  Rules  6.45A  and  6.45B 
regarding  the  application  of 
participation  entitlements  to  orders 
executed  electronically  on  the  CBOE 
Hybrid  Trading  System  (“Hybrid 
system”).  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  21,  2008.3  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

CBOE  Rules  6.45A  and  6.45B  govern 
priority  and  edlocation  of  trades  on  the 
Hybrid  system  for  equity  options  and 
index/ETF  options,  respectively. 
Paragraph  (a)  of  both  rules  set  forth  the 
manner  in  which  incoming  electronic 
orders  are  allocated  (the  rules  are 
substantially  the  same).  First,  the 
appropriate  Procedure  Committee 
selects  a  base  matching  algorithm  (price¬ 
time  priority,  pro-rata  priority,  or 
CBOE’s  Ultimate  Matching  Algorithm). 

If  price-time  or  pro-rata  priority 
matching  algorithms  are  selected, 
additional  optional  priority  overlays 
may  be  applied  on  a  trade  before  the 
matching  algorithm  is  used  to  allocate 
the  order.  These  additional  optional 
priority  overlays  are  public  customer 
priority,  market-turner  priority,  and  a 
Market-Maker  participation 
entitlement.** 

Currently,  participation  entitlements 
may  be  established  for  Hybrid  electronic 
executions  pursuemt  to  different 
Exchange  rules.  Specifically,  CBOE  Rule 
8.13  allows  for  the  establishment  of  a 
participation  entitlement  for  a  Preferred 
Market-Maker,  if  that  Market-Maker  is 


’15  U.S.C.  78s(b)(l). 

217  CFR  240.19b-4. 

^See  Securities  Exchange  Act  Release  No.  57332 
(February  14.  2008),  73  FR  9610. 

The  appropriate  Procedure  Committee 
determines,  on  a  class-by-class  basis,  whether  one 
or  more  such  optional  priority  overlays  may  be 
applied  and  the  sequence  in  which  they  are 
applied. 


quoting  at  the  Exchange’s  best  bid/offer 
at  the  time  the  order  is  received.  CBOE  . 
Rule  8.87  allows  for  a  designated 
participation  entitlement  applicable  to 
the  DPM  in  the  class  (or  the  DPM  and 
the  e-DPMs  combined,  if  there  are  e- 
DPMs  in  the  class),  if  the  DPM  is 
quoting  at  the  Exchange  best  bid/offer  at 
the  time  the  order  is  received.  CBOE 
Rule  8.15B  is  virtually  identical  to  Rule 
8.87  except  that  it  applies  to  LMMs.  In 
each  case,  the  Market-Maker  must  be 
quoting  at  the  best  bid/offer  on  the 
Exchange  (the  “Exchanges  BBO”)  in 
order  to  receive  a  participation 
entitlement. 

This  proposed  rule  change  will  allow 
for  more  than  one  participation 
entitlement  to  be  activated  for  an  option 
class  (for  purposes  of-electronic  trading 
on  the  Hybrid  system  under  Rules  6.45A 
and  6.45B),  including  in  different 
priority  sequences,  provided  that  no 
more  than  one  entitlement  could  be 
applied  on  any  given  trade.  Thus,  the 
Exchange  could  set  up  an  allocation 
structure  for  a  given  option  class  that 
contemplates  using  both  the  Preferred 
Market-Maker  entitlement  and  the  DPM 
or  LMM  entitlement  (DPMs  and  LMMs 
cannot  be  assigned  to  the  same  class) 
with  different  priority  positions.  Since 
participation  entitlements  are  only 
awarded  when  a  Market-Maker  is 
quoting  at  the  Exchange’s  BBO,  if  the 
first  designated  Market-Maker  is  not 
quoting  at  the  Exchange’s  BBO,  the 
proposed  rule  change  will  allow  for 
another  designated  Market-Maker  later 
in  the  sequence  to  receive  a 
participation  entitlement  as  long  as  it  is 
quoting  at  the  Exchange’s  BBO.  r; ! 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange. 3  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,®  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.  Although  this  chcmge  will 
allow  for  more  than  one  participation 
entitlement  to  be  activated  for  a  class,  it 
will  not  increase  the  participation 
entitlement  percentage  applicable  to  any 


^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

615  U.S.C.  78f(b)(5). 


individual  transaction  above  the 
existing  level,  because  only  one 
entitlement  will  be  applied  on  any  given 
transaction.  The  Commission  therefore 
believes  that  the  proposal  is  consistent 
with  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-CBOE-2008- 
08)  is  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.” 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-6610  Filed  3-31-08;  8:45  am] 
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[Release  No.  34-57555;  File  No.  SR-NYSE- 
2008-18] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  the 
Compliance  Deadline  for  NYSE 
Members  To  Complete  Required  2007 
Continuing  Education  Modules  Under 
NYSE  Rule  103A 

March  26,  2008. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  *  ^d  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  13, 
2008,  the  New  York  Stock  Exchange 
LLC  (“NYSE”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  substantially  by  the 
Exchange.  The  Exchange  has  designated 
this  proposal  as  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatory  organization  pursuant  to 
section  19(b)(3)(A)(i)  of  the  Act  ^  and 
Rule  19b-4(f)(l)  thereunder,**  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


215  U.S.C.  78s(b)(2). 

»17  CFR  200.30-3(a)(12). 

’  15  U.S.C.  78sCb)(l). 

2  17CFR240.19b-4. 

3  15  u  s  e.  78s(b)(3)(A)(i). 
17  CFR  240.19b-4(f)(l). 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
compliance  deadline  for  NYSE  members 
to  complete  required  2007  continuing 
education  modules  pvusuant  to  NYSE 
Rule  103 A.  There  is  no  proposed  rule 
text. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  103 A  requires  that  the 
Exchange  provide  continuing  education 
programs  for  Floor  members.  All  NYSE 
members  who  work  on  the  Floor  of  the 
Exchange  must  complete  the  education 
programs;  failure  to  do  so  within  the 
prescribed  time  frame  resqlt|S^i^^the 
member  being  barred  froiri  enfer^i^  the 
Exchange  Floor.  ' 

Over  the  past  year,  NYSE  Regulation, 
Inc.,  which  supervises  the  creation  and 
delivery  of  content  for  the  Floor 
Member  Continuing  Education 
(“FMCE”)  program,  has  been  ^developing 
a  Learning  Management  System 
(“LMS”)  that  automates  the  delivery  of 
program  content  to  members  via  a  Web- 
based  interactive  program  that 
participants  can  access  from  an  Internet- 
capable  computer.  Because  the  new 
LMS  changed  certain  details  about  how 
the  program  was  delivered,  the 
Exchange  filed  certain  amendments  to 
Rule  103 A  to  update  the  Rule  in  light  of 
the  new  system  requirements.®  The 
Exchange  expects  to  launch  the  LMS 
during  March  2008.  In  order  to  meet  its 
requirements  for  2007,  NYSE  Regulation 
delivered  certain  FMCE  modules  via  in- 
person  classes  held  in  November  and 
December  2007.  Approximately  300 
members  failed  to  participate  in  each  of 


^  See  Securities  Exchange  Act  Release  No.  56851 
(November  28.  2007),  72  FR  68932  (December  6, 
2007)  (SR-NYSE-2007-106). 


the  three  modules.  Under  the  previous 
version  of  Rule  103 A,  which  applied  to 
the  2007  FMCE  program,  a  member  had 
120  days  from  original  assignment  date 
to  make  up  missed  classes.  (The 
deadline  for  making  up  a  missed 
element  has  since  been  shortened 
pursuant  to  amended  NYSE  Rule  103A.) 
Under  the  former  version  of  the  Rule, 
the  deadline  by  which  the  first  module 
must  be  completed  via  a  make-up 
session  is  March  18,  2008;  the  latest  will 
be  April  18,  2008. 

NYSE  Regulation  intended  to  employ 
the  LMS  to  allow  members  to  make-up 
missed  classes  within  the  allotted  120 
days.  (All  live  sessions  were  videotaped 
and  these  archived  sessions  will  be 
available  through  the  LMS.)  However, 
technical  difficulties  have  delayed  the 
LMS’s  launch.  We  now  anticipate 
launching  the  LMS  during  the  week  of 
March  10,  2008.® 

Given  the  delays  in  rolling  out  the 
LMS,  NYSE  Regulation  proposes  to 
grant  all  members  with  open  2007 
FMCE  assignments  an  extension  to  their 
deadline  under  the  Rule.  The  extension 
will  be  relatively  short  in  time  and  will 
apply  only  to  2007  FMCE  modules.  At 
this  time,  we  will  be  giving  each 
member  30  days  to  complete  a  2007 
module  ft’om  the  time  a  make-up 
assignment  is  made  aveulable  through 
the  LMS.  This  filing  seeks  authorization 
fi:om  the  Commission  to  grant  the 
necessary  extensions. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act,^  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  brnden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


®  See  NTSE  Regulation.  Inc.  Information  Memo 
08-9  (March  14,  2008)  (announcing  implementation 
of  tbe  LMS). 

'  15  U.S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act®  and  Rule  19b- 
4(f)(1)  thereunder,®  in  that  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmf):  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-18  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-18.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


« 15  U.S.C.  78s(b)(3)(A)(i). 
9 17  CFR  240.19b-4(f)(l). 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  . 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om,the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  changer  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008— 18  and  should 
be  submitted  on  or  before  April  22, 

2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*" 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E8-6608  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-57561;  File  No.  SR- 
NYSEArca-2008-29] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  To  Amend  the  Eligibility 
Criteria  for  Components  of  an  Index 
Underlying  Investment  Company  Units 

March  26,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  *  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  March  13, 
2008,  NYSE  Area,  Inc.  (“NYSE  Area”  or 
“Exchange”),  through  its  wholly  owned 
subsidiary,  NYSE  Area  Equities,  Inc. 
(“NYSE  Area  Equities”),  filed  with  the 
Securities  and  ^change  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
substantially  prepared  by  the  Exchange. 
On  March  24,  2008,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 

*017  CFR  200.30-3(a)(12). 

*  15  U.S.C.  78s{b)(l). 

*  17  CFR  240.19b-4. 


change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Commentary  .01  to  NYSE  Area  Equities 
Rule  5.2(j)(3)  to  modify  the  eligibility 
criteria  for  components  of  an  index 
underlying  Investment  Company  Units 
(“Units”).^  The  text  of  the  proposed  rule 
change  is  available  at  the  Exchange,  the 
Commission’s  Public  Reference  Room, 
and  www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  if  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. - 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Commentary  .01  to  NYSE  Area 
Equities  Rule  5.2(j)(3)  provides  that  « 
NYSE  Area  Equities  may  approve  a 
series  of  Units  for  listing  and/or  trading 
(including  pursuant  to  unlisted  trading 
privileges)  pursuant  to  Rule  19b-4(e) 
under  the  Act,**  if  such  series  satisfies 
the  criteria  set  forth  in  Commentary  .01 
to  NYSE  Area  Equities  Rule  5.2(j)(3). 

The  Exchange  proposes  to  exclude  Units 

*  Units  are  securities  that  represent  an  interest  in 
a  registered  investment  company  that  could  be 
organized  as  a  unit  investment  tnist,  an  open-end 
management  investment  company,  or  a  similar 
entity,  that  holds  securities  comprising,  or 
otherwise  based  on  or  representing  an  interest  in, 
an  index  or  portfolio  of  securities  or  securities  in 
another  registered  investment  company  that  holds 
securities.  See  NYSE  Area  Equities  5.2(j)(3). 

Rule  19b— 4(e)  under  the  Act  provides  that  the 
listing  and  trading  of  a  new  derivative  securities 
product  by  a  self-regulatory  organization  (“SRO”) 
shall  not  be  deemed  a  proposed  rule  change, 
pursuant  to  Rule  19b-4(c)(l)  under  the  Act  (17  CFR 
240.19b— 4(c)(1)),  if  the  Commission  has  approved, 
pursuant  to  Section  19(b)  of  the  Act,  the  SRO’s 
trading  rules,  procedures,  and  listing  standards  for 
the  product  class  that  would  include  the  new 
derivatives  seemities  product,  and  the  SRO  has  a 
surveillance  program  for  the  product  class.  See  17 
CFR  240.19b-4(e). 


and  certain  other  securities  defined  in 
Section  2  of  NYSE  Area  Equities  Rule  8 
(collectively,  “Derivative  Securities 
Products”)®  when  applying  the 
quantitative  listing  requirements  of 
Commentary  .01(a)(A)  and  (B)  of  NYSE 
Area  Equities  Rule  5.2(j)(3)  relating  to 
the  listing  of  Units  based  on  a  U.S. 
index  or  portfolio  or  an  international  or 
global  index  or  portfolio,  respectively. 

With  respect  to  Commentary  .01(a)(A) 
to  NYSE  Area  Equities  Rule  5.2(j)(3),  the 
Exchange  proposes  to  exclude 
Derivative  Securities  Products,  as 
components,  when  applying  the 
following  existing  component  eligibility 
requirements:  (1)  Component  stocks 
that,  in  the  aggregate,  account  for  at 
least  90%  of  the  weight  of  the  index  or 
portfolio  each  must  have  a  minimum 
market  value  of  at  least  $75  million 
(Commentary  .01(a)(A)(l));  (2) 
component  stocks  that,  in  the  aggregate, 
account  for  at  least  90%  of  the  weight 
of  the  index  or  portfolio  each  must  have 
a  minimum  monthly  trading  volume 
during  each  of  the  last  six  months  of  at 
least  250,000  shares  (Commentary 
.01(a)(A)(2));  and  (3)  the  most  heavily 
weighted  component  stock  must  not 
exceed  30%  of  the  weight  of  the  index 
or  portfolio,  and  the  five  most  heavily 
weighted  component  stocks  must  not 
exceed  65%  of  the  weight  of  the  index 
or  portfolio  (Commentary  .01(a)(A)(3)). 
Component  stocks,  in  the  aggregate, 
excluding  Derivative  Securities 
Products,  would  still  be  required  to 
meet  the  criteria  of  these  provisions. 
Thus,  for  example,  when  determining 
compliance  with  Commentaries 
.01(a)(A)(l)  and  (2)  to  NYSE  Area 
Equities  Rule  5.2(j)(3),  component 
stocks  that,  in  the  aggregate,  account  for 
at  least  90%  of  the  remaining  index 
weight,  after  excluding  any  Derivative 
Securities  Products,  would  be  required 
to  have  a  minimum  market  value  of  at 
least  $75  million  and  minimum 
monthly  trading  volume  of  250,000 
shares  during  each  of  the  last  six 
months,  respectively.  In  addition,  with 
respect  to  Commentary  .01(a)(A)(3)  to 
NYSE  Area  Equities  Rule  5.2(j)(3),  when 
determining  the  component  weight  for 
the  most  heavily  weighted  stock  and  the 

^  The  following  securities  are  included  in  Section 
2  of  NYSE  Area  Equities  Rule  8:  Portfolio 
Depositary  Receipts  (Rule  8.100);  Trust  Issued 
Receipts  (Rule  8.200);  Conunodity-Based  Trust 
Shares  (Rule  8.201);  Currency  Trust  Shares  (Rule 
8.202);  Commodity  Index  Trust  Shares  (Rule  8.203); 
Partnership  Units  (Rule  8.300);  and  Paired  Trust 
Shares  (Rule  8.400).  The  Exchange  has  also 
proposed  to  adopt  new  NYSE  Area  Equities  Rule 
8.600  (Managed  Fund  Shares).  See  Securities 
Exchange  Act  Release  No.  57395  (February  28, 
2008),  73  FR  11974  (March  5,  2008)  (SR- 
NySEArca-2008-25)  (proposing,  among  other 
things,  to  adopt  listing  standards  for  Managed  Fimd 
Shares). 
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five  most  heavily  weighted  component 
stocks  for  an  underlying  index  that 
includes  a  Derivative  Securities 
Product,  the  weight  of  such  Derivative 
Securities  Product  included  in  the 
underlying  index  or  portfolio  would  not 
be  considered. 

In  addition,  the  Exchange  proposes  to 
modify  the  requirement  in  Commentary 
.01(a)(A)(4)  to  NYSE  Area  Equities  Rule 
5.2{j)(3),  which  requires  that  the 
underlying  index  or  portfolio  include  a 
minimum  of  13  component  stocks. 
Specifically,  the  Exchange  proposes  that 
there  shall  be  no  minimum  number  of 
component  stocks  if;  (1)  One  or  more 
series  of  Units  or  Portfolio  Depositary 
Receipts  (as  defined  in  NYSE  Area 
Equities  Rule  8.100)  constitute,  at  least 
in  part,  components  underlying  a  series 
of  Units;  or  (2)  one  or  more  series  of 
Derivative  Securities  Products  account 
for  100%  of  the  weight  of  the  index  or 
portfolio.  Thus,  for  example,  if  the 
index  or  portfolio  underlying  a  series  of 
Units  includes  one  or  more  series  of 
Units  or  Portfolio  Depositary  Receipts, 
or  if  it  consists  entirely  of  other 
Derivative  Securities  Products,  then 
there  would  not  be  required  to  be  any 
minimum  number  of  component  stocks 
(j.e.,  one  or  more  components 
comprising  the  underlying  index  or 
portfolio  would  be  acceptable). 
However,  if  the  index  or  portfolio 
consists  of  Derivative  Securities 
Products,  other  than  Units  or  Portfolio 
Depositary  Receipts,  and  other 
securities  that  are  not  Derivative 
Securities  Products  (e.g.,  common 
stocks),  then  there  would  have  to  be  at 
least  13  components  in  the  underlying 
index  or  portfolio. 

Consistent  with  current  Commentary 
.01(a){A)(5)  to  NYSE  Area  Equities  Rule 
5.2(j)(3),  all  securities  in  the  index  or 
portfolio  (including  Derivative 
Securities  Products)  must  nevertheless 
be  U.S.  Component  Stocks  that  are 
listed  on  a  national  securities  exchange 
and  NMS  Stocks,  as  defined  in  Rule  600 
under  the  Act.® 

With  respect  to  Commentary  .01(a)(B) 
to  NYSE  Area  Equities  Rule  5.2(j)(3),  the 
Exchange  proposes  to  exclude 
Derivative  Securities  Products,  as 
components,  when  applying  the 
following  existing  component  eligibility 
requirements:  (1)  Component  stocks 
that,  in  the  aggregate,  account  for  at 
'  least  90%  of  the  weight  of  the  index  or 
portfolio  each  must  have  a  minimum 
market  value  of  at  least  $100  million 
(Commentary  .01(a)(B)(l));  (2) 
component  stocks  that,  in  the  aggregate, 
account  for  at  least  90%  of  the  weight 
of  the  index  or  portfolio  each  must  have 


a  minimum  worldwide  monthly  trading 
volume  during  each  of  the  last  six 
months  of  at  least  250,000  shares 
(Commentary  .01(a)(B)(2)):  and  (3)  the 
most  heavily  weighted  component  stock 
must  not  exceed  25%  of  the  weight  of 
the  index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks 
must  not  exceed  60%  of  the  weight  of 
the  index  or  portfolio  (Commentary 
.01(a)(B)(3)).  Thus,  for  example,  when 
determining  compliance  with 
Commentaries  .01(a)(B)(l)  and  (2)  to 
NYSE  Area  Equities  Rule  5.2(j)(3), 
component  stocks  that,  in  the  aggregate, 
account  for  at  least  90%  of  the 
remaining  index  weight,  after  excluding 
any  Derivative  Securities  Products, 
would  be  required  to  have  a  minimum 
market  value  of  at  least  $100  million 
and  minimum  worldwide  monthly 
trading  volume  of  250,000  shares  during 
each  of  the  last  six  months,  respectively. 
In  addition,  with  respect  to  Commentary 
.01(a)(B)(3)  to  NYSE  Area  Equities  Rule 
5.2(j)(3),  when  determining  the 
component  weight  for  the  most  heavily 
weighted  stock  and  the  five  most 
heavily  weighted  component  stocks  for 
an  underlying  index  that  includes  a 
Derivative  Securities  Product,  the 
weight  of  such  Derivative  Securities 
Product  included  in  the  underlying 
index  or  portfolio  would  not  be 
considered. 

In  addition,  the  Exchange  proposes  to 
modify  the  requirement  in  Commentary 
.01(a)(B)(4)  to  NYSE  Area  Equities 
5.2(j)(3),  which  requires  that  the 
underlying  index  or  portfolio  include  a 
minimum  of  20  component  stocks. 
Specifically,  the  Exchange  proposes  that 
there  shall  be  no  minimum  number  of 
component  stocks  if:  (1)  One  or  more 
series  of  Units  or  Portfolio  Depositary 
Receipts  (as  defined  in  NYSE  Area 
Equities  Rule  8.100)  constitute,  at  least 
in  part,  components  underlying  a  series 
of  Units,  or  (2)  one  or  more  series  of 
Derivative  Securities  Products  account 
for  100%  of  the  weight  of  the  index  or 
portfolio.  Thus,  for  example,  if  the 
index  or  portfolio  underlying  a  series  of 
’Units  includes  one  or  more  series  of 
Units  or  Portfolio  Depositary  Receipts, 
or  if  it  consists  entirely  of  other 
Derivative  Securities  Products,  then 
there  would  not  be  required  to  be  any 
minimum  number  of  component  stocks 
(i.e.,  one  or  more  components 
comprising  the  underlying  index  or 
portfolio  would  be  acceptable). 

However,  if  the  index  or  portfolio 
consists  of  Derivative  Securities 
Products,  other  than  Units  or  Portfolio 
Depositary  Receipts,  and  other 
securities  that  are  not  Derivative 
Securities  Products  (e.g.,  common 


stocks),  then  there  would  have  to  be  at 
least  20  components  in  the  underlying 
index  or  portfolio. 

Consistent  with  current  Commentary 
.01(a)(B)(5)  to  NYSE  Area  Equities  Rule 
5.2(j)(3),  each  component  that  is  a  U.S. 
Component  Stock  (including  Derivative 
Securities  Products)  would  be  required 
to  be  listed  on  a  national  securities 
exchange  and  be  an  NMS  Stock,  as 
defined  in  Rule  600  under  the  Act,  and 
each  component  that  is  a  Non-U.S. 
Component  Stock  (including  Derivative 
Securities  Products)  would  be  required 
to  be  listed  and  traded  on  an  exchange 
that  has  last-sale  reporting. 

The  Exchange  believes  it  is 
appropriate  to  exclude  Derivative 
Securities  Products  from  certain  index 
component  eligibility  criteria  for  Units 
in  so  far  as  such  Derivative  Securities 
Products  are  themselves  subject  to 
specific  quantitative  listing  and 
continued  listing  requirements  of  a 
national  securities  exchange  on  which 
such  Derivative  Securities  Products  are 
listed.  Derivative  Securities  Products 
that  are  components  of  an  index  or 
portfolio  underlying  a  series  of  Units 
would  have  been  listed  and  traded  on  a 
national  securities  exchange  pursuant  to 
a  proposed  rule  change  approved  by  the 
Commission  pursuant  to  Section 
19(b)(2)  of  the  Act  ^  or  submitted  by  a 
national  securities  exchange  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,®  or  would 
have  been  listed  by  a  national  securities 
exchange  pursuant  to  the  requirements 
of  Rule  19b-4(e)  under  the  Act.®  Finally, 
the  Exchange  notes  that  Derivative 
Securities  Products  are  derivatively 
priced,  and,  therefore,  the  Exchange 
believes  that  it  would  not  be  necessary 
to  apply  the  generic  quantitative  criteria 
(e.g.,  market  capitalization,  trading 
volume,  index  or  portfolio  component 
weighting)  applicable  to  non-Derivative 
Securities  Products  (e.g.,  common 
stocks)  to  such  products. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  of  the  Act,^® 
which  states  that  an  exchange  have 
rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
cmd,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  that  the  proposed  rule  change 


'  15  U.S.C.  78s(b)(2). 

» 15  U.S.C.  78s(b)(3)(A). 
8  See  supra  note  4. 

>8 15  U.S.C.  78flb)(5). 


6 See  17  CFR  242.600{b)(47). 
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will  facilitate  the  listing  and  trading  of 
additional  types  of  exchange-traded 
products  that  will  enhance  competition 
among  market  participants,  to  the 
benefit  of  investors  and  the  marketplace. 
In  addition,  the  listing  and  trading 
criteria  set  forth  in  the  proposal  are 
intended  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not- 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  states  that  it  has  neither 
solicited  nor  received  conunents  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
ruIes/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-29  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 


All  submissions  should  refer  to  File 
Number  SR-NYSEArca— 2008— 29.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Conunission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR— NYSEArca-2008-29  and 
should  be  submitted  on  or  before  April 
22,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-6657  Filed  3-31-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-57559;  File  No.  SR- 
NYSEArca-2008-34] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Fiiing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Reiating  to  the 
Implementation  of  Phase  Two  of  the 
Options  Penny  Piiot 

March  26,  2008. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b— 4  thereunder,^ 


”  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 


notice  is  hereby  given  that  on  March  25, 
2008,  NYSE  Area,  Inc.  (“NYSE  Area’’  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
substantially  prepared  by  the  Exchange. 
NYSE  Area  has  designated  this  proposal 
as  one  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  under 
section  19(b)(3)(A)(i)  of  the  Act^  and 
Rule  19b-^(f)(l)  thereunder,^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  Area  is  proposing  to  implement 
the  next  phase  of  the  Penny  Pilot  in 
options  classes  (“Pilot  Program”),  by 
identifying  the  additional  issues  to  be 
added  to  the  Pilot  Program.  The  text  of 
the  proposed  rule  change  is  available  on 
the  Exchange’s  Web  site  (http:// 
www.nysearca.com),  at  NYSE  Area’s 
principal  office,  and  at  the 
Commission’s  Public  Reference  Room.^ 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NYSE  Area  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specific  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  27,  2007,  the 
Commission  approved  the  Exchange’s 
proposal  to  (i)  extend  the  Pilot  Program 
through  March  27,  2009,  and  (ii)  expand 
the  Pilot  Program  to  include  an 
additional  twenty-eight  underlying 


3  15  U.S.C.  78s(b)(3)(A)(i). 

17  CFR  240.19b-4(f)(l). 

3  Exhibit  3  to  the  hling  contains  a  Regulatory 
Bulletin  that  constitutes  the  text  of  the  proposed 
rule  change. 


17393 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008/Notices 


issues  on  March  28,  2008  (“Phase  11”).® 
The  Exchange  hereby  proposes  to 
implement  Phase  II  of  the  Pilot  Program 
•on  March  28,  2008,  by  adding  twenty- 
eight  additional  issues,  bringing  the 
total  number  of  issues  included  in  the 
Pilot  Program  to  sixty-three.  These 
twenty-eight  new  options  classes  are 
among  the  most  actively  traded, 
multiply-listed  options  classes.  A 
Regulatory  Bulletin,  attached  to  the 
proposed  rule  change  as  Exhibit  3  and 
disseminated  to  NYSE  Area’s  members, 
identifies  these  additional  twenty-eight 
underlying  securities.  Pursuant  to  NYSE 
Area  Rule  6.72,  this  Regulatory  Bulletin 
will  also  be  published  by  the  Exch^ge 
on  its  Web  site.  The  thirty-five  classes 
currently  in  the  Pilot  Program  will 
continue  to  be  quoted  as  they  are  today. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act®  and  Rule  19b- 
4(f)(1)  thereunder,®  because  it 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 

®  See  Securities  Exchange  Act  Release  No.  56568 
(September  27.  2007),  72  FR  56422  (October  3, 

2007)  (SR-NYSEArca-2007-88). 

M5U.S.C.  78f(b)(5). 

8  15U.S.C.  78s(b)(3)(A)(i). 

917  CFR  240.19b-4(f)(l). 


Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act."*® 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Ae  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/ sro.shtml):  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-34  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-34.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  NYSE  Area.  All 
comments  received  will  be  posted 
without  change;  the  Conunission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 

’“See  15  U.S.C.  78s(b)(3)(C). 


submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-34  and 
should  be  submitted  on  or  before  April 
22.  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.” 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-6656  Filed  3-31-08;  8:45  am) 
BILUNG  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-57564;  File  No.  SR- 
NASDAQ-2008-4)22] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Modify  the 
Rules  Governing  the  Operation  of  The 
NASDAQ  Options  Market 

March  26.  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  March  19, 
2008,  The  NASDAQ  Stock  Market  LLC 
(“Nasdaq”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  substantially  by 
Nasdaq.  Nasdaq  has  filed  this  proposal 
pursuant  to  Section  19(b)(3)(A)(iii)  of 
the  Act  3  and  Rule  19b-U(f)(6) 
thereunder,'*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi'om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  make  five 
modifications  to  the  rules  governing  its 
recently-approved  NASDAQ  Options 
Market  (“NOM”).®  Specifically,  Nasdaq 
proposes  to:  (1)  Revise  Chapter  VI, 
Section  1(a)(2)  of  the  NOM  Rules  to 
clarify  that  all  options  trades  will  be 
reported  to  the  Options  Price  Regulatory 
Authority  (“OPRA”);  (2)  modify  Chapter 
VI,  Section  8  of  the  NOM  Rules  to 

”  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A)(iii). 

*  17  CFR  24O.19b-4(0(6). 

*  See  Securities  Exchange  Act  Release  No.  57478 
(March  12,  2008),  73  FR  14521  (March  18,  2008) 
(order  approving  File  NoS.  SR-NASDAQ-2007-004 
and  SR-NASDAQ-2007-080)  (“NOM  Approval 
Order”). 
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change  the  final  tie-breakers  for  the 
Order  Imbalance  Indicator  and  the 
execution  algorithm  of  the  Opening  and 
Closing  Crosses;  (3)  replace  improper 
references  to  the  Nasdaq  Market  Center 
with  proper  references  to  NOM;  (4) 
revise  Chapter  VII,  Section  6(c)(ii)(2)  of 
the  NOM  Rules  to  replace  an  inaccurate 
reference  to  a  subsection  of  Rule  602  of 
Regulation  NMS  under  the  Act:  ®  and  (5) 
revise  Chapter  VI,  Sections  7  and  10  of 
“the  NOM  Rules  to  eliminate  erroneous 
references  to  Displayed  Orders,  which  is 
not  a  defined  term  in  the  NOM  Rules. 

The  text  of  the  proposed  rule  change 
is  available  at  Nasdaq,  in  the 
Commission’s  Public  Reference  Room, 
and  at  http://www.nasdaq.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  12,  2008,  the  Commission 
approved  the  Nasdaq  proposals 
establishing  NOM.^  Nasdaq  has 
identified  the  following  five  minor 
modifications  to  the  operation  and  rules 
governing  NOM  that  Nasdaq  believes 
will  improve  the  fair  and  orderly 
operation  of  NOM. 

(1)  Nasdaq  proposes  to  modify 
Chapter  VI,  Section  1(a)(2)  of  the  NOM 
Rules  to  clarify  that  all  options  trades 
will  be  reported  to  OPRA.  In  its  initial 
filing,  Nasdaq  inadvertently  implied 
that  it  has  discretion  to  withhold 
transaction  reports'when,  in  fact,  no 
such  discretion  exists.  All  transaction 
reports  by  NOM  will  be  reported  to 
OPRA. 

(2)  Nasdaq  proposes  to  modify 
Chapter  VI,  Section  8  of  the  NOM  Rules 
to  change  the  final  tie-breakers  for  the 
Order  Imbalance  Indicator  and  the 
execution  algorithm  of  the  Opening  and 
Closing  Crosses.  With  respect  to  the 
Closing  Cross,  Nasdaq  proposes  to 
clarify  that  the  Closing  Cross  execution 


6 17  CFR  242.602. 

^  See  NOM  Approval  Order,  supra  note  5. 


price  will  be  the  price  that  maximizes 
the  number  of  paired  contracts  of 
available  interest  within  NOM  at  the 
time  of  the  Closing  Cross.  This 
formulation  is  the  same  as  the 
formulation  that  Nasdaq  uses  in  its 
Closing  Cross  for  equities. 

With  respect  to  the  Opening  Cross, 
Nasdaq  proposes  to  use  as  the  final  tie¬ 
breaker  for  the  Order  Imbalance 
Indicator  and  for  the  Opening  Cross 
execution  algorithm  the  midpoint  price 
of  the  available  trading  interest  within 
NOM  at  9:30  a.m.,  rather  than  the 
Nasdaq  Official  Closing  price  from  the 
previous  trading  day.  After  further 
discussion  with  industry 
representatives,  Nasdaq  has  determined 
that  using  the  prior  day’s  closing  price 
would  introduce  unnecessary 
uncertainty  due  to  price  changes  that 
can  and  often  do  occur  overnight. 
Nasdaq  believes  that  using  the  midpoint 
price  of  trading  interest  available  within 
NOM  at  9:30  a.m.  will  be  beneficial 
because  it  is  the  Scune  tiebreaker  that 
Nasdaq  applies  for  its  equities  Opening 
Cross.  In  addition,  Nasdaq  believes  that 
this  price  is  more  likely  to  produce  a 
relevant  market  price  because  trading 
interest  within  NOM  is  more  likely,  to 
reflect  current  meurket  conditions  than  is 
the  prior  day’s  closing  price. 

(3)  Nasdaq  proposes  to  replace 
improper  references  to  the  Nasdaq 
Market  Center  with  proper  references  to 
NOM.  Throughout  Chapter  VI,  Sections 
8  and  9  of  the  NOM  Rules,  Nasdaq 
improperly  referred  to  the  Nasdaq 
Market  Center  rather  than  to  NOM. 
Nasdaq  believes  that  this  technical 
correction  will  reduce  confusion  about 
Nasdaq’s  options  rules. 

(4)  Nasdaq  proposes  to  modify 
Chapter  VII,  Section  6(c)(ii)(2)  of  the 
NOM  Rules  to  add  one  reference  and  to 
replace  an  inaccurate  reference  to 
subsections  of  Rule  602  of  Regulation 
NMS  under  the  Act. 

(5)  Nasdaq  proposes  to  modify 
Chapter  VI,  Sections  7  and  10  of  the 
NOM  Rules  to  eliminate  erroneous 
references  to  Displayed  Orders,  which  is 
not  a  defined  term  within  the  NOM 
Rules.  The  rules  will  refer  instead  to 
orders  that  are  displayed  within  the 
System. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6  of  the  Act,"  in 
general,  and  with  Section  6(b)(5)  of  the 
Act,^  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  with 


»15  U.S.C.  78f. 

8  15U.S.C.  78f(b)(5). 


persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  the  authority 
conferred  by  this  title  matters  not 
related  to  the  purposes  of  this  title  or 
the  administration  of  the  exchange. 

Nasdaq  notes  that,  with  the  exception 
of  the  changes  proposed  for  the  Nasdaq 
Opening  and  Closing  Crosses,  none  of 
the  proposed  changes  will  impact  the 
manner  in  which  executions  occur  on 
NOM.  According  to  Nasdaq,  the 
proposed  changes  to  the  Opening  and 
Closing  Crosses  are  designed  to  improve 
both  the  quality  and  the  predictability  of 
executions  during  these  two  critical 
periods  of  the  day.  In  addition,  Nasdaq 
states  that  the  proposed  changes  will 
more  closely  conform  Nasdaq’s  options 
and  equities  trading  platform,  thereby 
facilitating  improved  trading  by  Nasdaq 
members. 

'B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Nasdaq 
notes,  to  the  contrary,  that  the  proposed 
rules  are  designed  to  effectuate  the 
orderly  launch  of  NOM,  the  seventh 
U.S.  options  market,  which,  Nasdaq 
believes,  will  increase  competition  for 
the  quotation  and  trading  of 
standardized  equity  and  index  options. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Nasdaq  has  designated  the  proposed 
rule  change  as  one  that:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  become 
operative  for  30  days  ft-om  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  In  addition,  as  required 
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under  Rule  19b-4{f)(6)(iii),*‘^  Nasdaq 
provided  the  Commission  with  written 
notice  of  its  intention  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  the  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  filing  the  proposal  with  the 
Commission.  Therefore,  the  foregoing 
rule  change  has  become  effective 
pursuant  to  Section  19(b){3)(A)  of  the 
Act  ”  and  Rule  19b-4(f)(6) 

thereunder. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,  a  proposal  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Nasdaq  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  to  allow  the  proposal  to 
be  operative  on  March  31,  2008,  the  day 
Nasdaq  plans  to  launch  NOM.  Nasdaq 
states  that  it  has  carefully  planned  a 
detailed  and  thorough  testing  and  roll¬ 
out  schedule  for  the  NOM  market,  and 
has  coordinated  this  schedule  with 
numerous  industry  participants.  Nasdaq 
believes  that  disrupting  this  schedule 
for  the  proposed  modihcations  would 
cause  disproportionate  inconvenience 
and  delay  the  launch  of  a  process  that 
will  benefit  investors.  The  Commission 
notes  that  waiving  the  30-day  operative 
delay  will  allow  Nasdaq  to  launch  NOM 
pursuant  to  its  planned  schedule. 
Further,  the  proposal  will  clarify  NOM’s 
njles,  correct  technical  errors,  and 
provide  greater  consistency  between 
NOM’s  opening  and  closing  procedures 
and  the  opening  and  closing  procedures 
Nasdaq  uses  in  its  equity  market.  For 
these  reasons,  the  Commission  believes 
that  waiving  the  30-day  operative  delay 
is  consistent  with  the  protection  of 
investors  and  the  public  interest  and 
therefore  designates  that  the  proposal 
become  operative  immediately. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


'°17  CFR  240.19b-4(f)(6)(iii). 
”  15  U.S.C.  78s(b)(3)(A). 

>2 17  CFR  240.19b-4(f)(6). 


Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml):  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2008-022  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission,  ^ 
100  F  Street,  NE,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-NASDAQ-2008-022.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
^Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Nasdaq.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  SR-NASDAQ- 
2008-022  and  should  be  submitted  on 
or  before  April  22,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 

authority.  *2 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-6611  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  8011-01-P 


17  CFR  200.30-3{a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice:  6163] 

30-Day  Notice  of  Proposed  Information 
Collection:  DS-3035,  J-1  Visa  Waiver 
Recommendation  Application,  0MB 
Control  Number  1405-0135 

ACTION:  Notice  of  request  for  public 
comment  and  submission  to  OMB  of 
proposed  collection  of  information. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 

•  Title  of  Information  Collection:]-! 
Visa  Waiver  Recommendation 
Application. 

•  OMB  Control  Number:  1405-0135. 

•  Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

•  Originating  Office:  Bureau  Of 
Consular  Affairs,  Department  of  State 
(CA/VO). 

•  Form  Number:  DS-3035. 

•  Respondents:  J-1  visa  holders 
applying  for  a  waiver  of  the  two-year 
foreign  residence  requirement. 

•  Estimated  Number  of  Respondents: 

10,000. 

•  Estimated  Number  of  Responses: 

10,000. 

•  Average  Hours  Per  Response:  1 
hour. 

•  Total  Estimated  Burden:  10,000 
hours. 

•  Frequency:  On  occasion. 

•  Obligation  to  Respond:  Required  to 
obtain  or  retain  a  benefit. 

DATE(S):  Submit  comments  to  the  Office 
of  Management  and  Budget  (OMB)  for 
up  to  30  days  from  April  1,  2008. 
ADDRESSES:  Direct  comments  and 
questions  to  Katherine  Astrich,  the 
Department  of  State  Desk  Officer  in  the 
Office  of  Information  and  Regulatory 
Affairs  at  the  Office  of  Management  and 
Budget  (OMB),  who  may  be  reached  at 
202-395—4718.  You  may  submit 
comments  by  any  of  the  following 
methods: 

•  E-mail:  kastrich@omb.eop.gov.  You 
must  include  the  DS  form  number, 
information  collection  title,  and  OMB 
control  number  in  the  subject  line  of 
your  message. 

•  Mail  (paper,  disk,  or  CD-ROM 
submissions):  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503. 

•  Fax:202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  obtain  copies  of  the  proposed 
information  collection  and  supporting 
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documents  from  Lauren  Prosnik  of  the 
Office  of  Visa  Services,  U.S.  Department 
of  State,  2401  E  Street.  NW.,  L-603. 
Washington,  DC  20520,  who  may  be 
reached  at  (202)  663-2951. 

SUPPLEMENTARY  INFORMATION;  We  are 

soliciting  public  comments  to  permit 
the  Department  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  to 
properly  perform  our  functions. 

•  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond. 

Abstract  of  proposed  collection: 

Form  DS-3035  is  used  to  determine 
the  eligibility  of  a  J-1  visa  holder  for  a 
waiver  of  the  two-year  foreign  residence 
requirement. 

Methodology: 

Form  DS-3035  will  be  mailed  to  the 
Waiver  Review  Division  of  the  State 
Department. 

Dated:  February  29,  2008. 

Stephen  A.  Edson, 

Deputy  Assistant  Secretary,  Bureau  of 
Consular  Affairs,  Department  of  State. 

[FR  Doc.  E8-6673  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

[Public  Notice  6077] 

Bureau  of  Political-Military  Affairs: 
Directorate  of  Defense  Trade  Controls: 
Renewal  of  Defense  Trade  Advisory 
Group  Charter 

SUMMARY:  Notice  is  hereby  given  that 
the  Charter  of  the  Defense  Trade 
Advisory  Group  (DTAG)  has  been 
renewed  for  a  two-year  period.  The 
membership  of  this  advisory  committee 
consists  of  private  sector  defense  trade 
specialists  appointed  by  the  Assistant 
Secretary  of  State  for  Political-Military 
Affairs.  The  DTAG  advises  the 
Department  on  policies,  regulations,  and 
technical  issues  affecting  defense  trade. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexandra  Frantz,  PM/DDTC,  SA-1, 

12th  Floor,  Directorate  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
Affairs,  U.S.  Department  of  State, 
Washington,  DC  20522-0112;  telephone 
(202)  736-9220;  FAX  (202)  261-8199;  or 
e-mail  Frantza@state.gov. 


Dated:  March  10,  2008. 

Robert  S.  Kovac, 

Executive  Secretary,  Defense  Trade  Advisory 
Group,  Department  of  State. 

(FR  Doc.  E8-6676  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4710-25-P 


DEPARTMENT  OF  STATE 

[Public  Notice  6164] 

Meeting  of  Advisory  Committee  on 
international  Communications  and 
Information  Policy 

The  Department  of  State’s  Advisory 
Committee  on  International 
Communications  and  Information 
Policy  (ACICIP)  will  hold  a  public 
meeting  on  April  17,  2008,  from  10  a.m. 
to  11:30  a.m.,  in  the  Loy  Henderson 
Auditorium  of  the  Harry  S.  Truman 
Building  of  the  U.S.  Department  of 
State.  The  Truman  Building  is  located  at 
2201  C  Street,  NW.,  Washington,  DC 
20520. 

The  committee  provides  a  formal 
channel  for  regular  consultation  and 
coordination  on  major  economic,  social 
and  legal  issues  and  problems  in 
international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communications 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  issues. 

The  meeting  will  be  led  by  ACICIP 
Chair  Mr.  Richard  E.  Wiley  of  Wiley 
Rein  LLP  and  Ambassador  David  A. 
Gross,  Deputy  Assistant  Secretary  of 
State  and  U.S.  Coordinator  for 
International  Communications  and 
Information  Policy. 

The  meeting’s  agenda  will  include 
discussions  pertaining  to  various 
upcoming  international 
telecommunications  meetings  and 
conferences.  In  particular,  there  will  be 
a  report  on  preparations  by  the  U.S. 
Delegation  for  the  APEC  Ministerial 
Meeting  on  Telecommunications  and 
Information  Industry  to  be  held  in 
Bangkok  from  April  23-25,  2008. 
Additionally,  there  will  be  reports  and 
discussion  concerning  recent  meetings 
between  the  U.S.  and  various 
government  and  industry  during  the 
recent  GSMA  Mobile  World  Congress  in 
Barcelona  as  well  as  CTIA  Wireless 
2008  in  Las  Vegas.  There  will  also  be 
discussion  about  additional  upcoming 
events,  including  the  OECD  Ministerial 
on  the  Future  of  the  Internet  Economy 
to  be  held  in  Seoul  in  June  and  the 


Intiei^tioiial  TWecommunication 
Union’s  Telee^Mtti' Africa  2008  to  be  held 
in  Cairo  in  May;  And  there  will  also  be 
discussion  further  to  the  last  meeting  of 
the  ACICIP  on  a  conference  that  will  be 
led  by  the  President’s  Digital  Freedom 
Initiative  (a  public-private  partnership) 
that  is  expected  to  be  held  in  July  2008 
and  will  focus  on  promoting  broadband 
access  in  West  Africa. 

Members  of  the  public  may  submit 
suggestions  and  comments  to  the 
ACICIP.  Submissions  regarding  an 
event,  consultation,  meeting,  etc.  listed 
in  the  agenda  above  should  be  received 
by  the  ACICIP  Executive  Secretary 
(contact  information  below)  at  least  ten 
working  days  prior  to  the  date  of  that 
listed  event.  All  comments  must  be 
submitted  in  written  form  and  should 
not  exceed  one  page  for  each  country 
(for  comments  on  consultations)  or  for 
each  subject  area  (for  other  comments). 
Resource  limitations  preclude 
acknowledging  or  replying  to 
submissions. 

While  the  meeting  is  open  to  the 
public,  admittance  to  the  Department  of 
State  building  is  only  by  means  of  a  pro¬ 
clearance.  For  placement  on  the  pre¬ 
clearance  list,  please  submit  the 
following  information  no  later  than  5 
p.m.  on  Monday,  April  14,  2008  (Please 
note  that  this  information  is  not  retained  ^ 
by  the  ACICIP  Executive  Secretary  and 
must  therefore  be  re-submitted  for  eacho:  ’ 
ACICIP  meeting):  ,ii. .  e*-. 

I.  State  that  you  are  requesting  pre¬ 
clearance  to  a  meeting.  '  ’  ’■ 

II.  Provide  the  following  information: 

1.  Name  of  meeting  and  its  date  and 
time. 

2.  Visitor’s  full  name. 

3.  Company /Agency/Organization. 

4.  Title  at  Company/ Agency/ 
Organization. 

5.  Date  of  birth. 

6.  Citizenship. 

7.  Acceptable  forms  of  identification 
for  entry  into  the  U.S.  Department  of 
State  include: 

•  U.S.  driver’s  license  with  photo. 

•  Passport. 

•  U.S.  government  agency  ID. 

8.  ID  number  on  the  ID  visitor  will 
show  upon  entry. 

Send  the  above  information  to  Emily 
Yee  by  fax  (202)  647-5957  or  e-mail 
YeeE@state.gov. 

Privacy  Act  Statement:  The  above 
information  is  sought  pursuant  to  5 
U.S.C.  301  and  22  U.S.C.  2651a,  4802(a). 
The  principal  purpose  for  collecting  the 
information  is  to  assure  protection  of 
U.S.  Department  of  State  facilities.  The 
information  provided  also  may  be 
released  to  federal,  state  or  local 
agencies  for  law  enforcement,  counter¬ 
terrorism  or  homeland  security 
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purposes,  or  to  other  federal  agencies  for 
certain  personnel  and  records  > 
management  matters.  Providing  this 
information  is  voluntary  but  failme  to 
do  so  may  result  in  denial  of  access  to 
U.S.  Department  of  State  facilities. 

All  visitors  for  this  meeting  must  use 
the  23rd  Street  entrance.  The  valid  ID  - 
bearing  the  number  provided  with  your 
pre-clearance  request  will  be  required 
for  admittance.  Non-U.S.  government 
attendees  must  be  escorted  by 
Department  of  State  personnel  at  all 
times  when  in  the  building. 

For  further  information,  please 
contact  Emily  Yee,  Executive  Secretary 
of  the  Committee,  at  (202)  647-5205  or 
YeeE@state.gov. 

General  information  about  ACICIP 
and  the  mission  of  International 
Communications  and  Information 
Policy  is  available  at:  http:// 

WWW. state. gov /e/eeb/adcom/ c667.htm. 

Dated:  March  18,  2008. 

Emily  Yee, 

ACICIP  Executive  Secretary,  Department  of 
State. 

(FR  Doc.  E8-6677  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4710-07-P 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Notice  of  Public  Comment  and  Public 
Hearing 

AGENCY:  Susquehanna  River  Basin 
Commission. 

ACTION:  Notice  of  public  comment  and 
public  hearing. 

SUMMARY:  The  Susquehanna  River  Basin 
Commission  (SRBC)  will  hold  a  public 
hearing  on  April  23,  2008  in  the 
Susquehanna  Room,  Pennsylvania  Fish 
&  Boat  Commission,  1601  ^merton 
Ave.,  Harrisburg,  Pennsylvania  17110, 
beginning  at  10  a.m.  The  purpose  of  the 
hearing  is  to  receive  comments  on  a 
proposed  increase  in  the  SRBC 
Consumptive  Use  Mitigation  Fee  and  is 
being  held  in  conjunction  with  a  60-day 
public  comment  period  established  for 
the  proposal.  Details  concerning  the 
subject  matter  of  the  public  hearing  are 
contained  in  the  Supplementary 
Information  section  of  this  notice. 

DATES:  April  23.  2008,  beginning  at  10 
a.m. 

ADDRESSES:  Pennsylvania  Fish  and  Boat 
Commission,  1601  Elmerton  Ave., 
Harrrisburg,  Pennsylvania  17110. 

FOR  FURTHER  INFORMATION  CONTACT: 
More  information  on  the  proposed 
increase  can  be  obtained  from  SRBC’s 
Web  site  at  http://www.srbc.net/ 


programs/projreview.htm  or  by  calling 
(717)  238-0423. 

SUPPLEMENTARY  INFORMATION:  As  noted 
in  the  summary,  the  purpose  of  the  60- 
day  comment  period  and  the  hearing  is 
to  receive  comments  on  a  proposed 
increase  in  the  SRBC  Consumptive  Use 
Mitigation  Fee.  The  fee,  which  is  paid 
by  the  sponsors  of  consumptive  use 
projects  as  an  optional  method  of 
compliance  with  the  SRBC’s 
consumptive  use  mitigation 
requirements,  has  not  been  adjusted 
since  January  1, 1993.  Under  the 
proposal,  the  fee  would  increase  from 
its  current  level  of  14  cents  per  1,000 
gallons  of  water  consumed  to  28  cents 
per  1,000  gallons  of  water  consumed,  to 
take  effect  on  January  1,  2009,  with 
cmnual  inflationary  adjustments  in 
subsequent  years. 

Opportunity  to  Appear  and  Comment 

Interested  parties  may  appear  at  the 
above  hearing  to  offer  written  or  oral 
comments  to  the  Commission.  The  chair 
of  the  Commission  reserves  the  right  to 
limit  oral  statements  in  the  interest  of 
time  and  to  otherwise  control  the  course 
of  the  hearing  and  business  meeting. 
Anyone  planning  to  comment  at  the 
public  hearing  should  contact  Richard 
A.  Cairo,  General  Counsel,  SRBC,  1721 
N.  Front  Street,  Harrisburg,  PA  17102- 
2391;  (717)  238-0423.  Ext.  306.  Public 
comments  will  also  be  accepted  dming 
the  60-day  comment  period  that  begins 
April  1,  2008  and  concludes  May  31, 
2008,  and  can  be  sent  to  Mr.  Cairo  by 
mail,  by  e-mail  at 

SRBCfeecomments@srbc.net,  and  by  fax 
at  (717)  238-2436. 

Authority:  P.L.  91-575,  84  Stat.  1509  et 
seq.,  18  CFR  Parts  806,  807,  and  808. 

Dated:  March  24,  2008. 

Thomas  W.  Beauduy, 

Deputy  Director. 

[FR  Doc.  E8-6625  Filed  3-31-08;  8:45  am] 
BU.LING  CODE  7040-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Order  Soliciting  Community 
Proposals 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  Soliciting 
Community  Proposals  (Order  2008-3-8) 
Docket  DOT-OST-2008-0100. 

SUMMARY:  The  Department  of 
Transportation  is  soliciting  proposals 
from  communities  or  consortia  of 
communities  interested  in  receiving  a 
grant  under  the  Small  Community  Air 


Service  Development  Program.  The  full 
text  of  the  Department’s  order  is 
attached  to  this  document.  There  are 
two  mandatory  requirements  for  filing 
of  applications,  both  of  which  must  be 
completed  for  a  community’s 
application  to  be  deemed  timely  and 
considered  by  the  Department.  The  first 
requirement  is  the  filing  of  an 
Application  for  Federal  Domestic 
Assistance  (SF424)  through  http:// 
www.grants.gov.  The  second  is  the 
submission  of  the  community’s  proposal 
as  an  attachment  to  its  SF424. 
Applicants  must  complete  a  one-time 
registration  process  at  http:// 
www.grants.gov  that  can  take  up  to  10 
days  to  complete.  For  this  reason, 
applicants  should  register  as  soon  as 
possible  to  ensure  they  can  meet  the 
application  deadline. 

DATES:  Grant  proposals  and  the  SF424 
should  he  submitted  no  later  than  June 
6,  2008. 

ADDRESSES:  Interested  parties  must 
submit  applications  electronically  as  an 
attachment  to  the  SF424  through 
http://www.grants.gov.  The  application 
should  bear  the  title,  “Proposal  under 
the  Small  Community  Air  Service 
Development  Program,  Docket  DOT- 
OST-2008-0100,’’  as  well  as  the  name 
of  the  applicant  community  or 
consortium  of  communities,  the  legal 
sponsor,  and  the  applicant’s  DUNS 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aloha  Ley,  Office  of  Aviation  Analysis, 
8th  Floor,  Room  W86-310, 1200  New 
Jersey  Ave.,  SE.,  Washington,  DC  20590, 
(202)  366-2347. 

Dated:  March  25,  2008. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(Docket  DOT-OST-2008-G100] 

In  the  Matter  of  Grant  Applications 

Small  Community  Air  Service  Development 
Program  under  49  U.S.C.  41743  et  seq.:  Order 
Soliciting  Community  Grant  Proposals 

Issued  by  the  Department  of  Transportation 
on  the  25th  day  of  March,  2008 

Overview 

By  this  order,  the  Department  invites 
proposals  from  communities  and/or 
consortia  of  communities  interested  in 
obtaining  a  federal  grant  under  the 
Small  Community  Air  Service 
Development  Program  (Small 
Community  Pfrogram)  to  address  air 
service  and  airfare  problems  in  their 
communities.  Proposals  should  be 
submitted  in  the  above-referenced 
docket  no  later  than  June  6,  2008. 
Applicants  must  submit  an  Application 
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for  Federal  Domestic  Assistance 
(SF424),  a  standard  federal  government 
grant  application  form,  at  http:// 
w^ww. gmnts.gov  and  include  their 
proposals  as  an  attachment  to  the 
SF424.  An  application  will  not  be 
deemed  complete  until  and  unless  all 
required  materials  are  filed  by  the  June 
6  deadline.  {See  Appendix  C  for 
additional  information  on  filing  form 
SF424.)  Communities  are  reminded  to 
register  with  Grants.gov  early  in  the 
application  period  since  the  registration 
process  can  take  up  to  10  days  to 
complete. 

Funding  Opportunity 

The  Small  Community  Program  was 
established  under  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  (AIR-21),  Public  Law 
106-181,  and  reauthorized  under  the 
Vision  100-Century  of  Aviation 
Reauthorization  Act,  Public  Law  108- 
176  (Vision  100).  The  program  is 
designed  to  provide  financial  assistance 
to  small  communities  to  help  them 
enhance  their  air  service.  The 
Department  provides  this  assistance  in 
the  form  of  financial  grants  that  are 
disbursed  on  a  reimbursable  basis. ^ 
Under  the  Consolidated  Appropriation 
Act,  2008  (Pub.  L.  110-161),  the 
Department  received  $10  million  to 
carry  out  the  Small  Community 
Program.  2 

The  program  is  limited  to  a  maximum 
of  40  grant  awards,  with  a  maximum  of 
four  grants  per  State,  in  each  year  the 
program  is  funded.  There  are  no  limits 
on  the  amounts  of  individual  awards, 
and  the  amounts  awarded  will  vary 
depending  upon  the  features  and  merits 
of  the  proposals  selected.  Over  the  past 
six  years,  the  Department’s  individual 
grants  have  ranged  from  $20,000  to 
nearly  $1.6  million.  Authorized  gremt 
projects  may  include  activities  that 
extend  over  a  multi-year  period  under  a 
single  grant  award;  however,  grant 
funds  are  to  be  used  in  a  timely  manner. 
Generally  speaking,  individual  grant 
awards  have  not  exceeded  a  three-  to 
four-year  period. 


'  For  detailed  background  on  the  Small 
Community  Program,  see  our  Web  site  at;  http:// 
ostpxweb.dot.gOv/aviation/X-50%20Role_fiIes/ 
smallcomm  unity.htmttFunds. 

^  Program  funding  for  this  year  may  be  affected 
by  a  provision  that  provides  the  Secretary  with 
authority  to  transfer  funds  horn  any  program  within 
or  administered  by  the  Office  of  the  Secretary  to  the 
Essential  Air  Service  program  if  that  program  does 
not  have  sufficient  funds  to  meet  its  statutory 
obligations.  In  addition,  a  portion  of  the  funds 
available  for  the  Small  Community  Program  may  be 
used  by  the  Department  for  grants-maneigement 
purposes. 


Eligibility  Information 

Who  Is  Eligible  to  Apply  for  a  Grant? 

Basic  criteria.  Eligible  applicants  are 
those  communities  that  (1)  are  served  by 
an  airport  that  was  not  larger  than  a 
small  hub  airport  for  calendar  year 
1997  3  and  (2)  have  insufficient  air 
service  or  unreasonably  high  airfares. 
Communities  that  do  not  currently  have 
commercial  air  service  are  also  eligible, 
but  they  must  have  met  or  be  able  to 
meet  in  a  reasonable  period  all 
necessary  requirements  of  the  Federal 
Aviation  Administration  for  the  type  of 
service  involved  in  their  grant 
proposals.  Communities  served  by 
medium  and  large  hubs  are  not  eligible 
to  apply. 

Essential  Air  Service  communities 
may  apply.  Small  communities  that 
meet  the  basic  criteria  and  currently 
receive  subsidized  air  service  under  the 
Essential  Air  Service  (EAS)  program  are 
eligible  to  apply  for  funds  under  the 
Small  Community  Program.  Indeed,  a 
number  of  EAS-subsidized  communities 
applied  in  past  years  and  some  have 
received  grant  awards.  However,  grant 
awards  to  EAS-subsidized  communities 
are  limited  to  marketing  or  promotion 
projects  that  support  existing  or  newly 
subsidized  air  services.  Grant  funds  will 
not  be  authorized  for  EAS-subsidized 
communities  to  support  any  new  air 
service.  Furthermore,  no  funds  will  be 
authorized  to  support  additional  flights 
by  EAS  carriers  or  changes  to  those 
carriers’  existing  schedules.  These 
restrictions  are  necessary  to  avoid 
potentially  adverse  effects  on  EAS 
program  subsidies  and  the  operations  of 
EAS  carriers. 

Additional  consideration  for 
communities/members  of  consortia  that 
have  previously  received  a  gremt. 
Communities  or  members  of  a  consortia 
that  were  awarded  grants  in  previous 
years  and  want  to  apply  for  a  grant  this 
year  should  be  aware  that  (1)  they  are 
precluded  firom  seeking  new  funds  for 
projects  for  which  they  have  already 
received  an  award  under  the  Small 
Community  Program  and  (2)  they 
cannot  accept  a  new  grant  while  they 
are  a  party  to  an  existing  grant  under  the 
program,  either  as  an  individual 
conununity  or  as  a  member  of  a 
consortium. 

Grant  must  be  for  a  new  project.  No 
community  may  participate  in  the 
program  in  support  of  the  same  project 
more  than  once.  49  U.S.C.  41743(c)(4). 

In  assessing  whether  a  previous 
grantee’s  current  proposal  represents  a 


^The  hub  classifications  are  based  on  the  Federal 
Aviation  Administration’s  CY  1997  enplanement 
data. 


nevit'hi*dj6ctl'\^  would  look  particularly 
at  the  goals  and'bhjectives  of  the  earlier 
grant,  as  well  as  the  key  components  of 
the  means  by  which  those  goals  and 
objectives  were  to  be  achieved,  in 
comparison  to  the  current  proposal.  For 
example,  if  a  community  received  an 
earlier  grant  to  support  a  revenue 
guarantee  for  service  to  a  particular 
destination  or  direction,  a  new 
application  for  another  revenue 
guarantee  for  the  same  service  would  be 
disqualified  under  section  41743(c), 
even  if  the  revenue  guarantee  were 
structured  differently  or  the  type  of 
carrier  were  different.  However,  we  do 
not  read  section  41743(c)  to  disqualify 
a  new  application  for  service  to  a  new 
destination  or  direction  using  a  revenue 
guarantee,  or  for  general  marketing  of 
the  airport  and  the  various  services  it 
offers. 

Last  year  we  interpreted  this 
provision  more  narrowly  than  in 
previous  years.  We  are  revisiting  the 
issue  in  light  of  concerns  expressed  that 
the  interpretation  is  too  restrictive;  for 
example,  that  not  all  revenue  guarantees 
or  marketing  agreements  are  of  the  same 
nature,  and  that  if  a  subsequent 
proposal  incorporates  different  goals  or 
significantly  different  components,  it 
may  be  sufficiently  different  to 
■constitute  a  new  project  under  section 
41743(c). 

In  its  application,  a  community  that  is 
a  previous  grant  recipient  should 
compare  and  contrast  its  proposed 
project  with  its  previously  funded  ' 
one(s)  to  demonstrate  why  its  latest  idea 
represents  a  new  project.  Communities 
should  also  note  that  in  each  of  the  prior 
six  years  of  the  program,  interest  in 
participation  exceeded  both  the  funds 
available  and  the  number  of 
communities  that  can  take  part  in  any 
one  year.  For  this  reason,  the  fact  that 
a  community  has  already  received  one 
or  more  grants  will  be  a  consideration 
when  comparing  its  new  proposal  with 
those  of  other  applicant  communities. 

No  concurrent  gmnts  are  permitted.  A 
community  or  member  of  a  consortia 
may  participate  in  the  program  a 
subsequent  time  only  after  its 
participation  in  a  prior  grant  has 
terminated.  49  U.S.C.  41743(c)(4). 
Simply  stated,  a  community  can  have 
only  one  Small  Community  Program 
grant  at  any  time.  If  a  grant  applicant  is 
applying  for  a  subsequent  gremt  and  its 
current  grant  has  not  yet  expired,  it 
must  notify  the  Department  of  its  intent 
to  terminate  the  current  grant  prior  to 
entering  into  the  new  grant.  In  addition, 
for  grant  applicants  that  are  members  of 
a  consortia  grant,  permission  must  be 
granted  from  both  the  grant  sponsor  and 
the  Department  to  withdraw  firom  the 
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current  grant  prior  to  being  eligible  to 
receive  a  subsequent  grant. 

Subsidies  for  a  carrier  to  compete 
against  an  incumbent  raise  concerns. 
The  Department  is  concerned  generally 
about  subsidizing  one  Ccirrier  but  not 
others  in  a  competitive  market.  For  this 
reason,  communities  that  propose  to  use 
the  grant  funds  for  service  in  a  city-pair 
market  that  is  already  served  by  a  carrier 
must  explain  in  detail  why  the  existing 
service  is  insufficient  or  imsatisfactory, 
or  provide  other  compelling  information 
to  support  such  proposals.  This 
information  is  necessary  for  the 
Department  to  consider  the  competitive 
implications  of  giving  financial  or  other 
tangible  incentives  for  one  carrier  that 
the  other  carrier  is  not  receiving. 

Subsidy  proposals  should  reflect 
market  analysis  euid  a  complementary 
marketing  commitment.  A  thorough 
understanding  of  the  target  market  is 
essential  for  the  ultimate  success  of  new 
or  expanded  air  service.  Likewise,  the 
chances  that  such  a  service  will  become 
self-sustaining  are  enhanced  when  its 
implementation  is  supported  by  a  well- 
designed  marketing  campaign.  For  these 
reasons,  commimities  requesting  funds 
for  a  revenue  guarantee/subsidy/ 
hnancial  incentive  are  encouraged  to 
include  in  their  proposals  an  in-depth 
analysis  evidencing  close  familiarity 
with  their  target  markets.  Such 
communities  also  are  encouraged  to 
designate  in  their  proposals  a  portion  of 
their  requested  funds  for  the 
development  and  implementation  of  a 
marketing  plan  in  support  of  the  service 
sought. 

A  consortium  is  more  than  a 
collection  of  communities.  The  statute 
permits  individual  communities  and 
consortia  of  communities  to  apply  for 
grant  awards  under  this  program.  In 
some  instances  in  the  past,  several 
communities  in  a  State  have  filed  a 
single  application  as  a  “consortium” 
while  in  effect  the  application  is  a 
collection  of  individual  community 
requests  that  involve  different  projects. 
We  do  not  view  this  as  a  consortium. 
Rather,  an  application  representing  a 
consortium  would  be  one  that  facilitates 
efforts  of  communities  working  together 
toward  a  joint  grant  project.  For 
example,  several  communities 
surrounding  an  airport  may  apply 
together  to  improve  air  services  at  that 
airport,  or  surrounding  airports  may 
work  together  to  provide  regional  air 
service. 

Multiple  applications  by  a  community 
will  not  be  considered.  The  Department 
requests  that  communities  file  only  one 
application  for  a  grant.  In  the  past,  some 
communities  have  filed  both  individual 
applications  and  requests  as  part  of  a 


consortium.  In  many  cases  these 
applications  have  involved  the  same 
project  at  the  same  or  different  funding 
levels.  We  will  not  consider  the  stand¬ 
alone  application  if  a  community  is  also 
submitting  a  largely  identical  request  as 
part  of  a  consortium.  To  the  extent  that 
a  community  files  separately  and  as  part 
of  a  consortium  for  complementary 
projects — for  example,  one  request  for 
funding  a  revenue  guarantee  and  one  for 
marketing — we  will  consider  such 
proposals.  However,  communities 
should  be  aware  that  they  can  receive 
only  one  grant,  either  the  stand-alone 
grant  or  as  a  member  of  a  consortium, 
because  no  community  can  have 
concurrent  grants. 

Cost  Sharing  and  Local  Contributions 
Are  Important  Factors 

The  statute  does  not  require 
communities  to  contribute  toward  a 
grant  project,  but  those  communities 
that  contribute  from  local  sources  other 
than  airport  revenues  are  accorded 
priority  consideration.  One  core 
objective  of  the  Small  Community 
Program  is  to  promote  community 
involvement  in  addressing  air  service/ 
air  fare  issues  through  public/private 
partnerships.  As  a  financial  stakeholder 
in  the  process,  the  community  gains 
greater  control  over  the  type,  quality, 
and  success  of  the  air  service  initiatives 
that  will  best  meet  its  needs,  and 
demonstrates  a  greater  commitment 
towards  achieving  the  stated  goals.  The 
Department  has  historically  received 
many  more  applications  than  can  be 
accommodated  and  nearly  all  of  those 
applications  have  proposed  a 
community  financial  contribution  to  the 
project.  Thus,  proposals  that  do  not 
propose  a  commimity  financial 
contribution  will  be  at  a  competitive 
disadvantage. 

Types  of  contributions.  Contributions 
should  represent  a  new  financial 
commitment  or  new  financial  resources 
devoted  to  attracting  new  or  improved 
service,  or  addressing  specific  high-fare 
or  other  service  issues,  such  as 
improving  patronage  of  existing  service 
at  the  airport.  Contributions  from 
already-existing  programs  or  projects 
(e.g.,  designating  a  portion  of  an 
airport’s  existing  annual  marketing 
budget  to  the  project)  are  considered 
less  favorably  than  contributions  for 
new  and  innovative  programs  or 
projects.  For  those  communities  that 
propose  to  contribute  to  the  grant 
project,  that  contribution  can  be  in  the 
following  forms: 

Cash  from  non-airport  revenues.  This 
cash  contribution  can  include  funds 
from  the  State,  the  County  or  the  local 
government,  and/or  from  local 


businesses,  or  other  private 
organizations  in  the  community. 
Contributions  that  are  comprised  of 
intangible  non-cash  items,  such  as  the 
“value”  of  donated  advertising,  are 
considered  “in-kind”  contributions  {see 
further  discussion  below). 

Cash  from  airport  revenues.  This 
includes  contributions  from  funds 
generated  by  airport  operations.  Airport 
revenues  may  not  be  used  for  revenue 
guarantees  to  airlines.^  Community 
proposals  that  include  local 
contributions  based  on  airport  revenues 
do  not  receive  priority  consideration  for 
selection. 

In-Kind  Contributions  from  the 
airport.  This  can  include  such  items  as 
waivers  of  landing  fees,  terminal  rents, 
fuel  fees,  and/or  vehicle  parking  fees. 

In-Kind  Contributions  from  the 
community.  This  can  include  such 
items  as  donated  advertising  from  media 
outlets,  catering  services  for  inaugural 
events,  or  in-kind  trading,  such  as 
advertising  in  exchange  for  free  air 
travel.  Travel  beuiks  and  travel 
commitments/pledges  are  considered  to 
be  in-kind  contributions,^  as  are 
reduced  fares  offered  by  airlines. 

Cash  vs.  in-kind  contributions.  Only 
cash  contributions  will  be  eligible  for 
reimbursement.  “In-kind”  or  non-cash 
contributions,  which  encompass 
property  or  services  contributed  by  non- 
Federal  third  parties  without  charge  to 
the  grantee,  are  not  eligible.  Because 
they  are  not  reimbursable,  in-kind 
contributions  are  not  considered  as  part 
of  the  community’s  cash  financial 
contribution  to  the  project.  Of  course, 
communities  should  include  any  in- 
kind  contributions  in  their  proposals 
and  cire  encouraged  to  offer  in-kind 
inducements  as  an  extra  incentive  to 
facilitate  air  service/fare  improvements. 
While  these  contributions  will  not  be 
considered  as  part  of  the  community’s 
cash  contribution  toward  the  project  on 
which  reimbursements  are  made,  they 
will  be  considered  as  illustrative  of  the 
community’s  overall  commitment  to  the 
proposed  grant  project.  If  there  is  any 
question  about  whether  a  proposed 
contribution  would  be  considered  as 


«49  U.S.C.  47107,47133. 

^  A  travel  “bank”  involves  the  actual  deposit  of 
funds  from  participating  parties  (e.g.,  businesses, 
individuals)  into  a  designated  bank  account  for  the 
purpose  of  purchasing  air  travel  on  the  selected 
airline,  with  defined  procedures  for  the  subsequent 
use  or  withdrawal  of  those  funds  under  an 
agreement  with  the  airline.  Often,  however,  what 
communities  refer  to  as  a  travel  “bank''  in  reality 
involves  travel  “pledges”  from  businesses  in  the 
community  without  any  collection  of  funds  or 
formal  procedures  for  use  of  the  funds.  The 
Department  views  travel  banks  and  pledges 
included  in  grant  proposals  as  an  indicator  of  local 
community  support. 
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“in-kind”  or  cash,  the  applicant  should 
contact  the  Department  before 
submitting  its  proposal. 

Financial  commitments  must  be 
fulfilled.  Applicant  communities  should 
also  note  that,  as  part  of  the  grant 
agreement  between  the  Department  and 
the  community,  the  community  has 
legally  committed  itself  to  fulfilling  its 
proposed  financial  contribution  to  the 
project  and  that  its  failure  to  meet  this 
commitment  could  lead  the  Department 
to  terminate  the  grant.  Community 
participation  in  all  aspects  of  the 
proposal,  including  the  financial 
aspects,  is  critical  to  the  success  of  the 
authorized  project  initiative.  As  with 
the  grant  awards  in  past  years,  receipt 
of  the  full  federal  contribution  awarded 
will  thus  be  linked  to  the  community’s 
fulfillment  of  its  financial  contribution. 
Furthermore,  communities  cannot 
propose  a  certain  level  of  cash 
contribution  from  non-airport  sources, 
and  subsequent  to  being  awarded  a 
grant,  seek  to  substitute  or  replace  that 
contribution  with  either  “in-kind” 
contributions  or  contributions  from 
airport  revenues,  or  both.  Given  the 
statute’s  priority  for  contributions  from 
non-airport  sources  and  the  competitive 
nature  of  the  selection  process,  a 
conununity’s  grant  award  could  be 
reduced  or  terminated  altogether  if  it  is 
unable  to  replace  the  committed  funds 
from  non-airport  revenue  sources. 

Application  and  Submission 
Information 

Filing  Deadline  and  Procedures 

Grant  applications  are  due  by  June  6, 
2008.  As  part  of  the  submission  process, 
an  applicant  must  register  for  and 
complete  SF424,  Application  for 
Federal  Domestic  Assistance.  An 
applicant  must  also  include  its  grant 
proposal  as  an  attachment  to  its  SF424. 
In  addition,  the  cover  page  of  each 
application  should  contain  the 
information  specified  under  “Cover 
page  contents,”  below.  Questions 
regarding  the  progreun  should  be 
directed  to  the  Office  of  Aviation 
Analysis  on  (202)  366-2347  or 
aloha.ley@dot.gov.  Communities  are 
encouraged  to  register  with  Grants.gov 
early  during  the  application  period 
since  the  registration  process  can  take 
up  to  10  days  to  complete.  Communities 
are  also  encouraged  to  contact  the 
Grants.gov  help  desk  for  any  technical 
assistance  in  filing  their  applications. 

SF424  required.  To  comply  with  the 
Grants.gov  initiative,  a  mandate  of  the 
President’s  Management  Agenda,  all 
applicants  must  submit  form  SF424, 
Application  for  Federal  Domestic 
Assistance,  found  on  http:// 


www.grants.gov.  Further,  grant 
proposals  must  be  submitted  as  an 
attachment  to  the  SF424.  An  application 
will  not  be  deemed  complete  unless  the 
SF424  and  the  attached  proposal  have 
been  submitted  through  Grants.gov  by 
the  June  6  deadline. 

Applicants  must  complete  a  one-time 
registration  process  in  order  to  submit 
the  SF424  application.  This  registration 
process  can  take  seven  to  ten  days  to 
complete.  For  this  reason,  communities 
intending  to  file  applications  should 
register  as  soon  as  possible  to  ensure 
they  can  meet  the  application  deadline. 
Appendix  C  provides  additional 
information  with  respect  to  the 
registration  process  in  Grants.gov,  along 
with  instructions  on  submitting  the 
SF424  once  the  registration  process  has 
been  completed. 

Cover  page  contents.  The  cover  page 
for  all  applications  should  bear  the  title 
“Proposal  Under  the  Small  Community 
Air  Service  Development  Program,”  and 
should  include  the  docket  number 
DOT-OST-2008-0100,  the  name  of  the 
community  or  consortium  of 
communities  applying,  the  legal 
sponsor,  and  the  community’s  Dun  and 
Bradstreet  (D&B)  Data  Universal 
Numbering  System  (DUNS)  number. 

Confidential  treatment  of  information. 
Applicants  will  be  able  to  provide 
certain  information  relevant  to  their 
proposals  on  a  confidential  basis.  Under 
the  Department’s  regulations,  such 
information  is  limited  to  commercial  or 
financial  information  that,  if  disclosed, 
would  either  significantly  harm  the 
competitive  position  of  a  business  or 
enterprise  or  make  it  more  difficult  for 
the  Federal  Government  to  obtain 
similcU'  information  in  the  future. 

Applicants  seeking  confidential 
treatment  of  a  portion  of  their 
applications  must  segregate  the 
confidential  material  in  a  sealed 
envelope  marked  “Confidential 
Submission  of  X  (the  applicant)  in 
Docket  DOT-OST-2008-0100.”  and 
include  with  that  material  a  request  in 
the  form  of  a  motion  seeking 
confidential  treatment  of  the  material 
under  14  CFR  302.12  (Rule  12)  of  the 
Department’s  regulations.  The  applicant 
should  submit  an  original  and  two 
copies  of  its  motion  and  an  original  and 
two  copies  of  the  confidential  material 
in  the  sealed  envelope.  The  confidential 
material  should  not  be  included  with 
the  original  of  the  applicant’s  proposal 
that  is  submitted  via  http:// 
www.grants.gov.  The  applicant’s 
original  submission,  however,  should 
indicate  clearly  where  the  confidential 
material  would  have  been  inserted.  If  an 
applicant  invokes  Rule  12,  the 
confidential  portion  of  its  filing  will  be 


treated  as  confidential  pending  a  final 
determination.  All  confidential  material 
must  be  received  by  June  6,  2008,  and 
delivered  to  the  Office  of  Aviation 
Analysis,  8th  Floor,  Room  W86-310, 
1200  New  Jersey  Ave.,  SE.,  Washington, 
DC  20590. 

Types  of  Projects  and  Application 
Content 

The  statute  is  very  general  about  the 
types  of  projects  that  can  be  authorized 
so  that  communities  are  provided 
greater  flexibility  in  addressing  their 
particular  air  service  and  airfare  issues. 
Because  circumstances  may  differ 
among  communities,  applicants  have 
some  latitude  in  identifying  their  own 
objectives  and  developing  strategies  for 
accomplishing  them. 

One  objective  of  the  Small 
Community  Program  is  to  help 
communities  secure  enhancements  that 
will  be  responsive  to  their  air 
transportation/ air  fare  needs  on  a  long¬ 
term  basis  after  the  financial  support  of 
the  grant  has  ended.  There  are  many 
ways  that  a  community  might  enhance 
its  current  air  service  or  attract  new 
service,  such  as: 

•  Promoting  awareness  among 
residents  of  locally  available  service: 

•  Attracting  a  new  carrier  through 
revenue  guarantees  or  operating  cost 
offsets; 

•  Attracting  new  forms  of  service, 
such  as  on-demand  air  taxi  service: . 

•  Offering  an  incumbent  carrier 
financial  or  other  incentives  to  lower  its 
fares,  increase  its  fi-equencies,  add  new 
routes,  or  deploy  more  suitable  aircraft, 
including  upgrading  its  equipment  from 
turboprops  to  regional  jets; 

•  Comnining  traffic  support  from 
surrounding  communities  with 
regionalized  service  through  one  airport: 
or 

•  Providing  local  ground 
transportation  service  to  improve  access 
to  air  service  to  the  community  and  the 
surrounding  area.® 

Communities  are  encouraged  to  be 
innovative  and  to  consider  a  wide  range 
of  initiatives  and  air  transportation 
services  in  developing  their  proposals, 
such  as  intermodal  or  regional 
solutions.  At  the  same  time,  proposals 
must  not  be  general,  vague,  or 
unsupported.  The  more,  highly  defined 


^  These  examples  are  illustrative  only  and  are  not 
meant  as  a  list  of  projects  favored  by  the 
Department.  Interested  communities  can  view 
actual  proposals  submitted  in  prior  years.  Go  to 
http://regulations/gov  and,  under  “^arch,”  enter 
one  of  the  following  depending  on  the  desired  filing 
year  DOT-OST-2002-11590,  IX3T-OST-2003- 
15065,  DOT-OST-2004-17343,  DOT-OST-2005- 
20127,  DOT-OST-2006-23671,  or  DOT-2007- 
27370  for  proposals  filed  in  2002,  2003,  2004,  2005, 
2006  and  2007,  respectively. 
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and  focused  the  proposal,  the  more 
competitive  it  will  be,  particularly  in 
light  of  the  priority  consideration 
afforded  by  the  statute  to  those 
applicants  that  can  use  the  funds  in  a 
timely  manner.  49  U.S.C.  41743 
(c)(5)(E). 

There  is  no  set  format  that  must  be 
used  in  submitting  grant  proposals.  At 
a  minimum,  however,  a  proposal  must 
provide  the  following  information: 

•  A  description  of  the  community’s 
existing  air  service,  including  the 
carrier(s)  providing  service,  service 
frequency,  direct  and  connecting 
destinations  offered,  available  fares,  and 
equipment  types. 

•  A  synopsis  of  the  community’s 
historical  service,  including 
destinations,  traffic  levels,  service 
providers,  and  any  extenuating  factors 
that  might  have  affected  traffic  in  the 
past  or  that  can  be  expected  to  influence 
service  needs  in  the  near  to  intermediate 
term. 

•  A  description  of  the  community’s 
air  service  development  efforts  over  the 
past  five  years  and  the  results  of  those 
efforts.  Many  communities  have  been 
active  on  an  on-going  basis  for  many 
years  in  air  service  development  efforts, 
while  others  are  just  beginning.  To  the 
extent  that  a  community  has  previously 
engaged  in  other  air  service  initiatives, 
including  through  public/private 
partnerships,  it  should  describe  those 
efforts  and  their  results  in  its  grant 
proposal.  The  description  should 
include  marketing  and  promotional 
efforts  of  airport  services  as  well  as 
efforts  to  recruit  additional  or  improved 
air  service  and  airfare  initiatives. 

•  A  description  of  the  community’s 
air  service  needs  or  deficiencies, 
including  any  major  origin/destination 
markets  not  now  served  or  not  served 
adequately.  In  addition,  communities 
are  free  to  submit  any  information  about 
their  fare  levels  that  they  deem  relevant 
to  consideration  of  their  grant  request, 
including  market  analyses  or  studies 
demonstrating  an  understanding  of  local 
air  service  needs. 

•  A  strategic  plan  for  meeting  those 
needs  under  the  Small  Community 
Program,  including  the  community’s 
specific  project  goal(s)  and  detailed  plan 
for  attaining  that  goal(s).  Plans  should: 

/  Clearly  identify  the  target  audience 
of  each  component  of  the  proposed 
transportation  initiative,  including  all 
advertising  and  promotional  efforts. 

✓  Set  forth  a  realistic  timetable  for 
implementation  of  the  grant  project.  In 
this  regard,  the  statute  includes  timely 
use  of  the  grant  funds  as  a  priority 
consideration.  Consequently, 
communities  must  have  a  well- 
developed  project  plan  and  a  detailed 


timetable  for  implementing  that  plan.  In 
establishing  the  timetable,  however, 
communities  should  be  realistic  about 
their  ability  to  meet  their  project 
deadlines.^ 

/  For  proposals  involving  new  or 
improved  service,  explain  how  the 
service  will  become  self-sufficient. 
Under  the  statute,  a  community  cannot 
seek  grant  funding  in  subsequent  years 
in  support  of  the  same  project. 

Moreover,  it  is  important  that 
communities  seriously  consider  the 
scale  of  their  proposed  projects  in 
developing  their  proposals  and  the 
timetable  for  achieving  them.  To  the 
extent  that  a  proposed  project  is 
dependent  upon  or  relevant  to  the 
completion  of  other  federally  funded 
capital  improvement  projects,  the 
community  should  provide  a 
description  of,  and  the  construction 
time-line  for,  those  projects,  keeping  in 
mind  the  statutory  requirement  to  use 
Small  Community  Program  funding  in  a 
timely  manner. 

/  Of  particular  importance,  fully  and 
clearly  outline  the  goals  and  objectives 
sought  to  be  achieved,  e.g.,  “to  broaden 
the  awareness  by  residents  in  the  Tri- 
County  area  of  the  various  services 
provided  by  passenger  carriers  at  the 
Tri-County  airport,”  or  “to  obtain  new 
and  affordable  service  to  a  hub  airport 
in  a  direction  where  there  is  no  such 
service.”  When  an  application  is 
selected,  these  goals  and  objectives  will 
be  incorporated  into  the  grant  agreement 
and  define  its  basic  project  scope.  Once 
an  agreement  is  signed,  if  circumstances 
change  and  an  amendment  is  sought  to 
allow  for  different  activities  or  a 
different  approach,  the  Department  will 
look  to  whether  the  change  being  sought 
is  consistent  with  those  fundamental 
project  goals  and  objectives.  Proposed 
changes  that  would  alter  those 
fundamental  goals  and  objectives  cannot 
be  authorized,  because  doing  so  would 
undermine  the  competitive  nature  of  the 
selection  process.  Applicants  are  also 
encouraged  to  include  in  their  proposals 
alternative  or  back-up  strategies  for 
achieving  their  desired  goals  and 
objectives.  By  incorporating  such 
information  into  the  grant  agreement, 
desired  changes  may  be  more  easily 
accommodated. 


^The  projected  timetable  will  be  an  integral  part 
of  the  grant  agreements  between  the  selected 
communities  and  the  Department.  Therefore,  there 
is  no  advantage  to  a  community  in  proposing  an 
aggressive  timetable  that  cannot  be  met.  and  there 
may  be  disadvantages  if  the  community  finds  that 
it  cannot  meet  its  timetable.  Communities  should 
carefully  consider  all  factors  affecting 
implementation  of  their  projects  and  develop 
resdistic  timeframes  for  achieving  those  objectives, 
keeping  in  mind  that  authorized  projects  generally 
have  averaged  three  to  four  years. 


/  If  the  applicant  received  a  Small 
Community  Fhogram  grant  in  the  past, 
explain  how  its  proposed  project  differs 
from  its  earlier  one  by  comparing  and 
contrasting  project  goals,  objectives  and 
methods  of  achieving  them. 

•  A  description  of  any  public-private 
partnership  that  will  participate  in  the 
project.  Full  community  involvement  is 
a  key  aspect  of  the  Small  Community 
Program.  The  statute  gives  a  priority  to 
those  communities  that  already  have 
established,  or  will  establish,  a  public- 
private  partnership  to  facilitate  air 
service  to  the  public.  The  proposal 
should  fully  describe  the  public-private 
partnership  that  will  participate  in  the 
community’s  proposal  and  how  the 
partnership  will  actively  participate  in 
the  implementation  of  the  proposed 
project.  In  addition,  applicants  should 
identify  each  member  of  the 
partnership,  the  role  that  each  will  play, 
and  the  specific  responsibilities  of  each 
member  in  project  implementation.  If 
the  application  does  not  include 
specific  information  on  the  partnership 
participation  in  the  project,  the 
Department  cannot  evaluate  how  well  a 
community  has  met  this  consideration, 
and  the  applicant  will  not  be  deemed  as 
having  met  this  priority  consideration  in 
the  Department’s  evaluation  of  the 
community’s  proposal. 

•  A  detailed  description  of  the 
funding  necessary  for  implementation  of 
the  community’s  project,  including  the 
federal  and  non-federal  contributions. 
Proposals  should  clearly  identify  the 
level  of  federal  funding  sought.  They 
should  also  clearly  identify  the  other 
cash  contributions  toward  the  proposed 
project,  “in-kind”  contributions  from 
the  airport,  and  “in-kind”  contributions 
from  the  community.  Cash  contributions 
ft-om  airport  revenues  should  be 
identified  separately  firom  cash 
contributions  from  other  community 
sources.  Similarly,  cash  contributions 
from  the  State  and/or  local  government 
should  be  separately  identified  and 
described. 

Applicant  communities  should  be 
aware  that,  if  awarded  a  grant,  the 
Department  will  not  reimburse  the 
community  for  pre-award  expenses  such 
as  the  cost  of  preparing  the  grant 
application  or  for  any  expenses  incurred 
prior  to  the  community  executing  a 
grant  agreement  with  the  Department.  In 
addition,  10  percent  of  the  grant  funds 
will  be  withheld  until  the  Department 
receives  the  final  report  of  the  grant 
project.  See  “Award  Administration 
Information,”  below. 

•  An  explanation  of  how  the 
community  will  ensure  that  its  own 
funding  contribution  is  spent  in  the 
manner  proposed. 
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•  Descriptions  of  how  the  community 
will  monitor  the  progress  of  the  grant 
project  and  the  identity  of  critical 
milestones  to  be  met  during  the  life  of 
the  grant,  including  the  need  to  modify 
or  discontinue  funding  if  identified 
milestones  cannot  be  achieved.  This  is 
an  important  component  of  the 
community’s  proposal  and  serves  to 
demonstrate  the  thoroughness  of  the 
community’s  planning  of  the  proposed 
grant  project. 

•  A  description  of  how  the 
community  plans  to  continue  with  the 
project  if  it  is  not  self-sustaining  after 
the  grant  award  expired.  A  particular 
goal  of  the  Small  Community  Program  is 
to  provide  long-term,  self-sustaining 
improvements  to  air  service  at  small 
communities.  A  community  cannot  seek 
further  grant  funding  in  support  of  the 
same  project.  49  U.SiC.  41743(c)(4).  It  is 
possible  that  a  new  or  improved  service 
at  a  community  will  be  well  on  its  way 
to  becoming  self-sustaining,  but  will  not 
have  reached  that  goal  before  the  grant 
expires.  Similarly,  it  is  possible  that 
extensive  marketing  and  promotional 
efforts  may  be  in  process,  but  have  not 
been  completed  at  the  end  of  the  grant 
period  and  will  require  continued 
support.  Therefore,  in  developing  its 
proposal,  the  community  should 
carefully  consider  and  describe  in  detail 
its  plans  for  providing  continued 
financial  support  for  the  project  after  the 
grant  funding  is  no  longer  available. 

This  aspect  of  the  application  reflects  on 
the  community’s  commitment  to  the 
grant  project  and  is  an  important 
component  to  the  Department’s 
consideration  of  the  community’s 
proposal  for  selection  for  a  grant  award. 

•  Designation  of  a  legal  sponsor 
responsible  for  administering  the 
program.  The  legal  sponsor  of  the  grant 
project  must  be  a  government  entity.  If 
the  applicant  is  a  public-private 
partnership,  a  public  government 
member  of  the  organization  must  be 
identified  as  the  community’s  sponsor 
to  receive  program  reimbursements.  In 
this  regard,  communities  can  designate 
only  a  single  government  entity  as  the 
legal  sponsor,  even  if  a  consortium,  for 
example,  consists  of  two  or  more  local 
government  entities.  Private 
organizations  cannot  be  designated  as 
the  legal  sponsor  of  a  grant  under  the 
Small  Community  Program.® 


®  The  community  has  the  responsibility  to  ensure 
that  the  recipient  of  any  funding  has  the  legal 
authority'  under  State  and  local-laws  to  carry  out  all 
aspects  of  the  grant. 


Air  Service  Development  Zone 
Designation 

The  statute  authorizing  the  Small 
Community  Program  also  provides  that 
the  Department  will  designate  one  of  the 
grant  recipients  as  an  Air  Service 
Development  Zone.  The  purpose  of  the 
designation  is  to  provide  communities 
interested  in  attracting  business  to  the 
area  surrounding  the  airport  or  in 
developing  land-use  options  for  the  area 
an  opportunity  to  work  with  the 
Department  on  means  to  achieve  those 
goals.  The  Department  will  assist  the 
designated  community  in  establishing 
contacts  with  emd  obtaining  advice  and 
assistance  fi:om  appropriate  government 
agencies,  including  the  Department  of 
Commerce  as  well  as  other  offices 
within  the  Department  of 
Transportation,  and  in  identifying  other 
pertinent  resources  that  may  aid  the 
community  in  its  efforts  to  attract 
businesses  and  to  develop  land-use 
options.  However,  the  community 
receiving  the  designation  will  be 
responsible  for  developing, 
implementing,  and  managing  activities 
related  to  the  air  service  development 
zone  initiative.  Only  communities  that 
are  interested  in  these  objectives  and 
have  a  plan  to  accomplish  them  should 
apply  for  the  available  designation. 
There  are  no  additional  funds  associated 
with  this  designation,  and  applying  for 
the  designation  will  provide  no  special 
benefit  or  preference  to  a  community  in 
receiving  a  grant  award  under  the  Small 
Community  Program. 

Grant  applicants  interested  in 
selection  for  the  Air  Service 
Development  Zone  designation  must 
include  in  their  applications  a  separate 
section,  titled.  Support  for  Air  Service 
Development  Zone  Designation.  That 
section  should  include: 

/  Detailed  information  regarding  the 
property  and  facilities  available  for 
development  such  as  an  existing  airpark 
or  land  for  such  an  airpark  near  or 
adjacent  to  the  local  airport; 

/  The  other  modes  of  transportation 
that  would  be  available  to  support 
additional  economic  development,  such 
as  rail,  road,  and/or  water  access; 

/  Information  concerning  historic, 
existing,  and  any  future  business 
activity  in  the  area  that  would  support 
further  development; 

/  Demographic  information 
concerning  the  community  and  its 
environs  relevant  to  the  developmental 
efforts,  including  population, 
employment,  and  per  capita  income 
data;  and 

/  Any  other  information  that  the 
community  believes  is  relevant  to  its 


plans  to  enhance  air  service 
development. 

The  community  should  provide  as 
detailed  a  plan  as  possible,  including 
the  goals  it  expects  to  achieve  from  the 
air  service  development  zone 
designation  and  the  types  of  activities 
on  which  it  would  like  to  work  with  the 
Department  in  achieving  those  goals. 

The  community  should  also  indicate 
whether  further  local  government 
approvals  are  required  in  order  to 
implement  the  proposed  activities. 

Application  Review  Information 

The  Department  will  carefully  review 
each  proposal  and  the  staff  may  contact 
applicants  if  clarification  is  needed.  The 
grant  awards  will  be  made  as  quickly  as 
possible  so  that  communities  awarded 
grants  can  complete  the  grant  agreement 
process  and  proceed  to  implement  their 
plans.  Pending  unforeseen 
circumstances,  this  process  should  be 
completed  before  October  2008.  Given 
the  competitive  nature  of  the  grant 
process,  the  Department  will  not  meet 
with  grant  applicants  with  respect  to 
their  grant  proposals.  Our  selection  of 
communities  for  grant  awards  will  be 
based  on  the  communities’  written 
submissions. 

Priority  factors  considered.  The  law 
directs  the  Department  to  give  priority 
consideration  to  those  communities  or 
consortia  where:  ® 

•  Air  fares  are  higher  than  the 
national  average  air  fares  for  all 
communities; 

•  The  community  or  consortium  will 
provide  a  portion  of  the  cost  of  the 
activity  fi-om  local  sources  other  than 
airport  revenue  sources; 

•  The  community  or  consortium  has 
established  or  will  establish  a  public- 
private  partnership  to  facilitate  air 
carrier  service  to  the  public; 

•  The  assistance  will  provide  material 
benefits  to  a  broad  segment  of  the 
traveling  public,  including  business, 
educational  institutions,  emd  other 
enterprises,  whose  access  to  the  national 
air  transportation  system  is  limited;  and 

•  The  assistance  will  be  used  in  a 
timely  manner. 

Additional  factors  considered. 
Applications  will  be  evaluated  against 
the  priority  considerations  listed  above. 
Our  experience  has  been  that  more 
applications  are  received  than  can  be 
funded  under  the  Small  Community 
Program.  Consequently,  consistent  with 
the  criteria  stated  above,  the  selection 
process  will  take  into  consideration 
such  additional  factors  as: 

•  The  relative  size  of  each  applicant 
community; 


8  49  U.S.C.  41743(c)(5). 
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•  The  geographic  location  of  each  - 
applicant,  including  the  community’s 
proximity  to  larger  centers  of  air  service 
and  low-fare  service  alternatives; 

•  The  community’s  existing  level  of 
air  service  and  whether  that  service  has 
been  increasing  or  decreasing: 

•  Whether  the  community’s  proposal, 
if  successfully  implemented,  could 
serve  as  a  working  model  for  other 
communities; 

•  Current  demographic  indicators  for 
the  community,  such  as  population, 
income  and  business  activity; 

•  The  community’s  demonstrated 
commitment  to  and  participation  in  the 
proposed  grant  project: 

•  The  grant  amount  requested 
compared  with  total  funds  available  for 
all  communities; 

•  The  proposed  federal  grant  amount 
requested  compared  with  the  local  share 
offered; 

•  Whether  the  community  has  a 
realistic  plan  to  use  the  funds  in  a 
timely  manner; 

•  The  uniqueness  of  an  applicant’s 
claimed  problems  and  wheUier  the 
proposed  project  addresses  those 
problems; 

•  The  extent  to  which  the  applicant’s 
proposed  solution(s)  to  solving  the 
problem(s}  is  new  or  innovative; 

•  Whether  the  community’s 
proximity  to  an  existing  grant  recipient 
could  impact  its  proposal;  and 

•  Whether  the  applicant  community 
has  previously  received  a  grant  award 
under  this  program  and,  if  so,  whether 
its  application  includes  an  explanation 
of  how  the  community’s  proposed 
project  differs  from  its  previously 
funded  project. 

Full  community  participation  is  a  key 
goal  of  this  program  as  demonstrated  by 
the  statute’s  focus  on  local  contributions 
and  active  participation  in  the  project. 
Therefore,  applications  that  demonstrate 
broad  community  support  will  be  more 
attractive.  For  example,  communities 
providing  proportionately  higher  levels 
of  cash  contributions  from  other  than 
airport  revenues  will  have  more 
attractive  proposals.  Communities  that 
provide  multiple  levels  of 
contributions — cash  and  in-kind 
contributions — also  will  have  more 
attractive  proposals.  Similarly, 
communities  that  demonstrate 
participation  in  the  development  and 
execution  of  the  proposed  air  service 
project  will  have  the  attractiveness  of 
their  proposals  enhanced.  In  this  regard, 
the  Department  welcomes  letters  of 
intent  from  airlines  on  behalf  of 
community  proposals  that  are 
specifically  intended  to  enlist  new  or 
expanded  air  carrier  presence.  Such 
letters  will  be  accorded  greater  credence 


when  authorized  by  airline  planning 
departments. 

Proposals  that  offer  innovative 
solutions  to  the  transportation  issues 
facing  the  community  will  be  more 
attractive.  Small  communities  have 
faced  many  problems  retaining  and 
improving  their  air  services  and  in 
coping  with  air  fares  that  are  higher 
than  typical  for  larger  communities. 
Therefore,  proposals  that  offer  new, 
creative  approaches  to  addressing  these 
problems,  to  the  extent  that  they  are 
reasonable,  will  have  their 
attractiveness  enhanced.  Proposals  that 
provide  a  well-defined  plem,  a 
reasonable  timetable  for  use  of  the  grant 
funds,  and  a  plan  for  continuation  and/ 
or  monitoring  of  the  project  after  the 
grant  expires  also  will  have  greater 
attractiveness. 

Award  Administration  Information 

The  Department  will  announce  its 
grant  selections  by  Order,  which  will  be 
served  on  each  grant  recipient,  all  other 
applicants,  and  all  parties  served  with 
this  order.  The  selection  order  will  also 
be  posted  in  the  Docket  at  http:// 
www.regulations.gov  and  on  the 
Department’s  webpage. 

Grant  agreement.  Communities 
awarded  grants  are  required  to  execute 
a  grant  agreement  with  the  Department 
before  they  begin  to  spend  funds  under 
the  grant  award.  Grant  funds  will  be 
provided  on  a  reimbursable  basis  only, 
with  reimbursements  made  only  for 
expenses  incurred  and  billed  during  the 
period  that  the  grant  agreement  is  in 
effect.  Applicants  should  not  assume 
they  have  received  a  grant,  nor  should 
they  obligate  or  spend  local  funds  prior 
to  receiving  and  fully  executing  a  grant 
agreement  with  the  Department. 
Expenditures  made  prior  to  the 
execution  of  a  grant  agreement, 
including  costs  associated  with 
preparation  of  the  grant  application, 
will  not  be  reimbursed.  Moreover,  there 
are  numerous  assurances  that  grant 
recipients  must  sign  and  honor  when 
federal  funds  are  awarded.  All 
communities  receiving  a  grant  under  the 
Small  Community  Program  will  be 
required  to  accept  the  responsibilities  of 
these  assmances  and  to  execute  the 
assurances  when  they  execute  their 
grant  agreements.  Copies  of  the 
applicable  assurances  are  available  for 
review  on  the  Department’s  webpage  at 
http://ostpxweb.dot.gov/aviation/X- 
50%20Role_fiIes/ 
smallcomm  unity. htm^Fun  ds. 

Grantee  reports.  The  grant  agreement 
between  the  Department  and  each 
selected  community  will  require  the 
submission  of  quarterly  reports  on  the 
progress  the  community  has  made 


during  the  previous  quarter  in 
implementing  its  grant  project.  In 
addition,  the  grant  agreement  will 
require  the  submission  on  a  quarterly  or 
other  time-specific  basis  other  materials 
relevant  to  the  grant  project,  such  as 
copies  of  advertising  and  promotional 
material  and  copies  of  contracts  with 
consultants  and  service  providers.  In 
addition,  each  community  will  be 
required  to  submit  a  final  report  on  its 
project  to  the  Department,  and  10 
percent  of  the  grant  funds  will  not  be 
reimbursed  to  the  community  until  such 
final  report  is  received. 

Cost  reimbursement.  Communities 
will  be  permitted  to  seek  reimbursement 
of  project  implementation  costs  on  a 
regular  basis.  The  frequency  of  such 
requests  will  be  established  in  the  grant 
agreement,  which  will  be  tailored  to  the 
specific  features  of  the  community’s 
grant  project.  In  most  cases, 
reimbursements  will  be  made  on  a 
monthly  basis.  In  this  regeud,  the 
Department  will  provide  the  grant 
recipient  communities  with  details  and 
procedures  for  securing  reimbursements 
electronically. 

Grant  amendments.  A  grantee  may 
wish  to  amend  its  agreement  with  the 
Department  in  the  event  of  a  material 
change  in  circumstances  after  the  date 
the  agreement  is  executed.  Typically, 
amendments  involve  an  extension  to  the 
time  period  for  completing  the  grant  or 
a  change  in  the  types  of  activities 
authorized  for  reimbursement  under  the 
goals  and  objectives  (“project  scope”)  of 
the  grant  agreement.  Grantees  are 
cautioned,  however,  that  the 
Department  cannot  authorize 
amendments  that  are  incompatible  with 
the  scope  of  the  agreement.  For 
example,  a  grant  awarded  solely  for  the 
purpose  of  developing  an  airport 
marketing  plan  cannot  be  amended  to 
permit  subsidization  of  an  air  carrier’s 
startup  costs,  since  the  latter  was  never 
contemplated  by  the  original  agreement. 

Grantees  are  mso  advised  that  the 
Department  will  not  extend  the 
expiration  date  of  an  agreement  simply 
to  allow  more  time  for  a  community  to 
solicit  air  carriers  for  new  air  service. 
Many  grants  have  been  awarded  for  the 
purpose  of  subsidizing  new  or 
additional  air  service  for  a  small 
commvmity,  with  the  goal  of  that  service 
becoming  self-sustaining  by  the  end  of 
the  subsidy  period.  In  virtually  all  cases, 
the  community  seeking  the  grant  funds 
has  received  expressions  of  interest 
from  one  or  more  air  carriers.  In  some 
instances,  these  expressions  of  interest 
failed  to  pan  out  and  the  community 
was  left  without  any  immediate 
prospects,  at  which  time  it  would  ask 
for  a  grant  extension  to  allow  more  time 
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to  pursue  other  carriers.  Because  we  are 
charged  by  law  to  consider  timely  use 
of  funds  when  selecting  grant  recipients, 
the  Department  will  grant  an  extension 
only  when  the  community  can  provide 
strong  evidence  of  a  firm  commitment 
on  the  part  of  an  air  carrier  to  deliver 
the  desired  service. 

To  avoid  misunderstandings,  grantees 
contemplating  amendments  to  their 
agreements  are  urged  to  discuss  their 
situations  with  the  Small  Community 
Program  staff  before  requesting  a  formal 
amendment. 

This  order  is  issued  under  authority 
delegated  in  49  CFR  1.56a{f). 

Accordingly 

1.  Community  proposals  for  funding 
under  the  Small  Community  Air  Service 
Development  Program  should  be 
submitted  via  http://www.grants.gov  as 
an  attachment  to  the  SF424  no  later  than 
June  6,  2008;  and 

2.  This  order  will  be  published  in  the 
Federal  Register  and  also  will  be  served 
on  the  Conference  of  Mayors,  the 
National  League  of  Cities,  the  National 
Governors  Association,  the  National 
Association  of  State  Aviation  Officials 
(NASAO),  the  Association  of  County 
Executives,  the  American  Association  of 
Airport  Executives  (AAAE),  and  the 
Airports  Council  International — North 
America  (ACI),  and  posted  at  http:// 
www.grants.gov. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

An  electronic  version  of  this  document  is 
available  on  the  World  Wide  Web  at  http:// 
www.regulations.gov. 

Appendix  A — Small  Community  Air 
Service  Development  Program 

United  States  Code  Annotated 

Title  49.  Transportation 

Subtitle  VII.  Aviation  Programs 

Part  A.  Air  Commerce  and  Safety 

Subpart  H.  Economic  Regulation 

Chapter  417,  Operations  of  Carriers 

Subchapter  II.  Small  Community  Air  Service 

— '  §  41743.  Airports  not  receiving  sufficient 
service 

(a)  Small  community  air  service 
development  program. — ^The  Secretary  of 
Transportation  shall  establish  a  program  that 
meets  the  requirements  of  this  section  for 
improving  air  carrier  service  to  airports  not 
receiving  sufficient  air  carrier  service. 

(b)  Application  required. — In  order  to 
participate  in  the  program  established  under 


subsection  (a),  a  community  or  consortium  of 
communities  shall  submit  an  application  to 
the  Secretary  in  such  form,  at  such  time,  and 
containing  such  information  as  the  Secretary 
may  require,  including — 

(1)  An  assessment  of  the  need  of  the 
community  or  consortium  for  access,  or 
improved  access,  to  the  national  air 
transportation  system;  and 

(2)  An  analysis  of  the  application  of  the 
criteria  in  subsection  (c)  to  that  community 
or  consortium. 

(c)  Criteria  for  participation. — In  selecting 
communities,  or  consortia  of  communities,- 
for  participation  in  the  program  established 
under  subsection  (a),  the  Secretary  shall 
apply  the  following  criteria: 

(1)  Size. — For  calendar  year  1997,  the 
airport  serving  the  community  or  consortium 
was  not  larger  than  a  small  hub  airport, 

and — 

(A)  Had  insufficient  air  carrier  service;  or 

(B)  Had  unreasonably  high  air  fares. 

(2)  Characteristics. — ^The  airport  presents 
characteristics,  such  as  geographic  diversity 
or  unique  circumstances,  that  will 
demonstrate  the  need  for,  and  feasibility  of, 
the  program  established  under  subsection  (a). 

(3)  State  limit. — Not  more  than  4 
communities  or  consortia  of  communities,  or 
a  combination  thereof,  from  the  same  State 
may  be  selected  to  participate  in  the  program 
in  any  fiscal  year. 

(4)  Overall  limit. — No  more  than  40 
communities  or  consortia  of  communities,  or 
a  combination  thereof,  may  be  selected  to 
participate  in  the  program  in  each  year  for 
which  funds  are  appropriated  for  the 
program. 

No  community,  consortia  of  communities, 
nor  combination  thereof  may  participate  in 
the  program  in  support  of  the  same  project 
more  than  once,  but  any  community, 
consortia  of  communities,  or  combination 
thereof  may  apply,  subsequent  to  such 
participation,  to  p£ulicipate  in  the  program  in 
support  of  a  different  project. 

(5)  Priorities. — ^The  Secretary  shall  give 
priority  to  communities  or  consortia  of 
communities  where — 

(A)  Air  fares  are  higher  than  the  average  air 
fares  for  all  communities; 

(B)  The  community  or  consortium  will 
provide  a  portion  of  the  cost  of  the  activity 
to  be  assisted  under  the  program  from  local 
sources  other  than  airport  revenues: 

(C)  The  community  or  consortium  has 
established,  or  will  establish,  a  public-private 
partnership  to  facilitate  air  carrier  service  to 
the  public; 

(D)  The  assistance  will  provide  material 
benefits  to  a  broad  segment  of  the  traveling 
public,  including  business,  educational 
institutions,  and  other  enterprises,  whose 
access  to  the  national  air  transportation 
system  is  limited;  and 

(E)  The  assistance  will  be  used  in  a  timely 
fashion. 

(d)  Types  of  assistance. — ^The  Secretary 
may  use  amounts  made  available  under  this 
section — 


(1)  To  provide  assistance  to  an  air  carrier 
to  subsidize  service  to  and  from  an 
underserved  airport  for  a  period  not  to 
exceed  3  years; 

(2)  To  provide  assistance  to  an  underserved 
airport  to  obtain  service  to  and  from  the 
underserved  airport;  and 

(3)  To  provide  assistance  to  an  underserved 
airport  to  implement  such  other  measures  as 
the  Secretary,  in  consultation  with  such 
airport,  considers  appropriate  to  improve  air 
service  both  in  terms  of  the  cost  of  such 
service  to  consumers  and  the  availability  of 
such  service,  including  improving  air  service 
through  marketing  and  promotion  of  air 
service  and  enhanced  utilization  of  airport 
facilities. 

(e)  Authority  to  make  agreements. — 

(1)  In  general. — The  Secretary  may  make 
agreements  to  provide  assistance  under  this 
section. 

(2)  Authorization  of  appropriations. — 
There  is  authorized  to  be  appropriated  to  the 
Secretary  $20,000,000  for  fiscal  year  2001, 
$27,500,000  for  each  of  fiscal  years  2002  and 
2003,  and  $35,000,000  for  each  of  fiscal  years 
2004  through  2008  to  carry  out  this  section. 
Such  sums  shall  remain  available  until 
expended. 

(f)  Additional  action. — Under  the  program 
established  under  subsection  (a),  the 
Secretary  shall  work  with  air  carriers 
providing  service  to  participating 
communities  and  major  air  carriers  (as 
defined  in  section  41716(a)(2))  serving  large 
hub  airports  to  facilitate  joint-fare 
arrangements  consistent  with  normal 
industry  practice. 

(g)  Designation  of  responsible  official. — 
The  Secretary  shall  designate  an  employee  of 
the  Department  of  Transportation —  ‘ 

(1)  To  function  as  a  facilitator  between 
small  communities  and  air  carriers; 

(2)  To  carry  out  this  section; 

(3)  To  ensure  that  the  Bureau  of 
Transportation  Statistics  collects  data  on 
passenger  information  to  assess  the  service 
needs  of  small  communities; 

(4)  To  work  with  and  coordinate  efforts 
with  other  Federal,  State,  and  local  agencies 
to  increase  the  viability  of  service  to  small 
communities  and  the  creation  of  aviation 
development  zones;  and 

(5)  To  provide  policy  recommendations  to 
the  Secretary  and  Congress  that  will  ensure 
that  small  communities  have  access  to 
quality,  affordable  air  transportation  services. 

(h)  Air  Service  Development  Zone. — ^The 
Secretary  shall  designate  an  airport  in  the 
program  as  an  Air  Service  Development  Zone 
and  work  with  the  community  or  consortium 
on  means  to  attract  business  to  the  area 
surrounding  the  airport,  to  develop  land  use 
options  for  the  area,  and  provide  data, 
working  with  the  Department  of  Commerce 
and  other  agencies. 

BILLING  CODE  4910-9X-P 
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FILING  FORM  SF424— APPLICATION  FOR  FEDERAL  DOMESTIC  ASSISTANCE 

SMALL  COMMUNITY  AIR  SERVICE  DEVELOPMENT  PROGRAM 
DOCKET  DOT-OST-2008-0100 

SUMMARY  INFORMATION 

All  applicants  must  submit  this  information  with  their  proposal,  along  with  a  completed  form 
SF424  on  http://www.grants.gov.  (See  Appendix  C  for  the  SF424  filing  process) 

A.  Applicant  Information:  (check  all  that  apply) 

□  Not  a  Consortium  □  Interstate  Consortium  D  Intrastate  Consortium 
O  Community  now  receives  EAS  subsidy 

O  Community  (or  Consortium  member)  previously  received  a  Small  Community  Grant 
If  previous  recipient,  expiration  date  of  grant:  _ 


B.  Public/Private  Partnerships:  (List  organization  names) 


Public 

Private 

1. 

1. 

2. 

2. 

. 

3. 

3. 

4. 

4. 

5. 

5. 

C.  Project  Proposal:  (check  all  that  apply) 


□ 

Marketing 

□ 

Upgrade  Aircraft 

□ 

New  Route 

□ 

Personnel 

□ 

Increase  Frequency 

□ 

Low  Fare  Service 

□ 

Travel  Bank 

□ 

Service  Restoration 

□ 

Subsidy 
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□ 

Surface  Transportation 

Regional  Service  ' 

□  Other  (specify) 

□ 

Revenue  Guarantee 

□ 

Launch  New  Carrier 

□ 

Start  Up  Cost  Offset 

□ 

First  Service 

'  . 

□ 

Study 

□ 

Secure  Additional  Carrier 

D.  Existing  Landing  Aids  at  Local  Airport: 

O  Full  ILS  D  Outer/Middle  Marker  □  Published  Instrument  Approach 

□  Localizer  □  Other  (specify)  f 

E.  Project  Cost: 

Federal  amount  requested:  _ 

Total  local  cash  financial  contribution:  •  _ 

Airport  funds:  _ 

Non-Airport  funds:  _ 

State  cash  financial  contribution:  _ 

Existing  funds:  _ ^ 

New  funds: 

Airport  In-kind  contribution:  _ _ ‘  _ 

(amount  &  description) 

Other  In-Kind  contribution:  _ 

(amount  &  description) 

Total  cost  of  project:  _ 


F.  Enplanements: 


2000 

2004 

2001 

2005 

2002 

2006 

2003 

2007 
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G.  Is  THIS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  UNDER  EXECUTIVE  ORDER  12372 
PROCESS? 

□  a.  This  application  was  made  available  to  the  State  under  the  Executive  Order  12372 

Process  for  review  on  (date) _ 

□  b.  Program  is  subject  to  E.O.  12372,  but  has  not  been  selected  by  the  State  for  review. 

□  c.  Program  is  not  covered  by  E.O.  12372. 

H.  Is  THE  Applicant  delinquent  on  any  Federal  debt?  (if  “yes”,  provide 

EXPLANATION) 

□  No  □  Yes  (explain) _ 


Appendix  C — Filing  Form  SF424: 
Application  for  Federal  Domestic 
A^istance 

Grants.gov,  originally  called  the  E-Grants 
Initiative,  a  mandate  of  the  President’s 
Management  Agenda,  states: 

“Agencies  will  allow  applicants  for  Federal 
Grants  to  apply  for  and  ultimately  manage 
grant  funds  online  through  a  common  Web 
site,  simplifying  grants  management  and 
eliminating  redundancies.” 

Public  Law  106-107,  the  legislation  that 
mandates  streamlining  and  improved 
accountability  for  Federal  grants,  and  related 
references  in  the  President’s  Memagement 
Agenda,  requires  that  Federal  grant 
management  activities  be  standardized.  As  a 
result,  the  Office  of  Management  and  Budget 
recently  issued  a  policy  directive  requiring 
that  all  Federal  agencies  post  grant 
opportunities  online  as  of  November  7,  2006. 

Therefore,  the  Department  requires 
applications  to  be  submitted  via  http:// 
www.grants.gov.  In  order  for  an  application 
to  be  considered  in  the  Small  Community  Air 
Service  Development  Program,  the 
community  must  submit  its  application  on 
form  SF424 — Application  for  Federal 
Domestic  Assistance — via  http:// 
www.grants.gov.  Below  are  instructions  on: 

•  How  to  FIND  the  SCASDP  application 
online  at  http://www.grants.gov; 

•  How  to  GET  REGISTERED  to  submit 
applications;  and 

•  How  to  APPLY  or  complete  and  submit 
the  application  form  SF424. 

Finding  the  SCASDP  Grant  Opportunity  on 
Grants.Gov 

Start  your  search  for  the  Small  Community 
Air  Service  Development  Program  ^ant 
opportunity  by  entering  http:// 
www.grants.gov  and  clicking  the  Find  Grant 
Opportunities  tab  at  the  top  of  the  page.  Next, 
select  “Basic  Search”  from  the  search 
choices.  In  the  search  box  titled  “Search  for 
Catalog  of  Federal  Domestic  Assistance 


(CFDA)  number”  enter  20.930.  You  will  see 
a  summary  of  the  SCASDP  requirements. 

Register  to  Submit  Applications 

Prior  to  applying,  you  must  register  to 
create  a  Grants.gov  account  and  receive 
approval  from  your  organization  to  submit 
applications.  Registration  can  take  seven  to 
ten  days  to  complete,  so  it  is  best  to  begin 
the  process  as  soon  as  possible.  Detailed 
instructions  on  how  to  complete  the 
registration  are  available  on  http:// 
www.grants.gov.  For  your  reference,  the 
Grants.gov  "Organization  Registration 
Checklist”  is  reproduced  on  the  final  three 
pages  of  this  Appendix.  You  can  also  access 
the  Checklist  at:  http://grants.gov/assets/ 
Organization_Steps_CompIete_Registration. 
pdf. 

Applying  for  the  Grant 

Once  you  have  located  the  Small 
Community  Air  Service  Development 
Program  grant  opportunity,  you  will  need  to 
enter  the  Funding  Opportunity  and/or  the 
Catalog  of  Federal  Domestic  Application 
(CFDA)  number  20.930  to  access  the 
application  package  and  instructions  online. 
However,  you  must  complete  the  registration 
process  before  applying.  In  order  to  view  the 
application  package  and  instructions,  you 
will  also  need  to  download  and  install  Adobe 
Reader  8.1.2.  This  version  is  available  to 
download  for  free  on  the  Grants.gov  Web  site. 

1.  Download  Adobe  Reader  8.1.2 
(Required). 

2.  Download  an  Application  Package. 

3.  Copiplete  an  Application  Package. 

4.  Submit  an  Application  Package. 

Enter  the  SCASDP  CFDA  number  (20.930) 

to  download  the  application  form  SF424  and 
begin  the  process  to  apply  for  the  grant 
through  http://www.grants.gov.  It  is  a  4-step 
process: 


Apply  Step  1:  Download  the  Grant 
Application  Form  SF424  and  Application 
Instructions 

You  will  need  to  enter  the  Funding 
Opportunity  and/or  CFDA  number  to  access 
the  application  package  and  instructions. 
Download  and  install  the  Adobe  Reader  8.1.2 
(available  on  http://grants.gov).  This  small, 
free  program  will  allow  you  to  access, 
complete,  and  submit  applications 
electronically  and  securely. 

Apply  Step  2:  Complete  the  Selected  Grant 
Application  Package 

You  can  complete  the  application  offline — 
giving  you  the  flexibility  to  complete  grant 
applications  when  and  where  you  want.  It 
also  enables  you  to  easily  route  it  through 
your  organization  for  review,  or  completion 
of  various  components,  just  like  any  other  e- 
mail  attachment. 

Apply  Step  3:  Submit  a  Completed  Grant 
Application  Package 

You  will  submit  the  application  online. 
When  you  are  ready  to  submit  the  completed 
application  form  SF424,  you  must  have 
already  completed  the  Get  Registered  steps. 
You  will  then  need  to  log  into  http:// 
www.grants.gov  using  the  username  and 
password  you  entered  when  you  registered 
with  a  Credential  Provider  to  submit  the 
application. 

Note:  To  submit  electronic  grant 
applications,  you  must  be  fully  authorized  by 
your  organization,  i.e.,  been  given  status  as 
an  Authorized  Organization  Representative 
(AOR).  You  can  easily  check  your  status  by 
logging  into  http://www.grants.gov  by 
accessing  the  Applicant  link  at  the  top  of  the 
screen.  If  you  have  registered  your  user  name 
and  password  with  Grants.gov,  you  will  be 
able  to  log  in.  After  logging  in,  access  the 
‘Manage  Profile’  link.  Your  status,  located 
below  your  title,  will  state:  “AOR — request 
sent”  or  “AOR — Approved.”  If  your  status  is 
‘AOR — request  sent’,  you  cannot  yet  submit 
grant  applications.  You  may  correct  this  by 
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contacting  your  E-Business  Point  of  Contact 
(POC).  He  or  she  will  need  to  login  by 
accessing  the  Ebiz  link  at  the  top  of  the 
screen.  They  will  need  your  organization’s 
DUNs  number  and  MPIN,  to  approve  you  as 
an  AOR. 


Apply  Step  4:  Track  the  Status  of  a 
Completed  Grant  Application  Package 

Once  you  have  submitted  an  application, 
you  can  check  the  status  of  your  application 
submission.  You  can  identify  your 


application  by  CFDA  Number  (20.930), 
Funding  Opportunity  Number,  Competition 
ID,  and/or  Grants.gov  Tracking  Number. 
BILLING  CODE  4910-9X-P 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17409 


APPENDIX  C 
Page  5 


GRArMTS.GOV- 


Organization  Registration  Checklist 

The  following  checklist  provides  registration  guidance  for  a  company,  academic  or  research  institution, 
state,  local  or  tribal  government,  not-for-profit,  or  other  type  of  organization.  The  registration  process  is  a 
one-time  process,  which  is  required  before  representatives  of  an  organization  can  submit  grant 
application  packages  electronically  through  Grants.gov.  The  registration  process  can  take  three  to  five 
business  days  or  one  to  three  weeks  depending  on  your  organization. 

Note:  If  you  are  a  grant  applicant,  who  is  submiWng  a  grant  application  on  your  own  behalf  and  not  on  behalf  of  a 
company,  academic  or  research  institution,  state,  local  or  tribal  government,  not-for-profit,  or  other  type  of 
organization,  refer  to  the  Individual  Registration  Checklist: 

httD://www.arants.aov/assets/lrKSvidualReaCheck.Ddf.  If  you  apply  as  an  inckvidua!  to  a  grant  application  package 
designated  for  orgarHzations,  your  application  will  be  reiected^^ 


Steps  to  Complete  to  Register  an  Organization 

Completed? 

STEP  1 :  OBTAIN  DUNS  NUMBER 

Has  my  organization  identified  its  Data  Universal  Number  System  (DUNS)? 

Ask  the  grant  administrator,  chief  financial  officer,  or  authorizing  official  of  your 
organization  to  identify  your  DUNS  number. 

If  your  organization  does  not  know  its  DUNS  number  or  needs  to  register  for  one,  visit 
Dun  &  Bradstreet  at  http://fedgov.dnb.com/webtorm/displayHomePage.do. 

PURPOSE  OF  THIS  STEP: 

The  federal  government  has  adopted  the  use  of  DUNS  numbers  to  track  how  federal 
grant  money  is  allocated.  DUNS  numbers  identify  your  organization. 

HOW  LONG  SHOULD  IT  TAKE? 

Same  Day.  You  will  receive  DUNS  number  information  online. 

O 

STEP  2:  REGISTER  WITH  CCR 

Has  my  organization  registered  with  the  Central  Contractor  Registry  (CCR)? 

Ask  the  grant  administrator,  chief  financial  officer,  or  authorizing  official  of  your 
organization  if  your  organization  has  registered  with  the  CCR. 

If  your  organization  is  not  registered,  you  can  apply  by  phone  (1-888-227-2423)  or 
register  online  at  http://www.ccr.gov.  CCR  has  develop^  a  harvibook 
(http://www.ccr.gov/handbook.asp)  to  help  you  with  the  process. 

When  your  organization  registers  with  CCR,  you  must  designate  an  E-Business  Point 
of  Contact  (E-Biz  PCX)).  This  person  will  be  given  a  special  password  called  an  "M- 
PIN.*  This  M-PIN  gives  the  E-Biz  POC  authority  to  designate  which  staff  members 
from  your  organization  are  allowed  to  submit  applications  electronically  through  - 
Grants.gov.  Staff  members  from  your  organization  designated  to  submit  applications 
are  called  Authorized  Organization  Representatives  (AOR). 

O 
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PURPOSE  OF  THIS  STEP: 

Registering  with  the  CCR  is  required  for  organizations  to  use  Grants.gov. 

> 

HOW  LONG  SHOULD  IT  TAKE? 

One  to  three  days  to  gather  the  internal  organization  information  and  prepare  the 
application. 

If  your  organization  already  has  an  Employment  Identification  Number  (EIN)  or 

Taxpayer  Identification  Number  (TIN),  then  you  should  allow  a  minimum  of  five 
business  days  to  complete  the  entire  CCR  registration. 

If  your  organization  does  not  have  an  EIN  or  TIN,  then  you  should  allow  two  weeks  for 
obtaining  the  information  from  IRS  when  requesting  the  EIN  or  TIN  via  phone  or 

Internet.  The  reason  for  the  one  to  three  day  delay  Is  due  to  security  information  that 
needs  to  be  mailed  to  the  organization. 

*Note:  Your  organization  needs  to  renew  their  CCR  registration  once  a  year. 

STEP  3:  OBTAIN  USERNAME  &  PASSWORD 

Have  the  AORs  who  officially  submit  applications  on  behalf  of  your  organization 
registered  with  the  Operational  Research  Consultants  (ORC),  a  Credential 
Provider,  to  obtain  their  username  and  password? 

AORs  must  register  with  the  Credential  Provider  (ORC)  to  obtain  their  usernames  and 
passwords  at  http://apply07.grants.gov/apply/OrcRegister.  They  will  need  to  know  your 
organization’s  DUNS  number  to  complete  the  process. 

o 

After  your  organization  registers  with  the  CCR,  AORs  must  wait  one  business  day 
before  they  can  obtain  their  usernames  and  passwords. 

PURPOSE  OF  THIS  STEP: 

AOR  usernames  and  passwords  serve  as  "electronic  signatures"  when  your 
organization  submits  applications  on  Grants.gov. 

HOW  LONG  SHOULD  IT  TAKE? 

Same  Day.  AORs  will  receive  a  username  and  password  when  they  submit  the 
Information. 

STEP  4:  REGISTER  WITH  GRANTS.GOV 

Have  the  AORs  who  will  officially  submit  applications  on  behalf  of  the 
organization  registered  with  Grants.gov  for  an  account? 

AORs  must  register  with  Grants.gov  for  an  account  at 
https://apply07.grants.gov/applyJOrantsgovRegister.  They  will  need  to  enter  the 
username  and  password  they  received  when  they  registered  with  the  Credential 

Provider  (obtained  in  Step  3). 

o 

PURPOSE  OF  THIS  STEP: 

This  creates  an  account  on  Grants.gov  that  allows  AORs  to  submit  applications  on 
behalf  of  the  organization  and  track  the  status  of  submitted  applications. 

HOW  LONG  SHOULD  IT  TAKE? 

Same  Day.  AORs  will  be  registered  when  they  submit  the  information. 
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STEP  5:  AOR  AUTHORIZATION 

Has  the  E-Business  Point  of  Contact  (E-Biz  POC)  approved  AORs  to  submit 
applications  on  behalf  of  the  organization? 

*■  ♦  ■* 

When  an  AOR  registers  with  Grants.gov,  your  organization's  E-Biz  POC  will  receive  an 
e-mail  notification. 

Your  E-Biz  POC  must  then  login  to  Grants.gov  (using  the  organization’s  DUNS  number 
for  the  username  and  the  "M-PIN"  password  obtained  in  Step  2)  and  approve  the  AOR, 
thereby  giving  him  or  her  permission  to  submit  applications. 

When  an  E-Biz  POC  approves  ah  AOR,  Grants.gov  will  send  the  AOR  a  confirmation 
e-mail.  E-Biz  POC  Login:  https://apply07.grants.gov/appty/AorMgrGetlD 

PURPOSE  OF  THIS  STEP: 

Only  the  E-Biz  POC  can  approve  AORs.  This  allows  your  organization  to  authorize 
specific  staff  members  to  submit  grants. 

HOW  LONG  SHOULD  IT  TAKE? 

Depends  on  how  tong  it  takes  the  E-Biz  POC  to  login  and  approve  the  AOR. 


STEP  6:  TRACK  AOR  STATUS 

AORs  can  also  login  to  the  Applicant  home  page  at 
http://www. grants. gov/For Apif^icants  ,  ^ 

using  their  username  and  password  (obtained  in  Step  3)  to  check  if  they  have  been 
approved. 

PURPOSE  OF  THIS  STEP: 

To  verify  that  your  organization’s  E-Biz  POC  has  approved  you  as  the  AOR. 


HOW  LONG  SHOULD  IT  TAKE? 

Logging  in  as  an  applicant  is  instantaneous,  the  approval  process  to  become  an  AOR 
depends  on  how  tong  it  takes  the  E-Biz  POC  to  login  and  approve  the  AOR. 


(FR  Doc.  E8-6538  Filed  3-31-08;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Santa  Fe 
Municipal  Airport;  ^nta  Fe,  NM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposiu^ 
maps  submitted  by  the  City  of  Santa  Fe 


for  Santa  Fe  Municipal  Airport  under 
the  provisions  of  49  U.S.C.  47501  et  seq. 
(Aviation  Safety  and  Noise  Abatement 
Act)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements. 

OATES:  Effective  Date:  The  effective  date 
of  the  FAA’s  determination  on  the  noise 
exposure  maps  is  March  20,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tim  Tandy,  Federal  Aviation 
Administration,  ASW-640,  Fort  Worth, 
TX  76193-0640  at  (817)  222-5644. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Santa  Fe  Municipal  Airport  are  in 


compliance  with  applicable 
requirements  of  Part  150,  effective 
March  20.  2008.  Under  49  U.S.C.  47503 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  (hereinafter  referred  to 
as  “the  Act”),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  non-compatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
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the  airport.  An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  take  to  reduce  existing  non¬ 
compatible  uses  and  prevent  the 
introduction  of  additional  non¬ 
compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and 
accompanying  documentation 
submitted  by  the  City  of  Santa  Fe.  The 
documentation  that  constitutes  the 
“noise  exposxne  maps”  as  defined  in 
section  150.7  of  Part  150  includes; 
Exhibit  1,  2006  Noise  Exposure  Map; 
Exhibit  2,  2011  Noise  Exposure  Map; 
Exhibit  lA,  Airside  Facilities;  Table  2A, 
Operations  Summary;  Table  2B, 
Operational  Fleet  Mix;  Table  2C, 
Runway  Use  Percentages  by  Aircraft 
Type;  &diibit  2D,  Existing  and  Future 
Consolidated  Departure  Flight  Tracks; 
Exhibit  2E,  Existing  and  Future 
Consolidated  Arrival  Flight  Tracks; 
Exhibit  2F,  Existing  and  Future 
Consolidated  Touch-and-Go  Flight 
Tracks;  Table  2D,  Comparative  Areas  of 
Noise  Exposure;  Exhibit  2G,  2006  Noise 
Exposure  Contours;  Exhibit  2H,  2011 
Noise  Exposxne  Contours;  Exhibit  2J, 
Long  Range  Noise  Exposure  Contours; 
Exhibit  2K,  Measured  and  Modeled 
Noise;  Table  2E,  Measurement  Results 
Siumnary;  Table  2F,  Noise  Measurement 
vs.  Predicted  DNL  Values;  Table  3A, 
Land  Uses  Exposed  to  2006  Aircraft 
Noise;  Table  3B,  Population  Exposed  to 
2006  Aircraft  Noise;  Exhibit  3C,  2006 
Noise  Exposure  Contours  with  Land 
Use;  Table  3C,  Noise-Sensitive  Land 
Uses  Exposed  to  2011  Aircraft  Noise; 
Exhibit  3D,  2011  Noise  Exposure 
Contours  with  Land  Use;  Table  3D, 
Population  Exposed  to  2011  Aircraft 
Noise;  Table  3E,  Noise-Sensitive  Land 
Uses  Exposed  to  Long  Range  Aircraft 
Noise;  &hibit  3E,  Long  Range  Noise 
Exposure  Contours  with  Land  Use; 

Table  3F,  Population  Exposed  to  Long 
Range  Aircr^  Noise;  and  Table  3G, 
Summary  of  Significant  Noise  Impacts. 

The  FAA  has  determined  that  these 
noise  exposure  maps  and  accompanying 
documentation  are  in  compliance  with 
applic;able  requirements.  This 
determination  is  effective  on  March  20, 
2008. 

FAA’s  determination  on  an  airport 
operator’s  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procediues  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 


not  constitute  approval  of  the 
applicant’s  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program.  If 
questions  arise  concerning  the  precise 
relationship  of  specific  properties  to 
noise  exposure  contours  depicted  on.a 
noise  exposure  map  submitted  under 
section  47503  of  the  Act,  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contours,  or 
in  interpreting  the  noise  exposure  maps 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  section 
47506  of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land  use 
control  and  planning  responsibilities  of 
local  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA’s 
review  of  noise  exposure  maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  siuface  rests 
exclusively  with  the  airport  operator 
that  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  47503  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  full  noise  exposure  map 
documentation  and  of  the  FAA’s 
evaluation  of  the  maps  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX; 
Mr.  James  H.  Montman,  Airport 
Manager,  Santa  Fe  Municipal  Airport, 
200  Lincoln  Avenue,  P.O.  Box  909, 
Santa  Fe,  NM  87504-0909.  Questions 
may  be  directed  to  the  individual 
named  above  imder  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Fort  Worth,  Texas,  March  20, 
2008. 

Joseph  G.  Washington, 

Acting  Manager,  Airports  Division. 

(FR  Doc.  E8-6336  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  Impact  Statement:  San 
Benito  County  and  Santa  Ciara  County, 
California 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA,  on  behalf  of  the 
California  Department  of  Transportation 
(Caltrans),  is  issuing  this  notice  to 
advise  the  public  that  a  TIER  I 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  and  route  adoption  study  in  San 
Benito  and  Santa  Clara  Counties, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  Bobi 
Lyon-Ritter,  Senior  Environmental 
Planner,  Sierra  Pacific  Environmental 
Analysis  Branch,  Caltrans,  2015  E. 
Shields  Avenue,  Suite  100,  Fresno, 
California  93726  or  call  (559)  243-8178. 
SUPPLEMENTARY  INFORMATION: 

Effective  July  1,  2007,  the  Federal 
Highway  Administration  (FHWA) 
assigned,  and  the  Caltrans  assumed, 
environmental  responsibilities  for  this 
project  pursuant  to  23  U.S.C/  327. 
Caltrans  will  prepare  a  Tier  I  EIS  on  a 
proposal  for  the  eventual  conversion  of 
approximately  11  miles  of  the  existing 
State  Route  25  from  two-lane 
conventional  highway  to  a  four-lane 
expressway  in  San  Benito  and  Santa 
Clara  counties  in  California.  This  TIER 
I  EIS  includes  both  a  route  adoption, 
which  is  a  locational  decision  for  future 
highways,  and  a  proposed  construction 
project  within  a  portion  of  the  proposed 
route  adoption. 

The  route  adoption  extends  from  San 
Felipe  Road  within  the  City  of  Hollister 
(post  mile  51.5)  to  the  San  Benito/Santa 
Clara  County  line  (post  mile  60.1)  and 
on  to  the  end  of  State  Route  25  at  U.S. 
101  south  of  the  City  of  Gilroy  (post 
miles  0.0/2.56  in  Santa  Clara  County). 

Five  alternatives  are  under 
consideration:  Alternative  1  and 
Alternative  2  are  route  adoption 
alignments,  and  Alternative  A  and 
Alternative  B  are  proposed  build 
alternatives.  The  No  Action  alternative 
will  also  be  considered. 

Alternative  1  and  Alternative  2,  the 
route  adoption  alternatives,  are 
approximately  1 1  miles  long,  and  share 
the  same  alignment  fi-om  the  bend  in 
Route  25  approximately  1.7  miles  south 
of  Shore  Road  (post  mile  56.1]  in  San 
Benito  County  to  U.S.  101  in  Santa  Clara 
County.  Between  the  east  end  of  the 
proposed  project  at  San  Felipe  Road  and 
post  mile  56.1  in  San  Benito  County  the 
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two  alignment  alternatives  separate.-»f 
Alternative  1  proposes  to  align  the 
future  four-lane  expressway  to  the  east 
(or  north)  of  the  existing  two-lane  north/ 
south  highway.  Alternative  2  would  be 
aligned  to  the  west  (or  south)  of  the 
existing  two-lane  highway. 

Both  route  adoption  alternatives 
would  accommodate  a  future: 

•  342  foot  wide  four-lane  expressway 
with  a  62  foot  median  and  frontage 
roads  on  either  one  or  both  sides. 

•  Interchange  to  replace  the  Route  25/ 
Route  156  at-grade  intersection. 

•  Route  2 5 /Route  101  interchange  to 
replace  and  be  located  north  of  the 
existing  interchange. 

As  well  as: 

•  New  bridges  over  Carnadero  Creek 
and  the  Pajaro  River. 

•  New  overheads  to  cross  over  the 
Union  Pacific  Railroad  Hollister  branch 
line  and  the  Union  Pacific  main  line  just 
eastofUSlOl. 

Alternative  A  and  Alternative  B,  the 
build  alternatives,  would  extend  3.8 
miles  in  San  Benito  County,  from  San 
Felipe  Road  (post  mile  51.5)  to  just  west 
of  Hudner  Lane  (post  mile  55.3).  Unlike 
the  route  adoption  alternatives,  the 
build  alternatives  propose  a  realigned 
and  widened  at-grade  intersection  at 
Route  25  and  Route  156  instead  of  an 
interchange.  Both  construction 
alternatives  would  transition  back  to  the 
existing  two-lane  highway  near  Hudner 
Lane. 

Alternative  A  would  be  constructed  at 
the  southeastern  end  of  the  Alternative 

1  route  adoption  alignment.  Direct 
access  to  the  expressway  would  be 
available  from  San  Felipe  Road,  Wright 
Road,  Flynn  Road,  two  new  west-side 
frontage  roads,  SR  156,  and  one  new 
east-side  frontage  road.  An 
undercrossing  at  the  Don  Chapin  gravel 
operation  driveway  would  provide 
access  to  this  otherwise  landlocked 
parcel. 

Alternative  B  would  be  constructed  at 
the  southeastern  end  of  the  Alternative 

2  route  adoption  alignment.  Direct 
access  to  the  expressway  would  be 
available  from  San  Felipe  Road,  Wright 
Road,  Briggs  Road,  two  new  west-side 
frontage  roads,  SR  156,  and  one  new 
east-side  frontage  road. 

The  No  Action  Alternative  would 
result  in  no  action  being  taken  and  no 
further  improvements  would  be  made  to 
State  Route  25  within  the  Route 
Adoption  limits  other  than  those 
already  programmed/ funded  or  under 
construction.  Improvements  at  the  San 
Felipe  Road/State  Route  25  intersection 
are  currently  under  construction  in  2008 
as  part  of  the  Route  25  Hollister  Bypass 
Project.  It  is  anticipated  that  work  will 
begin  early  in  2009  on  the  Route  25  . 


Safety  and  Operations  Enhancement 
Project  and  will  be  completed  by  early 
2010.  Work  will  begin  just  south  of 
Hudner  Lane  (post  mile  55.1)  and  end 
just  south  of  the  Union  Pacific  Railroad 
Crossing  (post  mile  60.0)  in  San  Benito 
County.  Roadway  widening  will  consist 
of  two-10'  outside  shoulders,  two-12' 
traveled  lanes,  two-5'  inside  shoulders 
and  placement  of  a  temporary  concrete 
mediem  barrier.  Rumble  strips  will  be 
installed  on  all  inside  and  outside 
shoulders.  Hudner  Lane  and  Shore  Road 
intersections  will  be  improved. 

No  Federal  permits  or  approvals 
would  be  needed  for  either  of  the  two 
route  adoption  alternatives  or  the  two 
build  alternatives.  Future  TIER  II 
environmental  documents  for  build 
projects  proposed  within  the  remaining 
segment  of  the  route  adoption  alignment 
may  require  a  section  404  permit  fi:om 
the  U.S.  Army  Corps  of  Engineers;  a 
section  7  Biological  Opinion  from  the 
U.S.  Fish  and  Wildlife  Service;  emd  a 
section  401  Permit  from  the  Regional 
Water  Quality  Control  Board. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  In  addition,  a 
newsletter  will  be  mailed  separately, 
and  updated  information  will  be 
available  on  the  project  Web  site 
http://www.dot.ca.gov/dist05/paffairs/ 
h  wy25  widening/in  dex.h  tm. 

A  public  scoping  meeting  will  be  held 
on  April  3,  2008  from  4:30  to  6:30  p.m. 
at  R.  O.  Hardin  Elementary  School  in 
Hollister,  California  to  provide 
additional  opportunities  for  public 
input  on  the  proposed  project. 

Public  outreacn  for  the  proposed 
project  and  preparation  of  an 
Environmental  Assessment  (EA)  was 
initiated  in  2001.  A  Public  Information 
Meeting  was  held  in  December  2003.  In 
December  2007  Caltrans  decided  to 
prepare  a  Tier  I  EIS  instead  of  an  EA. 
This  document  type  gives  Caltrans  the 
ability  to  both  secure  an  adopted  route 
(locational  decision  for  planning 
purposes)  and  to  propose  a  stand-alone 
construction  project  for  a  segment  of  the 
adopted  route. 

Significant  impacts  to  farmland  are 
anticipated. 

The  public  hearing  will  be  held 
during  circulation  of  the  environmental 
document,  which  is  expected  to  occur 
in  Fall  2008.  A  Public  Notice  will  be 
issued  to  announce  the  time  and  place 
of  the  hearing.  The  TIER  I  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  Caltrans  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  25,  2008. 

Nancy  Bobb, 

Director,  State  Programs,  Federal  Highway 
Administration,  Sacramento,  California. 

(FR  Doc.  E8-6607  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  2, 

2007  (72  FR  56027).  The  agency 
received  no  comments. 

DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
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burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  Mazyck  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  International  Policy,  Fuel 
Economy  and  Consumer  Programs,  1200 
New  Jersey  Avenue,  SE.,  West  Building, 
Room  W43— 443,  NVS  131,  Washington, 
DC  20590.  Ms.  Mazyck’s  telephone 
number  is  {202)-366— 4139. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Consolidated  Labeling 
Requirements  for  49  CFR  Parts  565,  541, 
and  567. 

OMB  Number:  2127-0510. 

Type  of  Request:  Request  for  public 
comment  on  a  previously  approved 
collection  of  information. 

Abstract: 

Parts  565  and  567 

NHTSA’s  statute  at  15  U.S.C.  1392, 
1397, 1401, 1407,  and  1412  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  authorizes  the 
issuance  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  and  the 
collection  of  data  which  support  their 
implementation.  The  agency,  in 
prescribing  an  FMVSS,  is  to  consider 
available  relevant  motor  vehicle  safety 
data  and  to  consult  with  other  agencies 
as  it  deems  appropriate.  Further,  the  Act 
mandates,  that  in  issuing  any  FMVSS, 
the  agency  should  consider  whether  the 
standard  is  reasonable,  practicable  and 
appropriate  for  the  particular  type  of 
motor  vehicle  or  item  of  motor  vehicle 
equipment  for  which  it  is  prescribed, 
and  whether  such  standards  will 
contribute  to  carrying  out  the  purpose  of 
the  Act.  The  Secretary  is  authorized  to 
revoke  such  rules  and  regulations  as 
deemed  necessary  to  carry  out  this 
subchapter.  Using  this  authority,  the 
agency  issued  the  initial  FMVSS  No. 

115,  Vehicle  Identification  Number, 
specifying  requirements  for  vehicle 
identification  numbers  to  aid  the  agency 
in  achieving  many  of  its  safety  goals. 

The  standard  was  amended  in  August 
1978  by  extending  its  applicability  to 
additional  classes  of  motor  vehicles  and 
by  specifying  the  use  of  a  30-year,  17- 
character  Vehicle  Identification  Number 
(VIN)  for  worldwide  use.  The  standard 
was  amended  in  May  1983  by  deleting 
portions  of  FMVSS  No.  115  and 
reissuing  those  portions  as  a  general 


agency  regulation.  Part  565. 
Subsequently,  the  standard  was 
amended  again  in  June  1996  transferring 
the  text  of  the  FMVSS  No.  115  to  Part 
565,  without  making  any  substantive 
changes  to  the  VIN  requirements  as  a 
result  of  the  proposed  consolidation. 

The  provision  of  the  Part  565  (amended) 
regulation  requires  vehicle 
manufacturers  to  assign  a  unique  VIN  to 
each  new  vehicle  and  to  inform  NHTSA 
of  the  code  used  in  forming  the  VIN. 
These  regulations  apply  to  all  vehicles: 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  buses,  trailers, 
incomplete  vehicles,  and  motorcycles. 

NHTSA  has  proposed  cunendments  to 
Part  565  to  revise  certain  sections  in 
order  to  extend  the  existing  VIN  system 
for  another  thirty  years,  and  to  ensure  a 
sufficient  supply  of  unique  available 
VINs  and  manufacturer  identifiers  for 
that  time  period  (72  FR  56027,  October 
2,  2007).  The  agency  may  require 
information  to  be  provided  in  a  slightly 
different  way  (e.g.,  vehicle  make  being 
transferred  from  the  first  to  the  second 
section  of  the  VIN),  the  scope  of  the 
overall  reporting  requirement  of  Part 
565  will  not  change.  The  agency  does 
not  anticipate  an  increase  or  decrease  in 
the  collection  of  information 
requirements  if  these  proposals  are 
adopted. 

Part  567  specifies  the  content  and 
location  of,  and  other  requirements  for, 
the  certification  label  or  tag  to  be  affixed 
to  motor  vehicles  and  motor  vehicle 
equipment.  Specifically,  the  VIN  is 
required  to  appear  on  ffie  certification 
label.  Additionally,  this  certificate  will 
provide  the  consumer  with  information 
to  assist  him  or  her  in  determining 
which  of  the  FMVSS  are  applicable  to 
the  vehicle  or  equipment,  and  its  date 
of  memufacture. 

NHTSA  estimates  the  vehicle 
manufacturers  will  incur  a  decrease  in 
total  annual  hour  burden  of  423,333. 

The  recordkeeping  hour  burden  for  Part 
565  and  567  represents  a  decrease  in 
hour  burden  because  of  a  decrease  in 
the  number  of  respondents. 

NHTSA  estimates  an  increase  in  cost 
burden  of  $3,400.00.  Due  to  the 
fluctuation  of  the  U.S.  economy,  there 
was  an  increase  in  cost  to  comply  with 
the  reporting  requirements.  The  change 
in  cost  burden  reflects  the  2007 
Consumer  Price  Index  as  compared  to 
that  of  1987. 

Part  541 

The  Motor  Vehicle  Information  and 
Cost  Savings  Act  was  amended  by  the 
Anti-Car  Theft  Act  of  1992  (Pub.  L.  102- 
519).  The  enacted  Theft  Act  requires 
specified  parts  of  high-theft  vehicles  to 
be  marked  with  vehicle  identification 


numbers.  In  a  final  rule  published  on 
April  6,  2004,  the  Federal  Motor  Vehicle 
Theft  Prevention  Standard  was 
extended  to  include  all  passenger  cars 
and  multipurpose  passenger  vehicles 
with  a  gross  vehicle  weight  rating  of 
6,000  pounds  or  less,  and  to  light  duty 
trucks  with  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  multipurpose 
passenger  vehicles.  Each  major 
component  part  must  be  either  labeled 
or  affixed  with  the  VIN  and  its 
replacement  component  part  must  be 
marked  with  the  DOT  symbol,  the  letter 
(R)  and  the  manufacturers’  logo.  On  May 
19,  2005,  in  response  to  petitions  for 
reconsideration,  NHTSA  amended  the 
final  rule.  The  final  rule  became 
effective  September  1,  2006.  Due  to 
expansion  of  the  Theft  Prevention 
Standard  (Part  541),  all  passenger  cars, 
and  multipurpose  passenger  vehicles 
with  a  gross  vehicle  weight  rating  of 
6,000  pounds  or  less,  and  to  light  duty 
trucks  with  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  multipurpose 
passenger  vehicles,  are  required  them  to 
be  peurts  marked.  This  creates  a  program 
change  for  this  collection. 

Part  541  shows  an  increase  in 
recordkeeping  costs  because  there  will 
be  a  greater  number  of  vehicles  required 
to  be  parts  marked  resulting  in  an 
additional  cost  of  affixing  labels  or 
stamping  the  VIN  on  motor  vehicles  and 
startup  costs  for  the  manufacturers. 
NHTSA  estimates  the  vehicle 
manufacturers  will  incur  a  total  cost 
burden  of  $87,550,100  million.  NHTSA 
estimates  a  decrease  in  reporting  and 
recordkeeping  hours  because  current 
estimates  are  based  on  fewer  vehicles 
complying  with  fee  Theft  Prevention 
Standard.  However,  there  is  an  increase 
in  the  number  of  target  area  submissions 
per  vehicle  required  by  vehicle 
manufacturers.  NHTSA  estimates  the 
vehicle  manufacturers  will  incur  a  net 
decrease  for  a  total  annual  hour  burden 
of  502,519. 

Affected  Public:  Motor  vehicle 
manufacturers. 

Estimated  Total  Annual  Burden: 
NHTSA  estimates  that  the  overall  total 
estimated  annual  hour  burden  for  this 
collection  is  925,852.  The  overall  total 
estimated  cost  burden  for  this  collection 
is  $87,553,500  million. 

Issued  on:  March  26,  2008. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  E8-6622  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-59-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes  , 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  February  13, 
2008  [73  FR  8399]. 

OATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Markus  Price  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Rulemaking  (NVS-121),  202-366-0098. 
1200  New  Jersey  Avenue,  SE.,  Room 
W43-472,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Compliance  Labeling  of 
Retroreflective  Materials  Heavy  Trailer 
Conspicuity. 

OMB  Number:  2127-0569. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  “Lamps 
Reflective  Devices,  and  Associated 
Equipment,”  specifies  requirements  for 
vehicle  lighting  for  the  purposes  of 
reducing  traffic  accidents  and  their 
tragic  results  by  providing  adequate 
roadway  illumination,  improved  vehicle 
conspicuity,  appropriate  information 
transmission  through  signal  lamps,  in 
both  day,  night,  and  other  conditions  of 
reduced  visibility.  For  certifications  and 
identification  purposes,  the  Standard 
requires  the  permanent  marking  of  the 
letters  DOT-C2,  DOT-C3,  or  DOT-C4  at 
least  3mm  high  at  regular  intervals  on 
retroreflective  sheeting  material  having 
adequate  performance  to  provide 
effective  trailer  conspicuity.  The 
manufacturers  of  new  tractors  and 
trailers  are  required  to  certify  that  their 
products  are  equipped  with 
retroreflective  material  complying  with 
the  requirements  of  the  standard.  The 
Federal  Motor  Carrier  Safety 


Administration  (FMCSA)  enforces  this 
and  other  standards  through  roadside 
inspections  of  trucks.  There  is  no 
practical  field  test  for  the  performance 
requirements,  and  labeling  is  the  only 
objectives  way  of  distinguishing  trailer 
conspicuity  grade  material  from  lower 
performance  material.  Without  labeling, 
FMCSA  will  not  be  able  to  enforce  the 
performance  requirements  of  the 
standard  and  the  compliance  testing  of 
new  tractors  and  trailers  will  be 
complicated.  Labeling  is  also  important 
to  small  trailer  manufactmes  because  it 
may  help  them  to  certify  compliance. 
Because  wider  stripes  or  material  of 
lower  brightness  also  can  provide  the 
minimum  safety  performance,  the 
marking  system  serves  the  additional 
role  of  identifying  the  minimum  stripe 
width  required  for  retroreflective 
brightness  of  the  particular  material. 
Since  the  differences  between  the 
brightness  grades  of  suitable 
retroreflective  conspicuity  material  is 
not  obvious  from  inspection,  the 
marking  system  is  necessary  for  tractor 
and  trailer  manufacturers  and  repair 
shops  to  assure  compliance  and  for 
FMCSA  to  inspect  tractors  and  trailers 
in  use. 

Permanent  labeling  is  used  to  identify 
retroreflective  material  having  the 
minimum  properties  required  for 
effective  conspicuity  of  trailers  at  night. 
The  information  enables  the  FMCSA  to 
make  compliance  inspections,  and  it 
aids  tractor  and  trailer  owners  and 
repairs  shops  in  choosing  the  correct 
repair  materials  for  damaged  tractors 
and  trailers.  It  also  aids  smaller  trailer 
manufacturers  in  certifying  compliance 
of  their  products.  The  FMCSA  will  not 
be  able  to  determine  whether  trailers  are 
properly  equipped  during  roadside 
inspections  without  labeling.  The  use  of 
cheaper  and  more  common  reflective 
materials,  which  are  ineffective  for  the 
application,  would  be  expected  in 
repairs  without  the  labeling 
requirement. 

Affected  Public:  Business  or  other-for- 
profit  organizations. 

Estimated  Total  Annual  Burden:  1. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 
Comments  are  invited  on:  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 


ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
op  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued;  March  26,  2008. 

Stephen  R.  Kratzke, 

Associate  Administmtor  for  Rulemaking. 

(FR  Doc.  E8-6627  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4910-59-l> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT, 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  February  12, 
2008  (73  FR  8103). 

DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hardie  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  Rulemaking  (NVS-121),  202- 
366-6987, 1200  New  Jersey  Avenue, 

SE.,  Room  W43— 458,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Replaceable  Light  Source 
Information  Collection,  49  CFR  Part  564. 
OMB  Number:  2127-0563. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other- for- 
profit  organizations 
Abstract:  The  information  to  be 
collected  is  in  response  to  49  CFR  Part 
564,  “Replaceable  Light  Source 
Information.”  Manufacturers  of 
modified  or  original  equipment  light 
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sources  desiring  to  use  newly  designed 
replaceable  light  sources  in  headlamps 
are  required  to  submit  manufacturing 
specifications  (dimensional,  electrical 
specification,  and  marking/ designation 
information)  to  the  agency.  After  a  short 
agency  review  to  assure  completeness, 
the  information  is  placed  in  the  Part 
564 — Replacable  Light  Somce 
Information  Docket.  The  Part  564 
Docket  is  a  public  docket  available  for 
use  by  any  manufacturer  who  desires  to 
manufacture  headlamp  light  sources  for 
highway  motor  vehicles.  In  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  108;  Lamps,  reflective  devices  emd 
associated  equipment.  Part  564 
submissions  are  referenced  as  being  the 
soiuce  of  information  regarding  the 
performance  and  interchangeability 
information  for  legal  headlamp  light 
sources,  whether  original  equipment  or 
replacement  equipment.  Thus,  the 
submitted  information  about  headlamp 
light  sources  becomes  the  basis  for 
certification  of  compliance  with  FMVSS 
No.  108. 

Estimated  Total  Annual  Burden:  28. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-17th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 
Comments  are  invited  on:  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collected: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued:  March  26,  2008. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  E8-6629  Filed  3-31-08;  8:45  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-325  (Sub-No.  4X)] 

Florida  Midland  Railroad  Company, 

Inc. — Abandonment  Exemption — in 
Sumter  County,  FL 

Florida  Midland  Railroad  Company, 
Inc.  (FMID),^  has  filed  a  verified  notice 
of  exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  a  4.0-mile  line  of  railroad 
between  milepost  ST-762.10  in 
Wildwood  and  milepost  ST-766.10  (the 
end  of  the  track)  near  Orange  Home, 
known  as  the  Wildwood  Branch,  in 
Sumter  County,  FL.^  The  line  traverses 
United  States  Postal  Service  Zip  Code 
34785. . 

FMID  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line  to  be  rerouted;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  report),  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  1 , 
2008,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 


’  FMID  is  a  wholly  owned  subsidiary  of  Pinsly 
Railroad  Company,  a  noncarrier  holding  company. 

^  In  STB  Docket  No.  AB-325  (Sub-No.  2X), 
Florida  Midland  Railroad  Company — 
Abandonment  Exemption — in  Sumter  and  Lake 
Counties,  FL,  FMID  had  filed  a  petition  for 
exemption  for  abandonment  of  a  line  of  railroad 
that  included  the  Wildwood  Branch.  In  a  decision 
served  on  February  23,  2001,  the  Board  granted  the 
exemption,  but  FMID  chose  not  to  consummate  the 
abandonment,  and  the  authorization  expired. 


not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),4  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  April  11, 
2008.5  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  21, 

2008,®  with  the  Surface  Transportation 
Board,  395  E  Street,  SW.,  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  FMID’s 
representative:  Michael  J.  Barron,  Jr., 
Fletcher  &  Sippel  LLC,  29  North  Wacker 
Drive,  Suite  920,  Chicago,  IL  60606- 
2832. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

FMID  has  filed  a  combined 
environmental  and  historic  report 
addressing  the  effects,  if  any,  of  the 
abandonment  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by  April 
4,  2008.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  1100,  Surface  Transportation 
Board,  Washington,  DC  20423-0001)  or 
by  calling  SEA,  at  (202)  245-0305. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  FMID  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 


^The  Board  will  grant  a  stay  if  an  informed 
decision  pn  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board’s  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption’s  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption’s  effective  date. 

Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,300.  See  49  CFR 
1002.2(0(25). 

^  FMID  notes  in  its  verified  notice  of  exemption 
that  it  is  committed  to  consummating  the 
abandonment  as  part  of  a  settlement  agreement  with 
adjoining  land  owners. 

B  FMID  states  that  it  does  not  own  the  realty 
underlying  the  Wildwood  Branch  and  that  it 
believes  that  the  public  use  condition  would  be 
unavailable  based  on  Board  precedent,  citing 
Florida  Central  Railroad  Company,  Inc. — 
Abandonment  Exemption — in  Seminole  County,  FL, 
Docket  No.  AB-319X  (ICC  served  Dec.  20, 1989). 
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consummation  has  not  been  effected  by 
FMID’s  filing  of  a  notice  of 
consummation  by  April  1,  2009^  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Boeurd  decisions  and  notices  are 
available  on  our  Web  site  at  “http:// 
www.stb. dot.gov. " 

Decided:  March  24,  2008. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Anne  K.  Quinlan, 

Acting  Secretary. 

[FR  Doc.  E8-6445  Filed  3-31-08;  8:45  am] 
BILLING  CODE  491 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34992] 

Itasca  County  Regional  Rail 
Authority — Petition  for  Exemption — 
Construction  of  a  Line  of  Railroad  in 
Itasca  County,  MN 

Lead  Agency:  Surface  Transportation 
Board. 

Cooperating  Agency:  U.S.  Army  Corps 
of  Engineers,  St.  Paul  District. 

•  ACTION:  Notice  of  Availability  of 
Environmental  Assessment  and  Request 
for  Public  Review  and  Comment. 


SUMMARY:  On  March  9,  2007,  the  Itasca 
County  Regional  Rail  Authority  (ICRRA) 
filed  a  petition  with  the  Surface 
Transportation  Board  (Board)  seeking 
authority  to  construct  and  operate  a  new 
rail  line  in  Itasca  County,  Minnesota. 
The  Board,  through  its  Section  of 
Environmental  Analysis  (SEA)  and  in 
cooperation  with  the  U.S.  Army  Corps 
of  Engineers  (USACE),  is  the  lead 
agency  responsible  for  the  preparation 
of  the  Environmental  Assessment  (EA). 

The  proposed  line  would  extend 
approximately  nine  miles,  starting  at  the 
connection  with  an  existing  rail  line  at 
Taconite  and  continuing  to  the  site  of  a 
new  steel  mill  to  be  built  by  Minnesota 
Steel  Industries,  LLC  (Minnesota  Steel) 
at  the  end  of  the  line  at  Nashwauk, 
Minnesota.  Principal  commodities  to  be 
handled  include  miscellaneous 
chemicals,  outbound  steel  slabs,  and 
taconite  pellets.  The  proposed  rail  line 
would  initially  serve  the  Minnesota 
Steel  facility,  but  would  also  handle  any 
additional  traffic  that  future  customers 
that  may  locate  along  the  right-of-way 
generate.  The  proposed  rail  line  would 
accommodate  one  round  trip  per  day, 
seven  days  per  week. 

Based  on  the  information  provided 
from  all  sources  to  date  and  its 


independent  analysis,  SEA 
preliminarily  concludes  that 
construction  and  operation  of  the 
proposed  rail  line  would  not  have 
significant  environmental  impacts  if  the 
Board  imposes  and  ICRRA  implements 
the  recommended  mitigation  measures 
set  forth  in  the  EA. 

Copies  of  the  EA  have  been  served  on 
all  interested  parties  and  will  be  made 
available  to  additional  parties  upon 
request.  The  entire  EA  is  also  available 
for  review  on  the  Board’s  Web  site 
{http://www.stb.dot.gov)  by  clicking  on 
the  “Decisions  and  Notices”  link,  then 
“E-LIBRARY”  and  searching  by  the 
Service  Date  (March  28,  2008)  or  Docket 
Number  (FD  34992).  SEA,  working  with 
USACE,  will  consider  all  comments 
received  in  making  its  final 
recommendations  to  the  Board.  The 
Board  will  then  consider  SEA’s  final 
recommendations  and  the  complete 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Blodgett,  SEA  Project  Manager, 
at  (202)  245-0305;  e-mail: 
bIodgettk@stb.dot.gov.  Federal 
Information  Relay  Service  for  the 
hearing  impaired:  1-800—877-8339. 
DATES:  The  EA  is  available  for  publiir-" 
review  and  comment.  All  faxed  and 
electronic  comments  must  be  submitted 
by  May  2,  2008;  comments  sent  by  mail 
must  be  post-marked  by  May  2,  2008. 
ADDRESSES;  Send  written  comments  to; 
Kenneth  Blodgett,  Surface 
Transportation  Board,  395  E  Street,  SW., 
Washington,  DC  20423,  Attn:  Docket 
No.  FD  34992. 

Please  reference  STB  Docket  No. 

34992  in  ail  correspondence. 

Comments  on  the  EA  may  also  be 
filed  electronically  on  the  Board’s  Web 
site,  http://www.stb.dot.gov.  by  clicking 
on  the  “E-FlLING”  link. 

By  the  Board,  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 

Anne  K.  Quinlan, 

Acting  Secretary. 

[FR  Doc.  E8-6542  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee  (IRPAC); 
Nominations 

AGENCY:  Internal  Revenue  Service, 
Department  of  The  Treasury. 

ACTION:  Request  for  Nominations. 

SUMMARY:  The  Internal  Revenue  Service 
(IRS)  requests  nominations  of 


individuals  to  be  considered  for 
selection  as  Information  Reporting 
Program  Advisory  Committee  (IRPAC) 
members.  Individuals  may  nominate 
themselves  or  be  nominated  by 
interested  organizations.  Nominations 
will  be  accepted  for  current  vacancies 
and  should  describe  and  document  the 
applicants’  qualifications  for 
membership.  IRPAC  can  be  comprised 
of  no  more  than  thirty-five  (35) 
members.  There  are  six  (6)  positions 
open  for  calendar  year  2009.  It  is 
important  that  IRPAC  continue  to 
represent  a  diverse  taxpayer  and 
stakeholder  base.  Accordingly,  to 
maintain  membership  diversity, 
selection  is  based  on  applicant’s 
qualifications  in  addition  to 
consideration  of  the  segment  or  group 
he/she  represents. 

The  IRPAC  advises  the  IRS  on 
information  reporting  issues  of  mutual 
concern  to  the  private  sector  and  the 
federal  government.  The  committee 
works  with  the  Commissioner  and  other 
IRS  leadership  to  provide 
recommendations  on  a  wide  range  of 
information  reporting  administration 
issues.  Membership  is  balanced  to 
include  representation  ft’om  the  tax 
professional  community,  businesses, 
banking,  insurance,  state  tax 
administration,  colleges  and 
universities,  securities,  payroll,  foreign 
financial  institutions  and  other 
industries. 

DATES:  Written  nominations  must  be 
received  on  or  before  May  30,  2008. 
ADDRESSES:  Nominations  should  be  sent 
to  Ms.  Caryl  Grant,  National  Public 
Liaison,  CL:NPL;SRM,  Room  7559  IR, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  Attn:  IRPAC 
Nominations.  Applications  may  be 
submitted  by  mail  to  the  address  above 
or  faxed  to  202-622-8345.  Application 
packages  are  available  on  the  'Tax 
Professional’s  Page,  which  is  located  on 
the  IRS  Internet  Web  site  at  http:// 
www.irs.gov/taxpros/index.htmI. 
Application  packages  may  also  be 
requested  by  telephone  from  National 
Public  Liaison,  202-927-3641  (not  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Caryl  Grant,  at  202-927-3641  (not  a  toll- 
free  number)  or 
*Public_Liaison@irs.gov. 

SUPPLEMENTARY  INFORMATION:  IRPAC 
was  established  in  1991  in  response  to 
an  administrative  recommendation  in 
the  final  Conference  Report  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  Since  its  inception,  IRPAC  has 
worked  closely  with  the  IRS  to  provide 
recommendations  on  a  wide  range  of 
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issues  intended  to  improve  the 
information  reporting  program  and 
achieve  fairness  to  taxpayers.  Conveying 
the  public’s  perception  of  IRS  activities 
to  the  Commissioner,  the  IRPAC  is 
comprised  of  individuals  who  bring 
substantial,  disparate  experience  and 
diverse  backgrounds  to  the  Committee’s 
activities. 

IRPAC  members  are  appointed  by  the 
Commissioner  and  serve  a  term  of  three 
years  with  approximately  one  third  of 
the  member’s  terms  expiring  each  year. 
Working  groups  address  policies  and 
administration  issues  specihc  to 
information  reporting.  Members  are  not 
paid  for  their  services.  However,  travel 
expenses  for  working  sessions,  public 
meetings  and  orientation  sessions,  such 
as  airfare,  per  diem,  and  transportation 
to  and  from  airports,  train  stations,  etc., 
are  reimbursed  within  prescribed 
federal  travel  limitations. 

Receipt  of  applications  will  be 
acknowledged,  and  all  individuals  will 
be  notified  when  selections  have  been 
made.  In  accordance  with  Department  of 
Treasury  Directive  21-03,  a  clearance 
process  including,  fingerprints,  aimual 
tax  checks,  a  Federal  Bureau  of 
Investigation  criminal  and  subversive 
name  check,  and  a  practitioner  check 
with  the  Office  of  Professional 
Responsibility  will  be  conducted. 

Equal  opportunity  practices  will  be 
followed  for  all  appointments  to  the 
IRPAC  in  accordance  with  the 
Department  of  Treasury  and  IRS 
policies.  To  ensure  that  the 
recommendations  of  the  IRPAC  have 
tciken  into  accoimt  the  needs  of  the 
diverse  groups  served  by  the  IRS, 
membership  shall  include,  to  the  extent 
practicable,  individuals  who 
demonstrate  the  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities.  The  Secretary  of  Treasury 
will  review  the  recommended 
candidates  and  approve  final  selections. 

Dated;  March  25,  2008. 

Cynthia  Vanderpool, 

Designated  Federal  Official,  National  Public 
Liaison. 

IFR  Doc.  E8-6501  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0115] 

Agency  Information  Collection 
(Supporting  Statement  Regarding 
Marriage)  Activities  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Depcutment  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521),  this  notice 
•announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
OATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://www.Regulations.gov  or  to  VA’s 
OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  “OMB  Control  No.  2900- 
0115”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  461- 
7485,  FAX  (202)  273-0443  or  e-mail 
denise.mclamb@mail.va.gov.  Please 
refer  to  “OMB  Control  No.  2900-0115.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Supporting  Statement  Regarding 
Meuriage,  VA  Form  21—4171. 

OMB  Control  Number:  2900-0115. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  data  collected  on  VA 
Form  21—4171  is  used  to  determine  a 
claimant’s  eligibility  for  benefits  based 
on  a  common  law  marital  relationship. 
Benefits  cannot  be  paid  unless  the 
marital  relationship  between  the 
claimant  and  the  veteran  is  established. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  January 
22,  2008,  at  pages  3808-3809.  • 


Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  800  hours. 
Estimated  Average  Burden  per 
Respondent:  20  minutes. 

Frequency  of  Response:  One-time. 
Estimated  Number  of  Respondents: 
2,400. 

Dated:  March  25,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

[FR  Doc.  E8-6590  Filed  3-31-08;  8:45  am] 
BILLING  CODE  B320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0606] 

Agency  Information  Collection 
(Regulation  for  Submission  of 
Evidence)  Activities  Under  OMB 
Review 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://www.ReguIations.gov;  or  to  VA’s 
OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  “OMB  Control  No.  2900- 
0606”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  461- 
7485,  fax  (202)  273-0443  or  e-mail 
denise.mclamb@mail.va.gov.  Please 
refer  to  “OMB  Control  No.  2900-0606.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulation  for  Submission  of 
Evidence — Title  38  CFR  17.101(a)(4). 
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OMB  Control  Number:  2900-0606. 

Type  of  Revie  w:  Extension  of  a '  • 
currently  approved  collection.  -  ’ 

Abstract:  Under  the  provisions  of  38 
CFR  17.101(a)(4),  a  third-party  payer 
that  is  liable  for  reimbursing  VA  for  care 
and  services  VA  provided  to  veterans 
with  non-service-connected  conditions 
continues  to  have  the  option  of  paying 
either  the  billed  charges  or  the  amount 
the  health  plan  demonstrates  it  would 
pay  to  providers  other  than  entities  of 
the  United  States  for  the  same  care  or 
services  in  the  same  geographic  area.  If 
the  amount  submitted  by  the  health 
plan  is  less  than  the  amount  billed,  VA 
will  accept  the  submission  as  payment, 
subject  to  verification  at  VA’s 
discretion.  VA  uses  the  information  to 
determine  whether  the  third-party  payer 
has  met  the  test  of  properly 
demonstrating  its  equivalent  private 
sector  provider  payment  amount  for  the 
same  care  or  services  VA  provided. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cmrently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  22,  2008,  at  pages  3805-3806. 

Affected  Public:  Business  or  other  for- 
profit.  '  f  Xi'-n-,' 

Estimated  Total  Annual  Burden:  800  / 
hours. 

Estimated  Average  Burden  per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
400. 

Dated:  March  25,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

(FR  Doc.  E8-6592  Filed  3-31-08;  8:45  ami 
BILLING  CODE  B320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0362] 

Agency  information  Collection  (Claim 
Under  Loan  Guaranty/Claim  Form — 
Adjustable  Rate  Mortgages)  Activities 
Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521),  this  notice 


announcesthat  the  Veterans  Benefits  ‘ 
Administration  (VBA),  Department  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://www.Regulations.gov  or  to  VA’s 
OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  “OMB  Control  No.  2900- 
0362"  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  461- 
7485,  FAX  (202)  273-0443  or  e-mail 
denise.mclamb@mail.  va.gov.  Please 
refer  to  “OMB  Control  No.  2900-0362.” 
SUPPLEMENTARY  INFORMATION: 

Titles: 

a.  Claim  Under  Loan  Guaranty,  VA 
Form  26-1874. 

b.  Claim  Form — Adjustable  Rate 
Mortgages,  VA  Fomi  26-1874a. 

OMB  Control  Number:  2900-0362. 

Type  of  Review:  Extension  of  a  ’ 
currently  approved  collection. 

Abstract: 

a.  Lenders  and  holders  of  VA 
guaranteed  home  loans  use  VA  Form 
26-1874  as  notification  to  VA  of  default 
of  such  loans. 

b.  Lenders  and  holders  of  VA  loans 
submit  VA  Form  26-1874a  as  an 
attachment  to  VA  Form  26-1874  when 
filing  a  claim  under  the  loan  guaranty 
resulting  ft'om  the  termination  of  an 
Adjustable  Rate  Mortgage  Loan.  The 
information  obtained  on  both  forms  is 
use  to  determine  the  amount  owed  to 
the  holder  under  the  guaranty  home 
loan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  Federal  Register  Notice  with  a 
60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  January 
23,  2008,  at  pages  4046-4047. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Annual  Burden: 

a.  VA  Form  26-1874 — 25,806  hours. 

b.  VA  Form  26-1874a-333  hours. 


Estimated  Average  Burden  Per 
Respondent: 

a.  VA  Form  26-1874 — 60  minutes. 

b.  VA  Form  26-1874a — 20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Total 

Respondents: 

a.  VA  Form  26-1874—25,806. 

b.  VA  Form  2 6-1 8 74a— 1,000. 

Dated:  March  25,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

(FR  Doc.  E8-6593  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0390] 

Agency  Information  Collection 
(Restored  Entitlement  Program  for 
Survivors)  Activities  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  1,  2008. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
http://www.Regulations.gov  or  to  VA’s 
OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  “OMB  Control  No.  2900- 
0390”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 
Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  461- 
7485,  FAX  (202)  273-0443  or  e-mail 
denise.mclamb@mail.  va.gov.  Please 
refer  to  “OMB  Control  No.  2900-0390.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  of  Surviving 
Spouse  or  Child  for  REPS  Benefits 
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(Restored  Entitlement  Program  for 
Survivors),  VA  Form  21-8924. 

OMB  Control  Number:  2900-0390. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Survivors  of  deceased 
veteran’s  complete  VA  Form  21-8924  to 
apply  for  Restored  Entitlement  Program 
for  Survivors  (REPS)  benefits.  REPS 
benefits  is  payable  to  certain  surviving 
spouses  and  children  of  veterems  who 
died  in  service  prior  to  August  13, 1981 
or  who  died  as  of  a  result  of  a  service- 


connected  disability  incurred  or 
aggravated  prior  to  August  13, 1981. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  17,  2008,  at  pages  3321-3322. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  600  hours. 


f 


Estimated  Average  Burden  per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
1,800. 

Dated:  March  25,  2008. 

By  direction  of  the  Secretary. 

Denise  McLamb, 

Program  Analyst,  Records  Management 
Service. 

[FR  Doc.  E8-6595  Filed  3-31-08;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-9043-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances — October  Through 
December  2007 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  CMS  manual 
instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  from  October  2007  through 
December  2007,  relating  to  the  Medicare 
and  Medicaid  programs.  This  notice 
provides  information  on  national 
coverage  determinations  (NCDs) 
affecting  specific  medical  and  health 
care  services  under  Medicare. 
Additionally,  this  notice  identifies 
certain  devices  with  investigational 
device  exemption  (IDE)  numbers 
approved  by  the  Food  and  Drug 
Administration  (FDA)  that  potentially 
may  be  covered  under  Medicare.  This 
notice  also  includes  listings  of  all 
approval  numbers  from  the  Office  of 
Management  and  Budget  for  collections 
of  information  in  CMS  regulations  and 
a  list  of  Medicare-approved  carotid  stent 
facilities.  Included  in  this  notice  is  a  list 
of  the  American  College  of  Cardiology’s 
National  Cardiovascular  Data  registry 
sites,  active  CMS  coverage-related 
guidance  documents,  and  special  one¬ 
time  notices  regarding  national  coverage 
provisions.  Also  included  in  ti>is  notice 
is  a  list  of  National  Oncologic  Positron 
Emissions  Tomography  Registry  sites,  a 
list  of  Medicare-approved  ventricular 
assist  device  (destination  therapy) 
facilities,  a  list  of  Medicare-approved 
lung  volume  reduction  surgery  facilities, 
a  list  of  Medicare-approved  clinical 
trials  for  fluorodeoxyglucose  positron 
emissions  tomogrogphy  for  dementia, 
and  a  list  of  Medicare-approved 
bariatric  surgery  facilities. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  and  to  foster  more  open 
and  transparent  collaboration  efforts,  we 
are  also  including  all  Medicaid 
issuances  and  Medicare  and  Medicaid 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
this  3-month  time  frame. 


FOR  FURTHER  INFORMATION  CONTACT:  It  is 

possible  that  an  interested  party  may 
need  specific  information  and  not  be 
able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing  contact 
persons  to  answer  general  questions 
concerning  these  items.  Copies  are  not 
available  through  the  contact  persons. 
(See  Section  III  of  this  notice  for  how  to 
obtain  listed  material.) 

Questions  concerning  CMS  manual 
instructions  in  Addendum  III  may  be 
addressed  to  Timothy  Jennings,  Office 
of  Strategic  Operations  and  Regulatory 
Affairs,  Centers  for  Medicare  & 

Medicaid  Services,  C4-26-05,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
2134. 

Questions  concerning  regulation 
documents  published  in  the  Federal 
Register  in  Addendum  IV  may  be 
addressed  to  Gwendolyn  Johnson, 

Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Centers  for  Medicare 
&  Medicaid  Services,  C4-14-03,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
6954. 

Questions  concerning  Medicare  NCDs 
in  Addendum  V  may  be  addressed  to 
Patricia  Brocato-Simons,  Office  of 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  Cl- 
09-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  or  you  can 
call  (410)  786-0261. 

Questions  concerning  FDA-approved 
Category  B  IDE  numbers  listed  in 
Addendum  VI  may  be  addressed  to  John 
Manlove,  Office  of  Clinical  Standards 
and  Quality,  Centers  for  Medicare  & 
Medicaid  Services,  Cl-13-04,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
6877. 

Questions  concerning  approval 
numbers  for  collections  of  information 
in  Addendum  VII  may  be  addressed  to 
Melissa  Musotto,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Regulations  Development  and  Issuances 
Group,  Centers  for  Medicare  &  Medicaid 
Services,  C5— 14— 03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  you  can  call  (410)  786-6962. 

Questions  concerning  Medicare- 
approved  carotid  stent  facilities  in 
Addendum  VIII  may  be  addressed  to 
Sarah  J.  McClain,  Office  of  Clinical 
Standards  and  Quality,  Centers  for 
Medicare  &  Medicaid  Services,  Cl-09- 
06,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  or  you  cem  call  (410) 
786-2994. 

Questions  concerning  Medicare’s 
recognition  of  the  American  College  of 


Cardiology-National  Cardiovascular 
Data  Registry  sites  in  Addendum  IX  may 
be  addressed  to  JoAnna  Baldwin,  MS, 
Office  of  Clinical  Standards  and 
Quality,  Centers  for  Medicare  & 
Medicaid  Services,  Cl-09— 06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
7205. 

Questions  concerning  Medicare’s 
active  coverage-related  guidance 
documents  in  Addendum  X  may  be 
addressed  to  Janet  Brock,  Office  of 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  Cl- 
09-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  or  you  can 
call  (410)  786-2700. 

Questions  concerning  one-time 
notices  regarding  national  coverage 
provisions  in  Addendum  XI  may  be 
addressed  to  Elbe  Lund,  Office  of 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  Cl- 
09-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  or  you  can 
call  (410)  786-2281. 

Questions  concerning  National 
Oncologic  Positron  Emission 
Tomography  Registry  sites  in 
Addendum  XII  may  be  addressed  to 
Stuart  Caplan,  RN,  MAS,  Office  of 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  Cl- 
09-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  or  you  can 
call  (410)  786-8564. 

Questions  concerning  Medicare- 
approved  ventricular  assist  device 
(destination  therapy)  facilities  in 
Addendum  XIII  may  be  addressed  to 
JoAnna  Baldwin,  MS,  Office  of  Clinical 
Standards  and  Quality,  Centers  for 
Medicare  &  Medicaid  Services,  Cl-09- 
06,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  or  you  can  call  (410) 
786-7205. 

Questions  concerning  Medicare- 
approved  lung  volume  reduction 
surgery  facilities  listed  in  Addendum 
XIV  may  be  addressed  to  JoAnna 
Baldwin,  MS,  Office  of  Clinical 
Standards  and  Quality,  Centers  for 
Medicare  &  Medicaid  Services,  Cl-09- 
06,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  or  you  can  call  (410) 
786-7205.  Questions  concerning 
Medicare-approved  bariatric  surgery 
facilities  listed  in  Addendum  XV  may 
be  addressed  to  Kate  Tillman,  RN,  MA, 
Office  of  Clinical  Standards  and 
Quality,  Centers  for  Medicare  & 
Medicaid  Services,  Cl-09-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  or  you  can  call  (410)  786- 
9252. 

Questions  concerning 
fluorodeoxyglucose  positron  emission 
tomography  for  dementia  trials  listed  in 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17423 


Addendum  XVI  may  be  addressed  to 
Stuart  Caplan,  RN,  MAS,  Office  of 
Clinical  Standards  and  Quality,  Centers 
for  Medicare  &  Medicaid  Services,  Cl- 
09-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  or  you  can 
call  (410)  786-8564. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Gwendolyn  Johnson,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Regulations  Development  Group, 

Centers  for  Medicare  &  Medicaid 
Services,  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  you  can  call  (410)  786-6954. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  responsible  for 
administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  the  two  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  maintaining  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
agencies.  State  survey  agencies,  various 
providers  of  health  care,  all  Medicare 
contractors  that  process  claims  and  pay 
bills,  and  others.  To  implement  the 
various  statutes  on  which  the  programs 
are  based,  we  issue  regulations  under 
the  authority  granted  to  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  under  sections  1102, 1871, 
1902,  and  related  provisions  of  the 
Social  Security  Act  (the  Act).  We  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations  at  least  every  3  months  in 
the  Federal  Register.  We  published  our 
first  notice  June  9,  1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  and  to  foster  more  open  and 
transparent  collaboration,  we  are 
continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  respective  3- 
month  time  frame. 

II.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of 


manual  issuances,  memoremda, 
substantive  and  interpretive  regulations, 
NCDs,  and  FDA-approved  IDEs 
published  during  the  subject  quarter  to 
determine  whether  any  are  of  particular 
interest.  We  expect  this  notice  to  be 
used  in  concert  with  previously 
published  notices.  Those  unfamiliar 
with  a  description  of  our  Medicare 
manuals  may  wish  to  review  Table  I  of 
our  first  three  notices  (53  FR  21730,  53 
FR  36891,  and  53  FR  50577)  published 
in  1988,  and  the  notice  published  March 
31, 1993  (58  FR  16837).  Those  desiring 
information  on  the  Medicare  NCD 
Manual  (NCDM,  formerly  the  Medicare 
Coverage  Issues  Manual  (CIM))  may 
wish  to  review  the  August  21, 1989, 
publication  (54  FR  34555).  Those 
interested  in  the  revised  process  used  in 
making  NCDs  under  the  Medicare 
program  may  review  the  September  26, 
2003,  publication  (68  FR  55634). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  11 
addenda: 

•  Addendum  I  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  CMS  Medicare  and  Medicaid 
manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  CMS 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  or  multiple 
instruction(s).  Often,  it  is  necessary  to 
use  information  in  a  transmittal  in 
conjunction  with  information  currently 
in  the  manuals. 

•  Addendum  IV  lists  all  substantive 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the — 

o  Date  published: 

o  Federal  Register  citation; 

o  Parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable); 

o  Agency  file  code  number;  and 

o  Title  of  the  regulation. 

•  Addendum  V  includes  completed 
NCDs,  or  reconsiderations  of  completed 
NCDs,  from  the  quarter  covered  by  this 
notice.  Completed  decisions  are 
identified  by  the  section  of  the  NCDM 
in  which  the  decision  appears,  the  title, 
the  date  the  publication  was  issued,  and 
the  effective  date  of  the  decision. 

•  Addendum  VI  includes  listings  of 
the  FDA-approved  IDE  categorizations, 
using  the  IDE  numbers  the  FDA  assigns. 
The  listings  are  organized  according  to 
the  categories  to  which  the  device 


numbers  are  assigned  (that  is.  Category 
A  or  Category  B),  and  identified  by  the 
IDE  number. 

•  Addendum  VII  includes  listings  of 
all  approval  numbers  from  the  Office  of 
Management  and  Budget  (OMB)  for 
collections  of  information  in  CMS 
regulations  in  title  42;  title  45, 
subchapter  C;  and  title  20  of  the  CFR. 

•  Aadendum  VIII  includes  listings  of 
Mediccire-approved  carotid  stent 
facilities.  All  facilities  listed  meet  CMS 
standards  for  performing  carotid  artery 
stenting  for  high  risk  patients. 

•  Addendum  IX  includes  a  list  of  the 
American  College  of  Cardiology’s 
National  Cardiovascular  Data  registry 
sites.  We  cover  implantable  cardioverter 
defibrillators  (ICDs)  for  certain 
indications,  as  long  as  information 
about  the  procedures  is  reported  to  a 
central  registry. 

•  Addendum  X  includes  a  list  of 
active  CMS  guidance  documents.  As 
required  by  section  731  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003  (MMA)  (Pub. 
L.  108-173,  enacted  on  December  8, 
2003),  we  will  begin  listing  the  ciurent 
versions  of  our  guidance  documents  in 
each  quarterly  listings  notice. 

•  Addendum  XI  includes  a  list  of 
special  one-time  notices  regarding 
national  coverage  provisions.  We  are 
publishing  a  list  of  issues  that  require 
public  notification,  such  as  a  particular 
clinical  trial  or  research  study  that 
qualifies  for  Medicare  coverage. 

•  Addendum  XII  includes  a  listing  of 
National  Oncologic  Positron  Emission 
Tomography  Registry  (NOPR)  sites.  We 
cover  positron  emission  tomography 
(PET)  scans  for  particiilar  oncologic 
indications  when  they  are  performed  in 
a  facility  that  participates  in  the  NOPR. 

•  Addendum  XIII  includes  a  listing  of 
Medicare-approved  facilities  that 
receive  coverage  for  ventricular  assist 
devices  used  as  destination  therapy.  All 
facilities  were  required  to  meet  our 
standards  in  order  to  receive  coverage 
for  ventricular  assist  devices  implanted 
as  destination  therapy. 

•  Addendum  XIV  includes  a  listing  of 
Medicare-approved  facilities  that  are 
eligible  to  receive  coverage  for  lung 
volume  reduction  surgery.  Until  May 
17,  2007,  facilities  that  participated  in 
the  National  Emphysema  Treatment 
Trial  are  also  eligible  to  receive 
coverage. 

•  Addendum  XV  includes  a  listing  of 
Medicare-approved  facilities  that  meet 
minimum  standards  for  facilities 
modeled  in  part  on  professional  society 
statements  on  competency.  All  facilities 
must  meet  our  standards  in  order  to 
receive  coverage  for  bariatric  surgery 
procedures. 


17424 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


•  Addendum  XVI  includes  a  listing  of 
Medicare-approved  clinical  trials  for 
fluorodeoxyglucose  positron  emission 
tomography  (FDG— PET)  for  dementia 
and  neurodegenerative  diseases. 

III.  How  To  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printing  Office  (GPO) 
or  the  National  Technic^  Information 
Service  (NTIS)  at  the  following 
addresses:  Superintendent  of 
Documents,  Government  Printing 
Office,  ATTN:  New  Orders,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954, 
Telephone  (202)  512-1800,  Fax  number 
(202)  512-2250  (for  credit  card  orders); 
or  National  Technical  Information 
Service,  Department  of  Commerce,  5825 
Port  Royal  Road,  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
firom  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  most  manuals  are 
available  at  the  following  Internet 
address :  h tip ://cms. hhs.gov/ manuals/ 
default.asp. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Volume  59, 
Number  1  (January  2,  1994)  forward. 

Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 


http  ://www.gpoaccess.gov/fr/ 
index.html,  by  using  local  WAIS  client 
software,  or  by  telnet  to: 
swais.gpoaccess.gov,  then  log  in  as  guest 
(no  password  required).  Dial-in  users 
should  use  communications  software 
and  modem  to  call  (202)  512-1661;  type 
swais,  then  log  in  as  guest  (no  password 
required), 

C.  Rulings 

We  publish  rulings  on  an  infrequent 
basis.  CMS  Rulings  are  decisions  of  the 
Administrator  that  serve  as  precedent 
final  opinions  and  orders  and 
statements  of  policy  and  interpretation. 
They  provide  clarification  and 
interpretation  of  complex  or  ambiguous 
provisions  of  the  law  or  regulations 
relating  to  Medicare,  Medicaid, 
Utilization  and  Quality  Control  Peer 
Review,  private  health  insurance,  and 
related  matters.  Interested  individuals 
can  obtain  copies  firom  the  nearest  CMS 
Regional  Office  or  review  them  at  the 
nearest  regional  depository  library.  We 
have,  on  occasion,  published  rulings  in 
the  Federal  Register.  Rulings,  beginning 
with  those  released  in  1995,  are 
available  online,  through  the  CMS 
Home  Page.  The  Internet  address  is: 
http://cms.hhs.gov/nilings. 

D.  CMS’  Compact  Disk-Read  Only 
Memory  ( CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  firom  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVIII,  and  XIX  of  the  Act. 

•  CMS-related  regulations. 

•  CMS  manuals  and  monthly 
revisions. 

•  CMS  program  memoranda. 

The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
Jcmuary  1,  2005.  (Updated  titles  of  the 
Social  Security  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 
OP_Home/ssact/comp-toc.htm.)  The 
remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 


1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1 ,400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  librcuy  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  Government  publications,  either 
in  printed  or  microfilm  form,  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  firom 
any  library. 

For  each  CMS  publication  listed  in 
Addendum  III,  CMS  publication  and 
transmittal  numbers  are  shown.  To  help 
FDLs  locate  the  materials,  use  the  CMS 
publication  and  transmittal  numbers. 

For  example,  to  find  the  Medicare 
Benefit  Policy  publication  titled 
“Pulmonary  Rehabilitation  Services,” 
use  CMS-Pub.  100-03,  Transmittal  No. 
78. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  March  11,  2008. 

Jacquelyn  Y.  White, 

Director,  Office  of  Strategic  Operations  and 
Regulatory  Affairs. 

BILUNG  CODE  4120-01-P 
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Addendum  I 

This  addendum  lists  the  publication  dates  of  the  most  recent  quarterly  listings  of 
program  issuances. 

December  23,  2005  (70  FR  76290) 

March  24, 2006  (71  FR  14903) 

June  23,  2006  (71  FR  36101) 

September  29,  2006  (71  FR  57604) 

December  22,  2006  (71  FR  77202) 

March  30,  2007  (72  FR  1 5282) 

June  22,  2007  (72  FR  34508) 

September  28,  2007  (72  FR  55282) 

December  28,  2007  (72  FR  73990) 

Addendum  II — Description  of  Manuals,  Memoranda,  and  CMS  Rulings 

An  extensive  descriptive  listing  of  Medicare  manuals  and  memoranda  was  published  on 
June  9,  1988,  at  53  FR  21730  and  supplemented  on  September  22,  1988,  at  53  FR  36891  and 
December  16,  1988,  at  53  FR  50577.  Also,  a  complete  description  of  the  former  CIM  (now  the 
NCDM)  was  published  on  August  21,  1989,  at  54  FR  34555.  A  brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that  we  maintain  was  published  on  October  16,  1992,  at  57 
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FR  47468. 
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ADDENDUM  III 

Medicare  and  Medicaid  Manual  Instructions 
October  Through  December  2007 

Transmittal  No.  Manual/Subject/Publication  Number 

Medicare  General  Information 
(CMS-Pub.  100-01) 

48  Include  NPI  for  the  MBD/NGD  extracts  from  CWF  for  Hospice  and  Home  Health 
Episodes 

49  Update  to  Medicare  Deductible,  Coinsurance  and  Premium  Rates  for  2008 
Basis  for  Determining  the  Part  A  Coinsurance  Amounts 

Part  B  Annual  Deductible 
Part  B  Premium 

50  Revision  to  Certification  for  Hospital  Services  Covered  by  the  Supplementary 
Medical  Insurance  Program  as  it  Pertains  to  Ambulance  Services. 

Certification  for  Hospital  Services  Covered  by  the  Supplementary  Medical 
Insurance  Program 

Medicare  Benefit  Policy 
(CMS-Pub.  100-02) 

79  Requirements  for  Ordering  and  Following  Orders  for  Diagnostic  Tests 
Clinical  Laboratory  Services 

Requirements  for  Ordering  and  Following  Orders  for  Diagnostic  Tests 
Definitions 

Treating  Physician/Practitioner  Ordering  of  Diagnostic  Tests 

Interpreting  Physician  Determines  a  Different  Diagnostic  Test  is  Appropriate 

Rules  for  Testing  Facility  to  Furnish  Additional  Tests 

Rules  for  Testing  Facility  Interpreting  Physician  to  Furnish  Different  or  Additional 
Tests 

Surgical/Cytopathology  Exception  ^ 


Medicare  National  Coverage  Determination 
(CMS-Pub.  100-03) 

78  Pulmonary  Rehabilitation  Services 


mmnm 
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Pulmonary  Rehabilitation  Services  (Effective  September  25,  2007) 

79  Nebulized  Beta  Adrenergic  Agonist  Therapy  for  Lung  Diseases 

Nebulized  Beta  Adrenergic  Agonist  Therapy  for  Lung  Diseases  (Effective 
September  10,  2007) 


Medicare  Claims  Processing 
(CMS-Pub.  100-04) 


1 348  Billing  Instructions  for  the  Home  Health  Prospective  Payment  System  Case  Mix 
Refinement 

Creation  of  Home  Health  Prospective  Payment  System  and  Subsequent  Refinements 
Reserved 

Configuration  of  the  Home  Health  Prospective  Payment  Systems  Environment 

More  Than  One  Agency  Furnished  Home  Health  Services 

Basis  of  Medicare  Prospective  Payment  Systems  and  Case-Mix 

Coding  of  Home  Health  Prospective  Payment  Systems  Episode  Case-Mix  Groups 

On  Home  Health  Prospective  Payment  System  Claims:  (H)  HRGs  and  Heedth  Insurance 

Prospective  Payment  System  Codes 

Composition  of  HIPPS  Codes  for  Home  Health  Prospective  Payment  System 
Grouper  Links  Assessment  and  Payment 

Health  Insurance  Beneficiary  Eligibility  Inquiry  for  Home  Health  Agencies 
Submission  of  Request  for  Anticipated  Payment 
Request  for  Anticipated  Payment 
Transfer  Situation  -  Payment  Effects 

Discharge  and  Readmission  Situation  Under  Home  Health  Prospective  Payment 
System  Payment  Effects 

Adjustments  of  Episode  Payment  -  Partial  Episode  Payment 

Payment  When  Death  Occurs  During  a  Home  Health  Prospective  Payment  System 

Episode 

Adjustments  of  Episode  Payment  -  Low  Utilization  Payment  Adjustments 
Adjustments  of  Episode  Payment  -  Confirming  Outcome  &  Assessment 
Information  Set  Assessment  Items 
Adjustments  of  Episode  Payment  -  Therapy  Threshold 

Adjustments  of  Episode  Payment  -  Hospitalization  Within  14  Days  of  Start  of  Care 
Adjustments  of  Episode  Payment  -  Significant  Change  in  Condition 
Adjustments  of  Episode  Payment  -  Outlier  Payments 

Adjustments  of  Episode  Payment  -  Exclusivity  and  Multiplicity  of  Adjustments 
Responsibilities  of  Providers/Suppliers  of  Services  Subject  to  Consolidated  Billing 
Home  Health  Consolidated  Billing  Edits  in  Medicare  Systems 
Nonroutine  Supply  Editing 


M 

•• 
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Therapy  Editing 

Other  Editing  Related  to  Home  Health  Consolidated  Billing 

Only  Request  for  Anticipated  Payment  Received  and  Services  Fall  Within  60  Days 

After  Request  for  Anticipated  Payment  Received  Start  Date 

No  Request  for  Anticipated  Payment  Received  and  Therapy  Services  Rendered  in 

the  Home 

Health  Insurance  Eligibility  Query  to  Determine  Episode  Status 
Timeliness  and  Limitations  of  Combined  Work  File  Responses 
Provider/Supplier  Inquiries  to  Medicare  Contractors  Based  on  Eligibility 
Responses 

National  Home  Health  Prospective  Payment  Episode  History  File 
Closing,  Adjusting,  and  Prioritizing  Home  Health  Prospective  Payment  System 
Episodes  Based  on  Resident  Assessment  Protocol  System  and  Home  HealthAgency 
Claim  Activity 

Coordination  of  Home  Health  Prospective  Payment  System  Claims  Episodes  With 
Inpatient  Claim  Types 

Completion  of  Form  CMS  1450  for  Home  Health  Agency  Billing 

Request  for  Anticipated  Payment 

Home  Health  Prospective  Payment  System  Claims 

Billing  for  Nonvisit  Charges 

General 

Input/Output  Record  Layout 

Decision  Logic  Used  by  the  Pricer  on  Resident  Assessment  Protocol  system 
E>ecision  Logic  Used  by  the  Pricer  on  Claims 
Annual  Updates  to  the  Home  Health  Pricer 

1 349  Medicare  Fee-For-Service  National  Provider  Identifier  Final  Implementation 

1350  Correction  to  CR  5635 — Revised  HCPCS  Codes  Relating  to  Immune  Globulin 

1351  Correction  to  CR  5645  -  July  2007  Quarterly  Update  to  the  HCPCS  Codes  for 
Albuterol,  Levalbuterol,  and  Recleist® 

1352  Billing  Instructions  Regarding  Payment  for  Hospice  Care  Based  on  Location  Where 
Care  Is  Furnished 

Payment  Rates 

Data  Required  on  Claim  to  Fiscal  Intermediary  (FI) 

1353  Application  of  ASCA  Enforcement  Review  Decisions  Made  by  Other  Medicare 
Contractors  to  the  Same  Providers  When  Selected  for  ASCA  Review  by  the 
Railroad  Medicare  Carrier  (RMC),  Elimination  of  References  to  Claim  Status  and 
Coordination  of  Benefits  (COB) 

Medicare  HIPAA  Contingency  Plans  and  Changes  to  Reflect  Transfer  of 

Responsibility  for  Medigap  Claims  to  the  COB  Contractor 

General  Health  Insurance  Portability  and  Accountability  Act  of  1996 
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Electronic  Data  Interchange  Requirement 

Continued  Support  of  Pre-Health  Insurance  Portability  and  Accountability  Act  of 
1996  Electronic  Data  Interchange  Formats 

National  Council  for  Prescription  Drug  Programs  Claim  Requirements 
Remittance  Advice 

Coordination  of  Benefits  Trading  Partners  and  Medigap  Plan  Crossover  Claim 
Requirements 

Claim  Implementation  Guide  Edits 

Institutional  Implementation  Guide  and  Direct  Data  Entry  Edits 
Professional  Implementation  Guide  Edits 

National  Council  for  Prescription  Drug  Programs  Implementation  Guide  Edits 
Enforcement 

•  Fiscal  Intermediary  Shared  System  Role  in  ASCA  Enforcement 
MCS  and  VMS  Roles  in  ASCA  Enforcement 

Application  of  ASCA  Enforcement  Review  Decisions  Made  by  Other  Medicare 

Contractors  to  the  Same  Providers  When  They  Bill  the  RMC 

Posting  of  ASCA  Enforcement  Review  Decisions  Made  by  Other  Medicare 

Contractors  to  the  Rate  Review  Provider  File  When  the  Same  Providers  Bill  the 

RMC 

Selection  of  Providers  To  Be  Sent  an  Initial  Letter  for  the  RMC  to  Begin  an  ASCA 
Enforcement  Review 

Subsequent  Reversal  of  Decision  That  a  Provider  Is  Not  Eligible  To  Submit  Paper 
Claims  by  a  Non-RR  Medicare  Contractor 

Number  of  ASCA  Enforcement  Reviews  To  Be  Conducted  by  the  RMC 

RMC  Information  in  ASCA  Enforcement  Review  Letters 

RMC  Costs  Related  to  Use  of  ASCA  Review  Information  in  PES  Files 

1354  Fiscal  Year  (FY)  2008  Inpatient  Prospective  Payment  System  Long  Term 
Care  Hospital  PPS  and  Inpatient  Psychiatric  Facility  PPS  Changes 

1355  National  Uniform  Billing  Committee  Update  on  Revenue  Codes  and  Corrected 
Skilled  Nursing  Facility  Spell  of  Illness  Chart 

Packaged  Revenue  Codes 

Spell  of  Illness  Quick  Reference  Chart  ' 

1356  Issued  to  a  specific  audience,  not  posted  to  Intemet/Intranet  due  to 
Sensitivity  of  Instruction 

1 357  Payment:  Allowances  for  the  Influenza  Virus  Vaccine  and  the  Pneumococcal 
Vaccine  When  Payment  Is  Based  on  95  Percent  of  the  Average  Wholesale  Price 
Annual  Update  of  AWP  Payment  Allowance  Limit  for  Vaccines 

1358  Medicare  Physician  Fee  Schedule  Database  2008  File 
MPFSDB  Status  Indicators 

1 359  Maintenance  and  Update  of  the  Temporary  Hook  Created  to  Hold  Outpatient 


< 
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Prospective  Payment  System  Claim  That  Include  Certain  Drug  Healthcare  Common 
Procedure  Coding  System  Codes 

1 360  Modifications  to  the  Coordination  of  Benefits  Agreement  Common  Working  File 
Logic 

Consolidated  Claims  Crossover  Process 
Claims  Crossover  Disposition  Indicators 

1 361  New  Patient  Status  Discharge  Code  70  to  Define  Discharges  or  Transfers  to 
Other  Types  of  Health  Care  Institutions  Not  Defined  Elsewhere  in  the  UB-04 
(CMS- 1450)  Manual  Code  List 

Inpatient  Billing  from  Hospitals  and  SNFs 
Form  Locators  16-30 

1362  Correction  to  Calculation  of  Coinsurance  for  Indian  Health  Service  Critical  Access 
Hospitals 

1 363  Analysis  and  Design  Only  -  Processing  All  Diagnosis  Codes  Reported  on  Claims 
Submitted  to  Durable  Medical  Equipment  Medicare  Administrative  Contractors 

1364  Common  Working  File  Informational  Unsolicited  Responses  for  RDF  Claims 
Overlapping  Inpatient  Hospital  Stays 

Monthly  Billing  Requirements 
Billing  Procedures  for  Drugs  for  Facilities 

Method  n  Support  Services  Billed  to  the  Intermediary  by  the  Facility 

1 365  Additional  Common  Working  File  Editing  for  Skilled  Nursing  Facility 
Consolidated  Billing  -  Part  11 

Part  B  Crossover  Edits 

1 366  Ujxlate  to  Place  of  Service  Code  Set:  New  Code  for  Temporary  Lodging 
Place  of  Service  Codes  and  Definitions 

1 367  Issued  to  specific  audience,  not  posted  to  Intemet/Intranet  due  to  Confidentiality 
of  Instruction 

1368  Reporting  an  NPI  and  the  "EY"  Modifier  on  Claims  for  DMEPOS  Items  Dispensed 
Without  a  Physician’s  Order  to  Obtain  a  Medicare  Denial  for  Coordination  of  Benefits 
Reporting  the  Ordering/Referring  NPI  on  Claims  for  DMEPOS  Items  Dispensed 
Without  a  Physician’s  Order 

1369  Crossover  of  Assignment  of  Benefits  Indicator  From  Paper  Claim  Input 
Patient  and  Insured  Information 

1370  2008  Healthcare  Common  Procedure  Coding  System  Annual  Update 

1371  Validation  of  Non-Routine  Supply  Reporting  on  Home  Health  Prospective 
Payment  System  Claims 

HH  PPS  Claims 

1372  Reporting  of  Additional  Data  to  Describe  Services  on  Hospice  Claims 
Levels  of  Care 

Data  Required  on  Claim  to  Fiscal  Intermediary 
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1373  Issued  to  specific  audience,  not  posted  to  Internet/  Intranet  due  to 
Confidentiality  of  Instruction 

1374  Fiscal  Year  2008  Inpatient  Prospective  Payment  Long  Term  Care  Hospital  PPS 
and  Inpatient  Psychiatric  Facility  PPS  Changes 

1375  Ambulance  Inflation  Factor  for  CY  2008 
Ambulance  Inflation  Factor 

1376  Instructions  for  Downloading  the  Medicare  ZIP  Code  File  for  April  2008 

1 377  2008  Annual  Update  to  the  Therapy  Code  List 
HCPCS  Coding  Requirement  , 

1 378  Issued  to  specific  audience,  not  posted  to  Intemet/Intranet  due  to  Sensitivity 
Instruction 

1 379  Issued  to.specific  audience,  not  posted  to  Intemet/Intranet  due  to  Confidentiality 
of  Instruction 

1 380  Modification  to  Update  the  Medicare  Summary  Notice  Messages  and  the  MSN 
Customer  Service  Information  Box 

Title  Section  of  the  MSN  _ 

Number/Name/Enrollment 

Duplicates 

Durable  Medical  Equipment 

Transfer  of  Claims 

Skilled  Nursing  Facility 

Medical  Necessity 

Miscellaneous 

Nonphysician  Services 

Preventive  Care 

Benefit  Limits 

Restrictions  to  Coverage 

Fraud  and  Abuse  Section  Be  Informed 

Hospice 

Medicare  Secondary  Payer 
•  Adjustments 

Patient  Paid/Split  Payment 
Supplemental  Coverage/Medigap 
Limitation  of  Liability 
General  Information  Section 
Add  on  Messages 
Mandated  Messages 
Demonstration  Project 
Nymero/Nombre/Inscripciy 
Duplicado 
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Equipo  Mydico  Duradero 
Reclamaciones  Transferidas 
Instalaci;^  de  Enferemerya  Especializada 
Necesidad  Mydica 
Miscelaneo 

Servicios  Que  No  Fueron  Prestados  Por  Doctores 

Cuidado  Preventive 

Limites  En  Los  Beneficios 

Restricciones  A  La  Cobertura  , 

Tiempo  Limite  De  Enviar  La  Reclamaciy 

Hospicio 

MSP 

Reclamaciones  Cuando  Se  Acepta  Asignaciy 
Seccion  De  Informacion  General 
Spanish  Add-on  Messages 
Spanish  Mandated  Messages 
Projecto  Especial  (Demostraciones) 

1381  File  Descriptions  for  Retrieving  the  2008  Pricing  and  HCPCS  Data  Files  through 
CMS  Mainframe  Telecommunications  System 

1382  Issued  to  specific  audience,  not  posted  to  Intemet/Intranet  due  to  Confidentiality 
of  Instruction 

1383  Adjustment  to  Payment  under  Hospital  Outpatient  Prospective  Payment  System 
and  Ambulatory  Surgical  Center  Payment  System  for  Partial  Device  Credit 
Billing  for  Devices  Replaced  Without  Cost  to  an  OPPS  Hospital  or  Beneficiary 
or  for  Which  the  Hospital  Receives  a  Full  or  Partial  Credit  and  Payment  for 
OPPS  Services  Required  to  Replace  the  Device 

Reporting  and  Charging  Requirements  When  the  Hospital  Receives  Full  Credit 
for  the  Replaced  Device  Against  the  Cost  of  a  More  Expensive  Replacement 
Device 

Reporting  Requirements  When  the  Hospital  Receives  Partial  Credit  Against  the 
Cost  of  a  Replacement  Device 
Medicare  Payment  Adjustment 

1 384  Remittance  Advice  Remark  Code  and  Claim  Adjustment  Reason  Code  Update 

1385  Shared  System  Participation  in  Claim  Adjustment  Reason  Code  and  Remittance 
Advice  Remark  Code  Maintenance 

Claim  Adjustment  Reason  Codes 

1386  Quarterly  Update  to  Correct  Coding  Initiative  Edits,  Version  14.0,  Effective 
January  1,  2008 

1387  Mammography;  Change  Certification-Based  Action  from  Return  to  Provider 
Return  as  Unprocessable  to  Reject/Denial 
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Mammography  Services  (Screening  eind  Diagnostic) 

Certification  of  Mammography  Facilities 
Services  Under  Arrangements 
FDA  Certification  Data 
Billing  Requirements  -  FI/A  MAC  Claims 
Billing  Requirements  -Carrier/B  MAC  Claims 
Remittance  Advice  Messages 

1388  Fee  Schedule  Update  for  2008  for  Durable  Medical  Equipment,  Prosthetics, 

Orthotics,  and  Supplies 

1389  Implementation  of  Changes  in  End-Stage  Renal  Disease  Payment  for  Calendar 
Year  2008 

Calculation  of  Case  Mix  Adjusted  Composite  Rate 
Calculation  for  Double  Amputee  Dialysis  Patients 

1 390  Part  B  Drug  Competitive  Acquisition  Program  Quarterly  Drug  Updates 
and  Annual  Price  Updates 

1 391  Annual  Update  of  HCPCS  Codes  Used  for  Home  Health  Consolidated  Billing 
Enforcement 

1 392  New  Medicare  Summary  Notice  General  Information  Section  Message  Regarding 
Medicare  Records  for  New  Retirees  ^d  Modification  to  Update  the  MSN  Messages 
General  Information  Section 

Seccion  de  Informacion  General 

1 393  Revised  Guidance  For  Completing  Form  CMS- 1 500 
Items  14-33  -  Provider  of  Service  or  Supplier  Information 

1394  Manual  Updates  to  Chapter  6,  Skilled  Nursing  Facility  Inpatient  Part  A  Billing, 
for  No  Payment  and  Medicare  Advantage  Claims 

Billing  in  Benefits  Exhaust  and  No-Payment  Situations 
O'  Medicare  Billing  Requirements  for  Beneficiaries  Enrolled  in  MA  Plans 

1 395  Updated  National  Uniform  Billing  Conunittee  Codes  and  Other  Internet  Only  Manual 
Chapter  25  Revisions 

Form  Locators  1-15 
Form  Locators  31-41 
Form  Locator  42 
Form  Locators  43-81 

1 396  The  Supplemental  Security  Income  Medicare  Beneficiary  Data  for  Fiscal  Year 
(FY)  2006  for  Inpatient  Prospective  Payirfent  System  Hospitals,  Inpatient 
Rehabilitation  Facilities,  and  Long  Term  Care  Hospitals 

1 397  Reporting  of  Additional  Data  to  Describe  Services  on  Hospice  Claims 
Levels  of  Care 

Data  Required  on  Claim  to  FI 

1 398  Annual  Type  of  Service  Upxlate 
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1 399  Handling  Personally  Identifiable  Information  (PII)  on  the  Medicare  Summary  Notice 
(MSN) 

Title  Section  of  the  Medicare  Summary  Notice 
Disposition  Code  5 1  (True  Not  in  File  on  CMS  Batch  System) 

Disposition  Code  55  (Personal  Characteristic  Mismatch) 

1400  2008  Annual  Update  for  Clinical  Laboratory  Fee  Schedule  and  Laboratory 
Services  Subject  to  Reasonable  Charge  Payment 

1401  Medicare  Shared  Systems  Modifications  Necessary  to  Accept  and  Crossover  to 
Medicaid  National  Drug  Codes  and  Corresponding  Quantities  Submitted  On  Form 
CMS- 1 500  Paper  Claims 

Items  14-33  -  Provider  of  Service  or  Supplier  Information 

1402  VMS  Modification  Analysis  to  Implement  the  Common  Electronic  Data  Interchange 
System 

1403  January  2008  Integrated  Outpatient  Code' Editor  Specifications  Version  9.0 

1404  2008  Annual  Update  for  the  Health  Professional  Shoijage  Area  Bonus  Payment 

Medicare  Secondary  Payer 
(CMS-Pub.  100-05) 

00  None 


Medicare  Financial  Management 
(CMS-Pub.  100-06) 

132  Internal  Control  Requirement  Update 
Introduction 

Federal  Manager’s  Financial  Integrity  Act  of  1992  and  the  CMS  Medicare  Contractor 
Contract 

Office  of  Management  &  Budget  Circular  A- 123 

Standards  for  Internal  Control 

Control  Environment 

Risk  Assessment 

Control  Activities 

Information  and  Communication 

Monitoring 

Risk  Assessment 

Internal  Control  Objectives 

Medicare  Control  Objectives 

Testing  Methods 

Certification  Package  for  Internal  Controls  Requirements 
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Office  Management  &  Budget  Circular  A- 123  and  Internal  Control  Over 
Financial  Reporting 
Certification  Statement 
Executive  Summary  ' 

Certification  Package  for  Internal  Control  -  Report  of  Material  Weaknesses 
Certification  Package  for  Internal  Control  -  Report  of  Internal  Control  Deficiencies 
Definitions  of  Control  Deficiency,  Reportable  Condition,  Significant  Deficiency 
and  Material  Weakness 

Material  Weaknesses  Identified  During  the  Reporting  Period 
Corrective  Action  Pljms 

Submission,  Review,  and  Approval  of  Corrective  Action  Plans 
Corrective  Action  Plan  Reports 
CMS  Finding  Numbers 
Initial  Corrective  Action  Plan  Report 
Quarterly  Corrective  Action  Plan  Report 
•  List  of  Medicare  Control  Objectives 

133  Notice  of  New  Interest  Rate  for  Medicare  Overpayments  and  Underpayments  -  1  st 
Notification  for  FY  2008 

Medicare  State  Operations  Manual 
(CMS-Pub.  100-07) 

29  New  Number  Series  and  State  Codes  for  CMS  Certification  Numbers  (Formerly 
Regional  Office  Assignment  of  CMS  Certification  Numbers) 

30  Revisions,  deletions,  and  changes  to  the  SOM  Exhibits. 

Medicare  Program  Integrity 
(CMS-Pub.  100-08) 

223  Instructions  for  the  Implementation  and  Execution  of  the  Medicare  Provider 
Enrollment  Demonstration  for  Home  Health  Agencies  in  High-Risk  Areas” 

224  Revise  the  Fiscal  Intermediary  Shared  System  to  Expand  Files  to  Include  a 
National  Provider  Identifier  for  Each  Legacy  Provider  Identifier 

225  How  to  Handle  the  National  Provider  Identifier  (NPI)  for  Ordering/Referring  and 
Attending/Operating/Other/Service  Facility  for  Medicare  Claims 

226  Items  and  Services  Having  Special  DME  Review  Considerations 
Reserved  for  Future  Use 

Rules  Concerning  Orders 

Certificates  of  Medical  Necessityand  DME  Information  Forms 
Completing  a  CMN  or  DIF 
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Cover  Letters  for  CMNs 
Reserved  for  Future  Use 

DME  MACs  and  DME  ZPICs  Authority  to  Initiate  an  Overpayment  and/or  Civi 

monetary  Penalty  When  Invalid  CMNs  are  Identified 

Documentation  in  the  Patient’s  Medical  Record 

Supplier  Documentation 

Evidence  of  Medical  Necessity 

Evidence  of  Medical  Necessity  for  the  Oxygen  CMN 

Evidence  of  Medial  Necessity:  Wheelchair  and  Power  Op>erated  Vehicle  Claims 

Period  of  Medical  Necessity  -  Home  Dialysis  Equipment 

Safeguards  for  Making  Monthly  Payments 

Reserved  for  Future  Use 

Pick-up  Slips 

Reserved  for  Future  Use 

Affirmative  ADMC  Decisions 

DME  MAC  Tracking 

227  Update  to  Requirement  to  Submit  National  Provider  Identifier  Notification 
National  Provider  Identifier 

228  Issued  to  specific  audience,  not  posted  to  Intemet/Intranet  due  to  Confidentiality  of 
Instruction 

229  Medical  Review  Strategy  and  Strategy  Analysis  Report 
Annual  MR  Strategy 

Budget  and  Woridoad  Management 
Staffing  and  Workforce  Management 
Strategy  Analysis  Report 

230  Update  to  Chapter  10 

Owning  and  Managing  Organizations 
Types  of  Business  Organizations 
Owning  and  Managing  Individuals 
Chain  Organizations 
Billing  Agencies 

Special  Requirements  for  Home  Health  Agencies 
Certification  Statement 
Delegated  Officials 
Processing  CMS-855R  Applications 
'  General  Verification  Principles 
Verification  of  Data 

Requesting  and  Receiving  Clarifying  Information 

Special  Verification  Procedures  for  CMS-855B,  CMS-855I,  and  CMS-855R 
Applications 
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Denials 

Contractor  Issued  Revocations 


Medicare  Contractor  Beneficiary  and 
Provider  Communications 
(CMS-Pub.  100-09) 


00  None 

Medicare  End-Stage  Renal 
Disease  Network  Organizations 
(CMS-Pub.  100-14) 

8  ESRD  Network  Organizations:  Background  and  Responsibilities 
Background  and  Authority 

Program  Responsibilities  of  ESRD  Network  Organizations 

Statutory  Responsibilities  of  ESRD  Network  Organizations 

Health  Care  Quality  Improvement  Program  and  the  Network  Organization’s  Role 

ESRD  Network  Organizational  Program  Strategic  Goals 

Purpose  of  the  Medicare  ESRD  Network  Organizations 

Manual 

Revisions  to  the  Medicare  ESRD  Network  Organizations 
Manual 

Acronyms  and  Glossary 

Medicare  Managed  Care 
(CMS-Pub.  100-16) 

89  Chapter  8,  Payment  to  Medicare  Advantage  Organizations” 

Medicare  Business  Partners  Systems  Security 
(CMS-Pub.  100-17) 


00  None 


Demonstrations 
(CMS-Pub.  100-19) 


54  Revisions  to  Change  Request  (CR)  4294  -  Low  Vision  Rehabilitation  Demonstration 
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One  Time  Notification 
(CMS-Pub.  100-20) 

293  Instructions  for  Fiscal  Intermediary  Standard  System  and  Multi-Carrier  System 
Healthcare  Integrated  General  Ledger  Accounting  System  Changes 

294  New  Contractor  Workload  Number  for  Cahaba  Part  A  Iowa  Data 

295  Durable  Medical  Equipment  Medicare  Administrative  Contractors 
Discontinuance/Cancellation  of  the  Use  of  a  "WL”  Modifier  on  Claims  for  the 
Posture  Protector  Orthotic  Body  Jacket  Healthcare  Common  Procedure  Coding 
System  Code  (L0430) 

296  New  Numbers  for  All  MAC  Jurisdictions 

297  Instructions  for  Fiscal  Intermediary  Standard  System  and  Multi -Carrier  System 
Healthcare  Integrated  General  Ledger  Accounting  System  Changes 

298  Update  Multi-Carrier  System  to  Deactivate  Billing  Numbers  for  Non-Frequent  Billers 

299  NCPDP  Inbound  Claim  and  COB  Companion  Documents  Updated  for  NPI  Reporting 

300  Healthcare  Integrated  General  Ledger  Accounting  System  Changes  for 
Implementation  of  Stage  3  of  National  Provider  Identifier 

301  Automate  Adjustments  to  Home  Health  Agency  and  Managed  Care 
Common  Working  File  Informational  Unsolicited  Responses 

302  Rejection  of  XI 2  276  Claim  Status  Requests  That  Lack  National  Provider  Identifiers 

303  Addition  of  Data  Elements  to  the  Common  Working  File  Database  Extract  Into 
the  Next  Generation  Desktop  Data  Repository 

304  Medicare  Exclusion  Database  Addition  of  National  Provider  Identifier 

305  New  Contractor  Numbers  for  the  States  of  Iowa,  Kansas,  Nebraska,  and 
Missouri  in  Jurisdiction  5  A/B  Medicare  Administrative  Contractor  Workload 

306  New  Inpatient  Sp)ell  and  Adjustment  Process  for  VA  Claims 

307  National  Provider  Identifier  Accounts  Receivable  Netting  Process 
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Addendum  IV — Regulation  Documents  Published  in  the  Federal  Register 

October  .Through  December  2007 


Publication  Date 

FR 

Vol.  72 

Page 

Numbe 

r 

42  CFR 

Parts 

Affected 

File  Code 

Title  of  Regulation 

October  1,  2007 

55775 

CMS-1399-GNC 

Medicare  Program;  Criteria 
and  Standards  for  Evaluating 
Intermediary  and  Carrier 
Performance  During  Fiscal 
Year  2008. 

October  1 , 2007 

55672 

418 

CMS-1539-CN 

Medicare  Program;  Hospice 
Wage  Index  for  Fiscal  Year 
2008  Correction. 

October  5,  2007 

57039 

CMS-8033-N 

Medicare  Program;  Medicare 
Part  B  Monthly  Actuarial 
Rates,  Premium  Rate,  and 
Annual  Deductible 

Beginning  January  1,  2008. 

October  5,  2007 

57037 

CMS-8031-N 

Medicare  Program;  Inpatient 
Hospital  Deductible  and 
Hospital  and  Extended  Care 
Services  Coinsurance 

Amounts  for  Calendar 

Year  2008. 

October  5,  2007 

57035 

CMS-8032-N 

Medicare  Program;  Inpatient 
Hospital  Deductible  and 
Hospital  and  Extended  Care 
Services  Coinsurance 

Amounts  for  Calendar  Year 
2008. 

October  10,  2007 

57634 

411,412, 
413,  and 
489 

CMS-1533-CN2 

Medicare  Program;  Changes 
to  the  Hospital  Inpatient 
Prospective  Payment 

Systems  and  Fiscal  Year 

2008  Rates;  Correction. 
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October  26,  2007  160859 


CMS-7006-N 


October  26, 2007  I  60858 


October  26,  2007  I  60856 


October  26,  2007  I  60855 


October  26,  2007  60853 


October  26, 2007  60785  482 


Medicare  Program; 
Announcement  of  Meeting  of 
the  Advisory  Panel  on 
Medicare  Education, 
December  4,  2007. 


Medicare  Program;  Meeting 
of  the  Practicing  Physicians 
Advisory  Council, 
December  3,  2007. 


Medicare  Program;  Approval 
of  Application  by  the 
American  Diabetes 
Association  (ADA)  for 
Continued  Recognition  as  a 
National  Accreditation 
Organization  That  Accredits 
Entities  To  Furnish 
Outpatient  Diabetes 
Self-M«''iii  apr.rr.  eni  Trai rA ng. 


Medicare  and  Medicaid 
Programs;  Application  by 
The  Joint  Commission  for 
Continued  Deeming 
Authority  for  Home  Health 

Agencies. _ 

Medicare  and  Medicaid 
Programs;  Application  by  the 
Community  Health 
Accreditation  Program  for 
Continued  Deeming 
Authority  for  Home  Health 

A^gftncies. _ 

Medicare  Program;  Hospital 
Conditions  of  Participation: 
Requirements  for  Approval 
and  Re- Approval  of 
Transplant  Centers  To 
Perform  OiWiii  Transplants. 
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October  3 1 ,  2007 

61540 

488 

CMS-2278-IFC 

Revisit  User  Fee  Program  for 
Medicare  Survey  and 
Certification  Activities. 

November  6,  2007 

62585 

411,412, 
413,  and 
489 

CMS-1533-CN3 

Medicare  Program;  Changes 
to  the  Hospital  Inpatient 
Prospective  Payment 

Systems  and  Fiscal  Year 

2008  Rates;  Correction. 

November  1 5,  2007 

64161  > 

411 

CMS-1810-F2 

Medicare  Program;  Delay  of 
the  Date  of  Applicability  for 
Certain  Provisions  of 
Physicians’  Referrals  to 

Health  Care  Entities  With 
Which  They  Have  Financial 

R  fil  J»ti  rir.?.h  i  r,s. 

November  1 6,  2007 

64900 

423 

CMS-0016-P 

Medicare  Program;  Proposed 
Standards  for  E-Prescribing 
Under  Medicare  Part  D. 

November  23,  2007 

65740 

CMS-1377-N 

Medicare  Program;  Listening 
Session  on 

Hospital-Acquired 

Conditions  and  Present  on 
Admission  Indicator 

Reporting, 

December  17, 2007. 

November  23,  2007 

65738 

CMS-2272-FN 

Medicare  and  Medicaid 
Programs;  Approval  of  the 
American  Osteopathic 
Association’s  Deeming 
Authority  for  Critical  Access 
Hospitals. 

• 

November  23,  2007 

65692 

483 

CMS-2266-P 

Medicare  and  Medicaid 
Programs;  Waiver  of 
Disapproval  of  Nurse  Aide 
Training  Program  in  Certain 
Cases  and  Nurse  Aide 

Petition  for  Removal  of 
Information  for  Single 

Fin.'^ing  of  Neglect. 
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November  23, 2007 

65686 

455 

CMS-2271-P 

Medicaid  Integrity  Program; 
Eligible  Entity  and 

Contracting  Requirements 
for  the  Medicaid  Integrity 
Audit  Program. 

November  27,  2007 

66850 

- 

410,411, 
412,413, 
414,416, 
419, 482, 
and  485 

CMS-1392-FC, 

CMS-1533-F2, 

CMS-1531-IFC2 

Medicare  Program;  Changes 
to  the  Hospital  Outpatient 
Prospective  Payment  System 
and  CY  2008  Payment  Rates, 
the  Ambulatory  Surgical 
Center  Payment  System  and 
CY  2008  Payment  Rates,  the 
Hospital  Inpatient 

Prospective  Payment  System 
and  FY  2008  Payment  Rates; 
and  Payments  for  Graduate 
Medical  Education  for 
Affiliated  Teaching 

Hospitals  in  Certain 
Emergency  Situations 
Medicare  and  Medicaid 
Programs:  Hospital 

Conditions  of  Participation; 
Necessary  Provider 
Designations  of  Critical 

Access  Hospitrds. 
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November  27, 2007 

66222 

409,  410, 
411,413, 
414,415, 
418, 423, 
424, 482, 
484,  and 
485 

CMS-1385-FC 

Medicare  Program; 

Revisions  to  Payment 

Policies  Under  the  Physician 
Fee  Schedule,  and  Other  Part 

B  Payment  Policies  for  CY 
2008;  Revisions  to  the 
Payment  Policies  of 
Ambulance  Services  Under 
the  Ambulance  Fee  Schedule 
for  CY  2008;  and  the 
Amendment  of  the  E- 
Prescribing  Exemption  for 
Computer  Generated 

Facsimile  Transmissions. 

November  30,  2007 

67656 

484 

CMS-1541-CN2 

Medicare  Program;  Home 
Health  Prospective  Payment 
System  Refinement  and  Rate 
Update  for  Calendar  Year 
2008;  Corrections. 

November  30,  2007 

67653 

455 

CMS-2264-F 

Medicaid  Integrity  Program; 
Limitation  on  Contractor 
Liability. 

November  30,  2007 

67652 

409 

CMS-1545-CN2 

Medicare  Program; 

Prospective  Payment  System 
and  Consolidated  Billing  for^ 
Skilled  Nursing  Facilities; 
Corrections. 

December  4,  2007 

68077 

431,440, 
and  441 

CMS-2237-IFC 

Medicaid  Program;  Optional 
State  Plan  Case  Management 
Services. 

December  4,  2007 

68075 

41 1  and 
424 

CMS-1810-CN2 

Medicare  Program; 

Physicians’  Referrals  to 

Health  Care  Entities  With 
Which  They  Have  Financial 
Relation:'' -ips.  Correction. 

'  > 
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CMS-4124-FC 


December  5, 2007 

68700 

December  6,  2007 

68888 

December  18,  2007 

71579 

December  19,  2007 

71915 

December  27,  2007 

73348 

December  28,  2007 

73990 

I  December  28,  2007 

73845 

422  and 

423 


CMS-2278-IFC2 


CMS-2273-N 


CMS-4134-N 


CMS-9042-N 


CMS-1490-N 


Medicare  Program; 
Revisions  to  the  Medicare 
Advantage  and  Part  D 
Prescription  Drug  Contract 
Determinations,  Appeals, 
and  Intermediate  Sanctions 
Processes. 


Notice  of  Heeiring: 
Reconsideration  of 
Disapproval  of  New  York 
State  Children’s  Health 
Insurance  Program  (SCHIP) 
State  Child  Health  Plan 
Amendment  (SPA)  #10. 
Revisit  User  Fee  Program  for 
Medicare  Survey  and 
Certification  Activities. 


State  Children’s  Health 
Insurance  Program  (SCHIP); 
Additional  Allotments  To 
Eliminate  FY  2007  Funding 

Shortfalls. _ 

Medicare  Program;  Medicare 
Appeals;  Adjustment  to  the 
Amount  in  Controversy 
Threshold  Amounts  for 
Calendar  Year  2008. 


Medicare  Program;  Town 
Hall  Meeting  on  the  Fiscal 
Year  2009  Applications  for 
new  Medical  Services  and 
Technologies  Add-on 
Payments  Under  the  Hospital 
Impatient  Prospective 
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December  28,  2007 

73843 

CMS-1323-N 

Medicare  Program; 
Semi-Annual  Winter 

Meeting  of  the  Advisory 

Panel  on  Ambulatory 

Payment  Classification 

Groups — March  5,  6,  £ind  7, 
2008. 

December  28,  2007 

73842 

CMS-3187-N 

Medicare  Program;  Quality 
Improvement  Organization 
(QIO)  Contracts: 

Solicitation  of  Proposals 

From  In-State  QIOs — 

Alaska,  Idaho,  Maine,  South 
Carolina,  Vermont,  and 
Wyoming. 

December  28,  2007 

73841 

CMS-1556-N 

Medicare  Program;  Notice  of 
Supplemental  Election 

Period  for  Participation  in 
the  Calendar  Year  (CY)  2008 
Comf)etitive  Acquisition 
pTogram  for  Part  B  Drugs. 

December  28,  2007 

73831 

- 

CMS-2269-N 

Medicaid  Program;  Fiscal 

Year  Disproportinate  Share 
Hospital  Allotments  and 
Disproportionate  Share 
Hospital  Institutions  for 

Mental  Disease  Limits. 

December  28,  2007 

73830 

• 

CMS-7007-N 

Medicare  Program;  Request 
for  Nominations  for  the 
Advisory  Panel  on  Medicare 
Education. 

December  31,  2007 

74297 

431,433, 
and  440 

CMS-2287-F 

Medicaid  Program; 

Elimination  of 

Reimbursement  Under 
Medicaid  for  School 
Administration  Expenditures 
and  Costs  Related  to 
Transportation  of  School- 
Age  Children  Between  Home 
and  School. 
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Addendum  V — National  Coverage  Determinations 
[October  Through  December  2007] 

A  national  coverage  determination  (NCD)  is  a  determination  by  the  Secretary  with 
respect  to  whether  or  not  a  particular  item  or  service  is  covered  nationally  under 
Title  XVin  of  the  Social  Security  Act,  but  does  not  include  a  determination  of  what  code,  if 
any,  is  assigned  to  a  particular  item  or  service  covered  under  this  title,  or  determination  with 
respect  to  the  amount  of  payment  made  for  a  particular  item  or  service  so  covered.  We  include 
below  all  of  the  NCDs  that  were  issued  during  the  quarter  covered  by  this  notice.  The  entries 
below  include  information  concerning  completed  decisions  as  well  as  sections  on  program  and 
decision  memoranda,  which  also  announce  pending  decisions  or,  in  some  cases,  explain  why  it 
was  not  appropriate  to  issue  an  NCD.  We  identify  completed  decisions  by  the  section  of  the 
NCDM  in  which  the  decision  appears,  the  title,  the  date  the  publication  was  issued,  and  the 
effective  date  of  the  decision.  Information  on  completed  decisions  as  well  as  pending  decisions 
has  also  been  posted  on  the  CMS  Web  site  at  http://cms.hhs.gov/coverage. 
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Addendum  VI 

FDA-Approved  Category  B  IDEs 
[October  Through  December  2007] 


Under  the  Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  360c)  devices  fall  into  one  of  three 
classes.  To  assist  CMS  under  this  categorization  process,  the  FDA  assigns  one  of  two 


categories  to  each  FDA-approved  IDE.  Category  A  refers  to  experimental  IDEs,  and  Category 


B  refers  to  non-experimental  IDEs.  To  obtain  more  information  about  the  classes  or  categories, 
please  refer  to  the  Federal  Register  notice  published  on  April  21,  1997  (62  FR  19328). 

The  following  list  includes  all  Category  B  IDEs  approved  by  FDA  during  the  third 
quarter,  October  through  December  2007. 

IDE  Category 


BB11803  B 
G050093  B 
G060234  B 
G060242  B 
G070056  B 
G070104  B 
G070113  B 
G070115  B 
G070148  B 
G070156  B 
G070163  B 
G070164  B 
G070166  B 
G070169  B 
G070170  B 
G070173  B 
G070174  B 
G070175  B 
G070178  B 

G070179  B 
G070181  B 
G070186  B 
G070188  B 
G070189  B 
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0938-0107 

413.20,413.24 

0938-0146 

431.800-431.865 

0938-0147 

431.800-431.865 

0938-0151 

493.1-493.2001 

0938-0155 

405.2470 

0938-0193 

430.10-430.20,440.167 

0938-0202 

413.17,413.20 

0938-0214 

411.25, 489.2, 489.20 

0938-0236 

413.20,413.24 

0938-0242 

416.44, 418.100,  482.41, 483.270, 483.470 

0938-0245 

407.10, 407.11 

0938-0251 

406.7 

0938-0266 

416.1-416.150 

0938-0267 

485.56, 485.58, 485.60,  485.64, 485.66 

0938-0269 

412.1 16, 412.632, 413.64,  413.350,  484.245 

0938-0270 

405.376 

0938-0272 

440.180,441.300-441.305 

0938-0273 

485.701  -  485.729 

0938-0279 

.424.5 

0938-0287 

447.31 

0938-0296 

413.170,413.184 

0938-0301 

413.20,413.24,415.60 

0938-0302 

418.22,  418.24, 418.28, 418.56, 418.58, 418.70, 418.74, 418.83, 418.96, 
418.100 

0938-0313 

489.11,489.20 

0938-0328 

482.12,  482.13, 482.21, 482.22, 482.27,  482.30, 482.41, 482.43, 482.45, 
482.53, 482.56,  482.57, 482.60, 482.61,  482.62, 482.66,  485.618, 485.631 

0938-0334 

491.9,491.10 

0938-0338 

486.104,486.106,486.110 

0938-0354 

441.50 

0938-0355 

442.30, 488.26 

0938-0358 

488.26 

0938-0359 

412.40-412.52 

0938-0360 

488.60 

0938-0365 

484.10,  484.12, 484.14, 484.16,  484.18, ,  484.36,  484.48, 484.52 

0938-0372 

414.330 

0938-0378 

482.60  -  482.62 

0938-0379 

442.30, 488.26 

0938-0382 

442.30, 488.26 

0938-0386 

405.2100-405.2171 
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0938-0391 

0938-0426 

0938-0429 

0938-0443 

0938-0444 

0938-0445 

0938-0447 

0938-0448 

0938-0449 

0938-0454 

0938-0456 

0938-0463 

0938-0467 

0938-0469 

0938-0470 

0938-0477 

0938-0484 

0938-0501 

0938-0502 

0938-0512 

0938-0526 

0938-0534 

0938-0544 

0938-0564 

0938-0565 

0938-0566 

0938-0573 

0938-0578 

0938-0581 

0938-0599 

0938-0600 

0938-0610 

0938-0612 


0938-0618 

0938-0653 

0938-0657 


488.18, 488.26, 488.28 

480.104,480.105,480.116,480.134 

447.53 

478. 1 8, 478.34, 478.36, 478.42 
1004.40,  1004.50, 1004.60,  1004.70 
412.44, 412.46,  431.630, 476.71, 476.74, 476.78 
405.2133 

405.2133, 45  CFR  5,  5b;  20  CFR  Parts  401, 422E 
440.180,441.300-441.310 

424.20 
412.105 

413.20.413.24.413.106 

431.17, 431.306, 435.910, 435.920, 435.940  -  435.960 

417.126,422.502,422.516 

417.143,422.6 

412.92 

424.123 

406.15 

433.138 

486.304,  486.306, 486.307 

475.102. 475.103. 475.104. 475.105. 475.106 
410.38,424.5 

493.1  -493.2001 
411.32 

411.20-411.206 

411.404,411.406,411.408 

412.256 

447.534 

493.1  -493.2001 

493.1  -493.2001 

405.371.405.378.413.20 

417.436, 417.801,  422.128,  430.12,  431.20,  431.107,  483.10,  484.10, 
489.102 

493.801, 493.803, 493.1232,  493.1233, 493.1234, 493.1235, 493.1236, 

493.1239, 493.1241, 493.1242,  493.1249, 493.1251, 493,1252, 493.1253, 

493.1254, 493.1255, 493.1256, 493.1261, 493.1262, 493.1263,  493.1269, 

493.1273,  493.1274, 493.1278,  493.1283,  493.1289,  493.1291,  493.1299 

433.68, 433.74, 447.272 

493.1771,493.1773,493.1777 

405.2110,405.2112 
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0938-0658 

0938-0667 

0938-0686 

0938-0688 

0938-0691 

0938-0692 

0938-0701 

0938-0702 

0938-0703 

0938-0714 

0938-0717 

0938-0721 

0938-0723 

0938-0730 

0938-0732 

0938-0734 

0938-0739 

0938-0749 

0938-0753 

0938-0754 

0938-0758 

0938-0760 

0938-0761 

0938-0763 


0938-0770 

0938-0778 

0938-0779 

0938-0781 

0938-0786 

0938-0790 

0938-0792 

0938-0796 

0938-0798 

0938-0802 

0938-0818 


405.2110,  405.2112 

482.12. 488.18. 489.20. 489.24 
493.551  -493.557 

486.301  -  486.325 
412.106 

466.78, 489.20, 489.27 

422.152 

45  CFR  146.111, 146.115, 146.117,  146.150,  146.152, 146.160,  146.180 

45  CFR  148.120, 148.122,  148.124,  148.126,  148.128 

411.370-411.389 

424.57 

410.33 

421.300-421.316 

405.410,  405.430, 405.435,  405.440,  405.445, 405.455,  410.61,  415.1 10, 

424.24 

417.126,417.470 
45  CFR  5b 

413.337, 413.343, 424.32,  483.20 
424.57 

422.000  -  422.700 

441.151.441.152 

413.20.413.24 

484.55, 484.205,  484.245,  484.250 
484.11,484.20 

422.250, 422.252,  422.254,  422.256,  422.258,  422.262, 422.264, 422.266, 
422.270,  422.300, 422.304, 422.306,' 422.308,  422.310, 422.312,  422.314, 
422.316,  422.318,  422.320,  422.322, 422.324,  423.251,  423.258,  423.265, 
423.272,  423.286, 423.293,  423.301,  423.308, 423.315, 423.322, 423.329, 
423.336, 423.343, 423.346, 423.350 
410.2 

422.111,422.564 

417.126,  417.470, 422.64,  422.210 

411.404, 484.10 

438.352, 438.360, 438.362, 438.364 

460.12-460.210 

491.8,491.11 

422.64 

413.24,413.65,419.42 

419.43 

410.-141-410.146,414.63 
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0938-0829  •  422.568 

0938-0832  Parts  489  and  491 

0938-0833  483.350  -  483.376 

0938-0841  431.636,  457.50, 457.60, 457.70, 457.340, 457.350,  457.431, 457.440, 

457.525, 457.560, 457.570, 457.740, 457.750,  457.810,  457.940,  457.945, 
457.965,  457.985, 457.1005,  457.1015,  457.1 180 
0938-0842  412.23, 412.604, 412.606, 412.608, 412.610, 412.614,  412.618,  412.626, 

413.64 

0938-0846  411.352-411.361 

0938-0857  Part  419 

0938-0860  Part  419 

0938-0866  45  CFR  Part  162 

0938-0872  413.337,483.20, 

0938-0873  422.152 

0938-0874  45  CFR  Parts  160  and  162 

0938-0878  Part  422  Subparts  F  and  G 

0938-0887  45  CFR  148.316,  148.318,  148.320 

0938-0897  412.22,412.533 

0938-0907  412.230,412.304,413.65 

0938-0910  422.620,422.624,422.626 

0938-0911  426.400,426.500 

0938-0915  421.120,421.122 

0938-0916  483.16 

0938-0920  438.6, 438.8, 438.10, 438.12,  438.50,  438.56,  438.102,  438.114, 438.202,' 

438.206, 438.207, 438.240, 438.242,  438.402,  438.404, 438.406, 438.408, 
438.410, 438.414, 43^416, 438.604, 438.710, 438.722,  438.724, 438.810 
0938-0921  414.804 

0938-0931  45  CFR  142.408,  162.408,  and  162.406 

0938-0933  438.50 

0938-0935  422  Subparts  F  and  K 

0938-0936  423 

0938-0939  405.502 

422.250,  422.252,  422.254, 422.256, 422.258,  422.262,  422.264,  422.266, 
422.270, 422.300, 422.304, 422.306,  422.308, 422.310,  422.312,  422.314, 
422.316,  422.318, 422.320, 422.322,  422.324,  423.251, 423.258,  423.265, 
423.272, 423.279, 423.286,  423.293, 423.301, 423.308, 423.315, 423.322, 
0938-0944  423.329, 423.336, 423.343, 423.346, 423.350 

0938-0950  405.910 

0938-0951  423.48 
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0938-0953 

405.1200  and  405.1202 

0938-0954 

414.906,  414.908, 414.910, 414.914, 414.916 

0938-0957 

Part  423  Subpart  R 

0938-0964 

403.460,411.47 

0938-0969 

421.405 

0938-0975 

423.562(a) 

0938-0976 

423.568 

0938-0977 

Part  423  Subpart  R 

0938-0978  ' 

423.464 

0938-0982 

422.310, 423.301, 423.322, 423.875, 423.888 

0938-0990 

423.56 

0938-0992 

423.505, 423.514 

0938-0993 

1396 

0938-0997 

424.5 

0938-1009 

411.357(v),411.357(w) 

0938-1020 

412.525(a)(4),  412.529(cX3),  412.84(iX2) 

0938-1024 

1396 

0938-1026 

447.52 

0938-1013 

423.56e 

0938-1019 

405.1206,  422.622 

0938-1023 

422.152a 

17454 
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Addendum  VIII 

Medicare- Approved  Carotid  Stent  Facilities 
[October  Through  December  2007] 

On  March  17,  2005,  we  issued  our  decision  memorandum  on  carotid  artery  stenting. 
We  determined  that  carotid  artery  stenting  with  embolic  protection  is  reasonable  and  necessary 
only  if  performed  in  facilities  that  have  been  determined  to  be  competent  in  performing  the 
evaluation,  procedure,  and  follow-up  necessary  to  ensure  optimal  patient  outcomes.  We  have 
created  a  list  of  minimum  standards  for  facilities  modeled  in  part  on  professional  society 
statements  on  competency.  All  facilities  must  at  least  meet  our  standards  in  order  to  receive 
coverage  for  carotid  artery  stenting  for  high  risk  patients. 


Facility 

Provider 

Number 

Effective 

Date 

State 

Additional  Information 

Abington  Memorial  Hospital 

1200  Old  York  Road 

Abington,  PA  19001-3788 

390231 

10/05/2007 

PA 

N/A 

Alamance  Regional  Medical 
Center,  Inc. 

1240  Hufhnan  Mill  Road 
Burlington,  NC  27215 

340070 

10/05/2007 

1 

N/A 

Memorial  Hospital  of  Gardena 

1 145  West  Redondo  Beach 
Boulevard 

Gardena,  CA  90247 

050468 

10/05/2007 

CA 

N/A 

Floyd  Medical  Center 

304  Turner  McCall  Boulevard 
Rome,  GA  30165 

110054 

10/05/2007 

GA 

N/A 
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Morristown  Hamblen  Healthcare 
System 

908  West  Fourth  North  Street 
Morristown,  TN  37816 

500336 

10/05/2007 

TN 

N/A 

St.  Joseph  Hospital 

700  Broadway 

Fort  Wayne,  IN  46802 

150047 

10/05/2007 

IN 

N/A 

But'cr  Memorial  Hospital 

91 1  E.  Brady  Street 

Buikr,  PA  16001 

390168 

10/15/2007 

FA 

N/A 

Ilackcttstown  Regional  Medical 

Ce-iitcr 

65 1  Willow  Grove  Street 

Hackettr.town,  NJ  07840 

310115 

10/15/2007 

NJ 

N/A 

C<^riu  nniai  Medical  Center 

2300  Patterson  Street 

Nashville,  TN  37203 

440161 

10/29/2007 

TN 

N/A 

Cape  Regional  Medical  Center 
Two  Stone  Harbor  Boulevard 
Cape  May  Court  House,  NJ 

08210 

310011 

10/29/2007 

NJ 

H/A 

Waterbury  Hospital  Health 

Ceiiier 

64  Robbins  Street 

Waterbury,  CT  06721 

070005 

10/29/2007 

CT 

N/A 

Strir=pfe!low  Memorial  Hospital 
301  East  18th  Street 

Anni-.ton,  AL  36202 

010038 

10/29/2007 

AL 

ro  Box  38 

Hernando  HMA  dba 

Brooksvilie  Regional  Hospital 
17240  Cortez  Boulevard 
Brooksvilie,  FL  34601 

100071 

10/29/2007 

H/A 

Carolinas  Medical  Center 

Mercy 

2001  Vail  Avenue 

Charlotte,  NC  28207 

340098 

1 1/08/2007 

MC 

N/A  . 
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Reurpoiid  Regional  Medical 
C«^nter 

501  Redmond  Road 
Rome,  GA  30164-7001 


Coney  Island  Hospital 
2601  Ocean  Parkway 
Brooklyn,  NY  11235 


Norwalk  Hospital 
34  Maple  Street 
Norwalk,  CT  06850 


Our  Lady  of  Lourdes  Memorial 
Hospital,  Inc. 

169  Riverside  Drive 
Binghamton,  NY  13905 


University  of  Missouri  Hospitals 
and  Clinics 

One  Hospital  Drive,  EXT  03 1 .00 

Columbia,  MO  65212 


110168 


420068 


130196 


070034 


1 1/08/2007  PO  Box  107001 


26C141 


En*"ino-Tarzana  Regional 
Medical  Center 
18321  Clark  Street 
Tarzana,  CA  91356 


C50601 


12/17/2007 


12/17/2007 


12/17/2007 


12/21/2007  MN 


12/31/2007 


Our  Lady  of  Lourdes 
Memorial  Hospital,  Inc. 
1 69  Riverside  Drive 
Binghamton,  NY  1 3905 


University  of  Missouri 
Hospitals  and  Clinics 
One  Hospital  Drive,  DC 
031.00 

Columbia,  MO  65212 

La_ke  Regional  Healthcare 

Corporation 

712  S.  Cascade  Street 

Fergus  Falls,  MN  56537 


Rncino-Tarzana  Regional 
Medical  Center 
18321  Clark  Street 
Tarzana,  CA  91356 


17457 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 

Addendum  IX 

American  College  of  Cardiology's  National  Cardiovascular  Data  Registry  Sites 
[October  Through  December  2007] 

In  order  to  obtain  reimbursement.  Medicare  national  coverage  policy  requires  that 
providers  implanting  ICDs  for  primary  prevention  clinical  indications  (that  is,  patients  without 
a  history  of  cardiac  arrest  or  spontaneous  arrhythmia)  report  data  on  each  primary  prevention 
ICD  procedure.  This  policy  became  effective  January  27,  2005.  Details  of  the  clinical 
indications  that  are  covered  by  Medicare  and  their  respective  data  reporting  requirements  are 
available  in  the  Medicare  National  Coverage  Determination  (NCD)  Manual,  which  is  on  the 
Centers  for  Medicare  &  Medicaid  Services  (CMS)  Web  site  at 

httD://www.cms.hhs.gov/Manuals/IOM/itemdetail.asp?filterTvpe=none&filterBvDII>=99&sort 
BvDID=  1  &sortOrder=ascending&itemID=CMS01 496 1 . 

A  provider  can  use  either  of  two  mechanisms  to  satisfy  the  data  reporting  requirement. 
Patients  may  be  enrolled  either  in  an  Investigational  Device  Exemption  trial  studying  ICDs  as 
identified  by  the  FDA  or  in  the  American  College  of  Cardiology’s  National  Cardiovascular 
Data  Registry  (ACC-NCDR)  ICD  registry.  Therefore,  in  order  for  a  beneficiary  to  receive  a 
Medicare-covered  ICD  implantation  for  primary  prevention,  the  beneficiary  must  receive  the 
scan  in  a  facility  that  participates  in  the  ACC-NCDR  ICD  registry. 
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Crestwood  Medical  35801  - 

CenterTriad  One  Hospital  Drive  Huntsville  AL  <940*:'  256-429-5628 

Hospitals,  Inc. 
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520  South7th  Street  Vincennes  IN  47591  812-885-3964  812-885-3915 


3000  Herring  Avenue  Waco  TX  76708  254-202-6849  254-202-5609 
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Kaiser  Permanente 

Medical  Center  Health  9400  E.  Rosecrans  Avenue  Bellflower  CA  90706  562-461-5679  562-461-4487 

Sciences  Library 


Maine  Medical  Center  22  Bramhall  Street  Portland  ME  04102  207-662-2661  207-662-6210 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17487 


6600  Madison  street  New  Port  Richey  FL  34652  727-461-8274 
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Addendum  X 

Active  CMS  Coverage^Related  Guidance  Documents 
(October  Through  December  2007] 

On  September  24,  2004,  we  published  a  notice  in  the  Federal  Register 

(69  FR  57325),  in  which  we  explained  how  we  would  develop  coverage-related  guidance 

documents.  These  guidance  documents  are  required  under  section  731  of  the  MMA.  In 

our  notice,  we  committed  to  the  public  that,  "At  regular  intervals,  we  will  update  a  list  of 

all  guidance  documents  in  the  Federal  Register." 

Addendum  X  includes  a  list  of  active  CMS  guidance  documents  as  of  the  ending 

date  of  the  period  covered  by  this  notice.  To  obtain  lull-text  copies  of  these  documents, 

visit  the  CMS  Coverage  Web  site  at 

http://www.cms.hhs.gov/mcd/index_list.asp?list_type=mcd_l. 

Document  Name:  Factors  CMS  Considers  in  Commissioning  External 
Technology  Assessments 
Date  of  Issuance:  April  1 1 ,  2006 

Document  Name:  Factors  CMS  Considers  in  Opening  a  National  Coverage 
Determination 

Date  of  Issuance:  April  1 1 ,  2006 

Document  Name:  (Draft)  Factors  CMS  Considers  in  Referring  Topics  to  the  Medicare 
Coverage  Advisory  Committee 
Date  of  Issuance:  March  9,  2005 

Document  Name:  National  Coverage  Determinations  with  Data  Collection  as  a 
Condition  of  Coverage:  Coverage  With  Evidence  Development 
Date  of  Issuance:  July  12,  2006 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 

Addendum  XI 

List  of  Special  One-Time  Notices  Regarding  National  Coverage  Provisions 
[October  Through  December  2007] 

As  medical  technologies,  the  contexts  under  which  they  are  delivered,  and  the 
health  needs  of  Medicare  beneficiaries  grow  increasingly  complex,  our  national  coverage 
determination  (NCD)  process  must  adapt  to  accommodate  these  complexities.  As  part  of 
this  adaptation,  our  national  coverage  decisions  often  include  multi-faceted  coverage 
determinations,  which  may  place  conditions  on  the  patient  populations  eligible  for 
coverage  of  a  particular  item  or  service,  the  providers  who  deliver  a  particular  service,  or 
the  methods  in  which  data  are  collected  to  supplement  the  delivery  of  the  item  or  service 
(such  as  participation  in  a  clinical  trial). 

We  outline  these  conditions  as  we  release  new  or  revised  NCDs.  However, 
details  surrounding  these  conditions  may  need  to  be  shared  with  the  public  as  “one-time 
notices”  in  the  Federal  Register.  For  example,  we  may  require  that  a  particular  medical 
service;  may  be  delivered  only  in  the  context  of  a  CMS-recognized  clinical  research  study, 
which  was  not  named  in  the  NCD  itself  We  would  then  use  Addendum  XI  of  this  notice, 
along  with  our  coverage  Web  site  at  http://www.cms.hhs.gov/coverage,  to  provide  the 
public  with  information  about  the  clinical  research  study  that  it  ultimately  recognizes. 

Addendum  XI  includes  any  additional  information  we  may  need  to  share  about  the 
conditions  under  which  an  NCD  was  issued  as  of  the  ending  date  of  the  period  covered  by 
this  notice. 

There  were  no  Special  One-Time  Notices  Regarding  National  Coverage 


Provisions  published  this  quarter. 
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Addendum  XII-National  Oncologic  PET  Registry  (NOPR) 

In  January  2005,  we  issued  our  decision  memorandum  on  positron 
emission  tomography  (PET)  scans,  which  stated  that  CMS  would  cover  PET  scans  for 
particular  oncologic  indications,  as  long  as  they  were  performed  in  the  context  of  a 
clinical  study.  We  have  since  recognized  the  National  Oncologic  PET  Registry  as  one  of 
these  clinical  studies.  Therefore,  in  order  for  a  beneficiary  to  receive  a  Medicare-covered 
PET  scan,  the  beneficiary  must  receive  the  scan  in  a  facility  that  participates  in  the 
Registry.  The  following  facilities  have  met  the  CMS’s  requirements  for  performing  PET 
scans  under  National  Coverage  Determination  CAG-00181N. 


Facility  Name 

Provider 

Number 

Date 

Approved 

State 

Other  Information 

Bames-Jewish  Hospital 
Barnes- Jewish  Plaza 
Mailstqp  #  90-72-374 

St.  Louis,  MO  631 10 

E40080O 

MO 

Duke  University  Medical 
Center  PET  Facility 

Room  0402  Duke  So. 
Durham,  NC  27710 

34003 

03/07/2006 

1 

Yellow  Zone  Box 

3949 

VCU  Health  System- 
Molecular  Imaging  Center 
Dept  of  Nuclear  Medicine  - 
North  Hospital  7th  Floor 
Richmond,  VA  23298 

490032 

03/07/2006 

VA 

1 300  East  Marshall- 
PO  Box  980001 

Acadiana  Oncologic 

Imaging 

2311  Kaliste  Saloom 
Lafayette,  LA  70508 

5CA64 

03/06/2006. 

LA 
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Adler  Institute  for 
Advance*!  Imaging 
261  Old  York  Road  Suite 
106 

Jenkintown,  PA  19046 

Advanced  Medical  Imaging  00BC90 
San  Saba 
2 1 5  N  San  Saba 
Suite  107 

San  Antonio,  TX  78207 

Advanced  Medical  Imaging  0CBC90 
Oak 

510  Oak  Centre 
Suite  100 

San  Antonio,  TX  78258 


03/07/2006 


05677 


03/07/2006 


03/07/2006 


Advanced  Radiological 
PET  Imaging,  PC 
2334  30th  Avenue 
Astoria,  W  1 1 102 


Akron  Regional  PET  Scan, .  AKijj01691 

LLC 

3009  Smith  Road 

Suite  350 
Airoo,  OH  44333 


n  Radiology 


103/07/2006  irlY 


03/07/2006 


103/07/2006  EmE 
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GOOCXM)  ^  03/07/2006  MDniir.nd 


AiTicrican  Radiology 
Services-Bethesda 

6430  Rockledge  Drive, 

Suite  100 

B-rh.~sda  MD  20817 

GOOOOO  < 

AiucrisT^an  Radiology 
Services-Waldorf 

3510  Old  Washington 

Road 

Suite  101 

Waldorf,  MD  20602 

435L 

Amcrlcaii  Radiology 
Services  Co^^-Moia 

8820  Columbia  Parieway 

100 

Coli-mbia,  MD  21045 

434L 

Amoisvaa  Radiology 
Scrvices-Frederick 

141  Thomas  Johnson  Drive 

Suite  170 

Frederick,  MD  21702 

435L 

American  Radiology 
Sep/iceS'Timonium 

2080  York  Road 

Suite  160 

Timonium,  MD  21093 

434L 

Angei  Williamson  Imaging 

Ceuter- 

Fi.  Walton  Beach 

1013-D  Mar-Wait  Drive 

Ft.  Walton  Beach,  FL 

39953A 

03/07/2006  \h 


03/01/2006  M 


03/07/2006  M 


03/07/2006  MD 


03/07/2006 
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Angel  Williamson  imaging 
Center-Pensacola 

5120  Bayou  Boulevard 

Suite  9 

Pensacola,  FL  32503 

39953 

03/07/2006 

FL 

Etiirxin  Imaging  Center 

3900  Park  Avenue 

Suite  107 

Edison,  NJ  08820 

AS008835 

03/07/2006 

NJ 

i 

> 

Avon  Medical  Diagnostic 

Cen!er 

1480  Center  Road 

Suite  C 

Avon,  OH  4401 1 

MC4039571 

03/07/2006 

OH  . 

t- 

B'^lsimore  Imaging  Centers 
3708  Mountain  Road 
P™lcna,MD21122 

11476 

03/07/2006 

MD 

Baptist  Hospital  PET/CT 

1 000  West  Moreno  Street 
Pensacola,  FL  32501 

100093 

FL 

Bethesda  Health  City 

2623  S  Seacrest  Boulevard 
Boynton  Beach,  FL  33435 

40237 

FL 

PET/CT  Imaging  at 

White  Marsh 

9900  Franklin  Square 

Drive 

Suite  D 

Nottingham,  MD  21236 

FhdNXOl 

03/07/2006 

MD 

Biomedical  Research 
Foundation  PET  Imaging 
Center 

1 505  Kings  Highway 

Shrevepciii,  LA  71 103 

5D914 

03/07/2006 

LA 

BodyScaa  of  Louisville 

LLC 

807  Shelbyville  Road 

Suite  201 

9372701 

03/07/2006 

KY 

17526i 
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Louisville,  KY  40222 

1 

“  oiJf  ab  '  ■. 

Bradley  Regional  PET 
imaging 

Cleveland,  TN  373 11 

3373976 

03/07/2006 

TN 

2305  Chambliss  Ave  ’  - 

NW  N'  'AST' I 

PET  Imaging  Institute  of 

NJ 

1608  Rte  88  West 

Suite  302 

Brick,  NJ  08724 

G70684 

03/07/2006 

S’ '  • 

NJ 

•  •  '■  ;  •  u:  •  '  ■  i 

/i  ..t > 

BiuWdid  PET  Imaging 
Center,  LLC 

4850  W.  Oakland  Park 

Boulevard 

Suite  A 

Fort  Lauderdale,  FL  333 1 3 

E5709 

03/07/2006 

FL  ' 

■  ■■;  :>£  V 

A 

"'i 

Camelback  Imaging 

15215  S.  48th  Street,  #110 
Fhocrii:,  AZ  85044 

100488 

«■  / 1 

03/07/2006 

AZ 

•TJ  _  . 

California  Imaging  and 
Treatment  Center 

3000  Oak  Road,  #111 

Walnut  Creek,  C  A  95497 

ZZZ27175Z 

03/07/2006 

CA 

■ 

Cancor  Care  Centers  of 

Brevard 

1430  S  Pine  Street 

McIfeume,FL  32901 

39835 

03/07/2006 

FL 

■  ••  '1  ['I  '  7  V'!!  inS 

Center  for  Medical 
Irnaging-Florida  Hospital. 
1922  Salk  Avenue 

Tavares,  FL  32778 

100057 

03/07/2006 

FL 

■ 

Cancer  Center  of  Colorado 

Springs 

320  E.  Fontanero 

Suite  200 

Coicfrado  Springs,  CO 

S0907 

79804 

03/07/2006 

CO 
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CciiUo  Sononuclear  de  Rio  83910 

Picijras 

1028  Los  Angeles  Street. 

San  Juan,  PR  00926 

Chnilannoga  Imaging  East  3716643 
1710  Gunbarrel  Road 

TN  37421  ' 

ChrAXCi  County  PET  085698  ‘ 

Associates 

701  East  Chester  Marshall 

Sticet 

West  Chester,  PA  1 9380 


Cincinnati  PET  Scan,  LLC-  311754291 
Kenwood  ' 

7730  Montgomery  Road 
Suite  120 

Cincinnati,  OH  45236 


Cincinnati  PET  Scan,  LLC  •  31 1754291 
Kloiifoit  Heights 
5575  Cheviot  Road 
Cincinnati,  OH  45247 


Clir  leal  PET  of  Hernando  T  1 3228 

4003  Mariner  Boulevard 
SprLng  Hill,  FL  34609 


Cl  ir.ica!  PET  of  Citrus 
6140  W  Corporate  Oaks 

itove 

Crystal  River,  FL  34429 


103/07/2006  i?R  ’ 


03/07/2006 


17528 
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Doylestown  PET 
Assoc?  ales 
599  W.  State  Street 
Do>  iesiown,  PA  1 890 1 

East  Bay  Medical 
Oricology-Hematology 
Assoc.,  Inc 
3000  Oak  Road,  #1 1 1 
Walnut  Creek,  CA  94597 

East  River  Medical 

Imaging 

519  East  72  Street 

Suite  103 

New  York,  NY  10021 


Ei  Camino  Imaging  Center 
8020  Constitution  Place  . 
NE 

AlF^'jiierqye,  NM  87110 

Elite  Imaging,  LLC 
2845  Aventura  Boulevard 

Stiuc  145 

Aventura,  FL  33 1 80 


EPIC  Imaging  Center 
233  NE  102nd  Avenue 
Portland,  OR  97220 


Evergreen  Radia 
11521  NE  128th  Street 

Kirkland,  WA  98034 


Excel  Diagnostics  Imaging 
Clinics 

9701  Richmond  Avenue, 
Suite  122 

Houston,  TX  77042 


First  Imaging  of  the 

Caroiinas 

30  Memorial  Drive 
Fir-i-.u.Vt,  NC  29374 


059536 


Z7Z267792 


03/07/2006  PA  Suite  202 


03/07/2006 


W11781 


03/07/2006  m 


237150 


K3535 


03/07/2006  m 


03/07/2006  PI 


OOQOWCGNQ  03/07/2006  OR 


GAB39931 


FTA109 


2346997 


03/07/2006  WA 


03/07/2006  rrx 


03/07/2006  me 
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Gulf  Coast  Cancer  &  , 
Diagnostic  of  Southeast 
12811  Beamer  Road 
Houston,  TX  77089 

149949301 

Henry  Ford,  Department  of 

Radiology 

2799  W.  Grand  Boulevard 
Dctioit,  MI  48202 

230053 

High  Point  Regional 

Health  System 

601  N>  Elm  Street 

High  Point,  NC  27262 

3400040 

Highlands  Oncology  Group' 
3232  N.  North  Hills 

Boulevard 

Fayetteville,  AR  27203 

5B823 

Holy  Name  Hospital 

718  Teaneck  Road 

Teaneck,  NJ  07666 

310008 

Holy  Family  Memorial 
Medical  Center 

PO  Box  1450 

Manitowoc,  WI  54221 

520107 

Hospital  of  Saint  Raphael 
1450  Chapel  Street 

New  Haven,  CT  0561 1 

070001 

San  Patricio  MRI  &  CT 

Center 

1508  Roosevelt  Avenue, 

Suite  103 

San  Juan,  PR  00920 

84997 

03/07/2006  TX 


PET/CT  Center 


WI  2300  Western  Ave 


03/07/2006 


03/07/2006  \pR 


17532 
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1264523891 


Imsping  Center  of  Hartford  G70025  "( 

nospital 

SO  Seymour  Street 
PO  Box  5037 

HaiiiOfu,  CT  06102  I 


Wells  PET/CT 

enter 

74785  Highway  111,  #101 
IrMiian  Wells,  CA  92210 

Imaging  Technology 

3S00  Reservoir  Road  NW  - 
Washington,  DC  20007  - 


Saa  Francisco  Magnetic 
Resor-Ance  Center 
1 180  Post  Street 
San  Francisco,  CA  94109 

ftsicnriOiiiiiAm:  Medical 

2929  E  Magic  View  Drive 

iencifan.  ID  83642 


03/07/2006  CT 


Kansas  City  Cancer 
Ccater-Missouri 

488 1  Goodview  Circle 

Lee's  Summit,  MO  66064 

Kreiichm-n  PET  Center 

1 80  Ft.  Washington 

Avenue,  HP3-3 1 5 

New  York,  NY  10032 
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LakePointe  PET  '  V 

10914  Hefner  Pointe  Drive 
Suite  100 

Oklahoma  City,  OK  73120 

700522143 

03/07/2006 

OK 

Lakeshore  PET  Imaging, 

LLC 

4932  W  95th  Street 

Oak  Lawn,  IL  60453 

200108 

IL 

?  rj-chmont  Imaging 
A?isocia^es!  LLC 

210  Ark  Road 

Mt.  Laurel,  NJ  08054  , 

517216 

NJ 

Las  Cruces  PET/CT 
im^iging 

1121  Mall  Drive 

Suite  D 

Las  Cruces,  NM  8801 1 

300521065 

03/07/2006 

NM 

I  ^high  Valley  Diagnostic 
imaging  PET/CT 

1230  S.  Cedar  Crest 
Doulevard 

Suite  1 04 

Allentown,  PA  18103 

563802 

03/07/2006 

PA 

LifeScan  Louisville,  LLC 
4046  Dutchmans  Lane 
Lc-uisviile,  KY  40207 

9365601 

KY 

Limerick  PET  Associates 
420  W,  Linfield-Trappe 
Road 

Limerick,  PA  19468 

075015 

FA 

Suite  3400,  Third 

Floor,  Rear 

LifeScan  Minnesota 

6525  France  Avenue  S 

Suite  225 

EH^na,  MN  55435 

47000QG|4i 

03/07/2006 

MN 

lo  ‘  .  /  • 

1  ■ 

Loniv.lana  PET  Imaging  of  . 
Aicx^ndra,  LLC 

5419  A  Jackson  Street  Exit 
Alexiiniiri?,  LA  71303 

5C743 

03/07/2006 

LA 

i.  .  ■ 

LNfR  PET 

12600  Creekside  Lane 

Ft.  Meyers,  FL  33919 

F5725 

03/07/2006 

FL 

Lx>uisi?»ria  PET  Imaging  of 

1 45ke  Charles,  LLC 

1750  Ryan  Street 
=  ^ke  Charles,  LA  70601 

5C%5 

03/07/2006 

LA. 

In.Night  Diagnostic  Center- 
Forest  Lane 

1 1617  N.  Central 
Expressway,  #132 

Dallas,  TX  75243  , 

FTA016 

03/07/2006 

i 

MOI  of  Thousand  Oaks 

3C0  Lombard  Street 
Thon-nd  Oaks,  CA  91360 

W14186 

03/07/2006 

CA 

'  n  '  y  •  (■  •. 

Meadowbiock  PET  - 

Asso^^i^^^es 

1695  Huntington  Pike 

Mcadowhrook,  PA  19046 

064866 . - 

03/08/2006 

y.  .  '' 

PA 

•  ■  .. 

Medical  Imaging  of 
EsltiniOre 

6715  N.  Charles  Street 
nsk:.;;ore,  MD  21204 

258L 

03/08/2006 

MD 
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Modality  Integration 
Services,  Inc. 

1854  SW  Greenway  Circle 
West  Linn,  OR  97068 

03/08/2006 

OR 

Molecular  Imaging  Center 
1733  Curie  Drive 

Suite  305 

El  Paso,  TX  79912 

003 15U 

03/08/2006 

TX 

* 

Molecular  Imaging  of 
Suburban  Chicago,  LLC 

908  N.  Elm  Street 

Suite  110 

IlinViaie,  EL  60521 

212300 

03/08/2006 

IL 

Montclair  Road  Imaging 
LLC 

924  Montclair  Road  Suite 
108 

Birmingham,  AL  35213 

000056277. 

03/08/2006 

AL  . 

Montefiore  Medical  Center  • 
1695 A  Eastchester  Road 
Bronx,  NY  10461 

W06552 

NY  • 

Neurodiagnostics,  PSC 

1 725  Harrodsburg  Road 

Suite  100 

I^xingion,  KY  40504 

0406 

03/08/2006 

KY 

New  Century  Imaging 

555  Kinderkamack  Road 
Oradel,  NJ  07649 

085146 

03/08/2006 

NJ 

Newport  Diagnostic  Center 
1605  Avocado  Avenue 
Newport  Beach,  CA  92660 

W 13396 

03/08/2006 

CA 
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Next  Generation  Radiology 
PET/CT  ' 

560  Northern  Boulevard 
Suite  1 1 1 

Great  Neck,  NY  11021 

WR6091 

03/08/2006 

NY 

North  Valley  MRI  and  CT 
1638  Esplanade 

Chico,  CA  95926 

ZZZ247802 

CA 

Northwest  Alabama  Cancer 
Center  Radiology  Services 
302  W.  Dr.  Hicks 

Ek)u!evard 

Florence,  AL  35630 

051552219 

03/08/2006 

AL 

Northern  Kentucky  PET 
Scan,  LLC 

65 1  Centre  View 

Boulevard 

Crestview  Hills,  KY  41017- 

311754291 

03/08/2006 

KY 

Northwest  Cancer  Center 

1 7323  Red  Oak  Drive 
Houston,  TX  77090 

00D29C 

03/08/2006 

TX 

Northwestern  Memorial 
Hospital 

25 1  East  Huron  Street 
Chicugo,  IL  6061 1 

140281 

\L 

Gaiter  8-113 

Northern  Shared  Medical 
Services- Atlantic,  lA 

1501  East  Tenth  Street 
Atlantic,  LA  50022 

116068 

03/08/2006 

LA. 

Cass  County 
Memorial  Hospital 

Northern  Shared  Medical 
Services- Audubon,  LA 

515  Pacific  Street 

Audrthon,  Iowa  50025 

116068 

lA 

Audobon  County 
Memorial  Hospital 

Northern  Shared  Medical 

Services- 

Beloit,  KS 

100  West  Eighth 

Beloit,  KS  67420 

130618 

03/10/2006 

KS 

Mitchell  County 
Hospital 

! 
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00C047013 


116068 


Nt>rtli6i  ±t  Shared  Medical  .  pOB  1 96 
Scrvices-Caith  -ge,  IL 

ICO  S.  Adams  Street 
IL  62321 


NoiUicm  Shared  Medical  116068 

Services  ClaSriiia,  lA 

823  S.  17th  Street 

Oai  inda,^  51632 


lorthem  Shared  Medical  130618 

ervices-C's  i'i  "  ■ ;  e,  KS 

29  South  Plummer 

:h.-nrMe,  KS  66720 

Northern  Shared  Medical  jizOo  196 
Services-Edwardsville,  IL  ' 

1121  University  Drive 
Edwardsville,  EL  62025 

No*  Jicm  Shared  Medical  |5F168 
S  ervioc'S'" 

Ei  Dorado,  AR 
700  West  Grove  Street. 

E!  Dorado,  AR  71730  . 


Davis  County^ 


Carroll  County 
rvfemorial  Hospital 


Mercy  Medical  Center 


03/10/2006  lA  C="rin.ia  Regional 
llirjii  il;  Center 


03/10/2006  KS  Neosho  Memorial 

Regir^rtai  Medical 
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Northern  Shar^  Medical 
Services-Farmington,  MO 
1212  Weber  Road 
Farmington,  MO  63640 

000047013  ~ 

MO 

Mmerm  Area  , 

Regional  Medical 
Center 

Northern  Shared  Medical 
Services-Janesville,  WI 

1321  Creston  Park  Drive 
Janesville,  WI  53545 

000092420 

03/10/2006 

WI ' 

Janesville 

Oocnpr-tioMal  Health 
c-c  Medical  Center 

Ncithcm  Shared  Medical 
Services-Hiawatha,  KS 

300  Utah  Street 

Hiav/atlia,  KS  66434 

130618 

KS 

Hiawatha  Community 
Hospital 

Northern  Shared  Medical  ’ 
Scryices-Keokuk,  lA 

1600  Morgan  Street 

Kmlntk,  lA  52632 

116068 

lA 

Keokuk  Area  Hospital 

Northern  Shared  Medical 
Services-Macomb,  IL 

525  East  Grant  Street 
Macomb,  IL  61455 

208196 

IT. 

McDonough  District 
I-n-pital  , 

Northern  Shared  Medical 
Services-Mexico,  MO 

620  East  Monroe  Street 
Mexico,  MO  65265 

000047013 

MO 

Audrain  Medical 

Center 

"  ■  • 

Northern  Shared  Medical 
Scrvices-Moberly,  MO 

1515  Union  Avenue 
Moberly,  MO  65270 

000047013  ; 

03/10/2006 

MO 

Mcbcriy  Regional 
Medical  Center 

1753^f 
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orthem  Shared  Medical  1000047013 


Poplar  Bluff,  MO 

22 1  Physicians  Park  Drive 

Poplar  Bluff,  MO  63901 


Northern  Shared  Medical 
Services-Perryville,  MO 
434  North  West  Street 
Perryville,  MO  63775 


Noilbem  Shared  Medical 

Services- 

Rolla,  MO 

1000  West  Tenth  Street 
Rolla,  MO  65401 

Northern  Shared  Medical 
Seivices-Virginia,  MN 
901  Ninth  Street  North 
Virginia,  MN  55792 


Ncilhcm  Shared  Medical 
Services-Russellville,  AR 
2504  West  Main  Street 
Russellville,  AR  72801 

Northern  Shared  Medical 
Services- 
West  Plains,  MO 
1100  Kentucky  Avenue 
West  Plains,  MO  65775 


000047013 


000047013 


470000057 


5F168 


000047013 


Oakwood  Hospital  Medical  230020 

Center 

18101  Oakwood  Boulevard 
Dearborn,  MI  48124 


03/10/2006*  MO  Poplar  Bluff  Medical 
Partners  ■  •  '  -  ’ 


Perry  County 
Memorial  Hospital 


03/10/2006  MO  I'helps  Co  Regional 
Medical  Center 


03/10/2006  MN  Virginia  Regional 
Medical  Center 


03/10/2006  AR  :  Russellville  Land  Co 


03/10/2006  MO 


03/10/2006  MI 


Ozarks  Medical 
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I 


Perinsyivama  PET 

8(X)  Spruce  Street 
Phiiaei^Sphia,  PA  19107 

066282 

03/10/2006 

PA 

Second  Floor, 

Widener  Building 

PET  Center  of  Western  NY 
127  North  Street 

Batavia,  NY  14020 

187140 

03/10/2006 

N 

Y 

Pet  Imaging  at  CDR 

7600  N  15th  Street,  Suite 

102 

r'liosnix,  AZ  85020 

WCFDG 

03/10/2006 

A 

7 

PET  Imaging  at  the  Lake 
5000  Hennessy  Boulevard 
Baton  Rouge,  LA  70809 

5C868 

03/10/2006 

.  A 

FET  Imaging  Center  at 

Ha.  r.%.c  County 

6C2  S  Atwood  Road 

Suite  201 

Bel  Air,  MD  21014 

FiVii'1006 

03/10/2006 

MD 

PET  Imaging  Institute  of 

Souili  Florida- 

East  150  N  35th  Avenue, 

mOj 

Ho!iywcoT,FL  33021 

B3783 

03/10/2006 

FL 

•j'ri 
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E3783 


75400 


PET  Imaging  Institute  of 
South  Florida- West 
603  N  Flamingo  Road 
S-155 

Pembroke  Pines,  FL  33028 


PET  Scan  Arizona-Peoria 
13460  N  94th  Drive 
Suite  J1 

Peoria,  AZ  85381 


PET  Scan  Arizona-Phoenix  66860 
6036  N  19th  Avenue 
Suite  305 

Phoenix,  AZ  85015 


PET/CT  Diagnostic  W3 1 09 1 

Medical  Imaging,  PC 

1200  Waters  Place 

Suite  Ml 08 

Bronx,  NY  10461 


Precision  Imaging 
4416  East  West  Highway 
Suite  410 

Belhe^uia,  MD  20814 


Preferred  PET  Imaging  of  •  1 10693 

Kan^s,  LLC 

928  N.  St.  Francis  Street  • 

Wichita,  KS  67214 

Pi emium  Diagnostics  '  IDO  1851 

Center 

5319  Hoag  Drive 
Suite  130 
Elyria,  OH  44035 

PET  Center  Ft.  Worth  |0J062 
800  W.  Magnolia  Avenue 
Fort  Worth,  TX  76104 

Radiology  Associates,  LLP  00E8 1 6  ^ 
6001  S.  Staples  Street 


03/10/2006  FL 


.  FN4N005 


03/10/2006  AZ 


03/10/2006 


03/10/2006  KS 


03/10/2006  PI 


03/10/2006  TX  Suite  100 


03/10/2006  TX 
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PET/CT  Scan  Center 
Pembroke 

1 1325  Pembroke  Square 

Suite  116 

Waldorf,  MD  20603 


New  York  MedScan 
751  Second  Avenue 
New  York,  NY  10017 


0J062 


S.  Arlington  Imaging 

Center 

4601  Matlock  Road 
Arlington,  TX  76018 


Radiology  Group  Imaging  .  16031 
Center,  LLC 
1970  E.  53rd  Street 
Davenport,  LA  52807 


521454775 


978701 


40114 


San  Fernando  Regional  TP078 
PET  Center 
6855  Noble  Avenue 
Van  Nuys,  CA  91405 

PhT/CT  Imaging  Center  of  U4696 
Northwest  Florida 
5149  North  9th  Avenue 
Suite  124 

Pensacola,  FL  32504 


03/10/2006  TX 


03/10/2006 


03/10/2006  MD 


03/10/2006  NY 


03/10/2006  me 


03/10/2006  FL 


Saint  Joseph's  Hospital- 
Nuclear  Medicine 
611  St.  Joseph  Avenue 
Marshfield,  WI  54449 


520037 


103/10/2006  WI 
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Shared  PET  Imaging,  LLC- 
Brookiyn  NY 

6300  Eight  Avenue 
Brooklyn,  NY  1 1220 

97Z661 

03/10/2006 

NY 

'  • 

SC  Cancer  Specialists 

25  Hospital  Center 
Boulevard  #301 

Hilton  Head  Island,  SC 
29926 

1285633289 

03/10/2006 

SC 

Shared  PET  Imaging,  LLC- 
Granger  IN 

6901  N.  Main  Street 
Granger,  IN  46530 

232800 

03/10/2006 

• 

IN 

University  Hospital- 

Cincinnsti 

Eden  Avenue  &  Albert ' 
Sabin  Way 

Cincinnati,  OH  45219 

03/10/2006 

OH 

' 

Shared  PET  Imaging,  LLC 
-  Marion  OH 

1050  Delaware  Avenue 
Marion,  OH  43302 

ID01511 

03/10/2006 

OH 

Shared  PET  Imaging,  LLC- 
Terre  Haute  IN 

3702  South  Fourth  Street 
Terre  Haute,  IN  47802 

201320 

03/10/2006 

IN 

South  Jersey  Radiology 
Associaies,  PA 

100  Camie  Boulevard 

Suite  B5 

Voorhees,  NJ  08043 

S0429966 

03/10/2006 

NJ 

Southwest  PET/CT 
Institute-Tucson 

3503  N.  Campbell 

Suite  155 

Tucson,  AZ  85719 

1396736922 

03/10/2006 

AZ 

17546 
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Southwest  PET/CT 
fnvtimte-Yuma 
1951  W.  25th  Street 

Suite  G 

Yuma,  AZ  85364 


St.  Francis  Health  Center  17-0016 
1700  SW  7th  Street 
Topeka,  KS  66606 


03/10/2006  AZ 


03/10/2006  KS 


Sou  Hi  woods  PET  Scan,  FCN0521003 

TIC 

250  Debartolo  Place 

Biiiiding  B 

Youngstown,  OH  44512 

St.  Louis  PET  Centers,  1861470734 

LLC 

12637  Olive  Boulevard 
Creve  Coeur,  MO  63376 

St.  Vincent's  PET  Center,  •  051555054 

LLC 

2660  10th  Avenue  S,  POBI 

Suite  104 

tjirrni'^ghrirn,  AL  35205 

Sua  Molecular  Imaging  -  71585 

Peoria 

13090  N.  94th  Drive 
#103 

reoHa,  AZ  85381 

Sun  Molecular  Imaging  -  71585 

Sun  City  West 

13909  W  Camino  Del  Sol, 

#101 

Sun  City  West,  AZ  85375 

Tarzana  Advanced  Imaging.  TP051A 
5536  Reseda  Boulevard 
Tarzana,  CA  91356 


FCN05210036  03/10/2006  OH 


03/10/2006  MO 


03/10/2006  AL 


03/10/2006  AZ 


03/10/2006  A_Z 


03/10/2006  CA 
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The  Methodist  Hospital 

PET  Center 

6565  Fannin  Street 

MBI-066 

Houston,  TX  77030 

450358''  i'i  >0 

Texarkana  PET  Imaging 

in'ititiite.  LP 

1929  Moores  Lane 
Texarkana,  TX  75503 

FTNOGS  .  *  . 

TuePET/CT  Center  of 
r4orth  Florida 

5742  Booth  Road 
Jacksonville,  FL  32207 

K7038P 

The  Washington  Hospital  ; 
155  Wilson  Ave 
Washington,  PA  15301 

390042 

The  PET/CT  Scanning 

Ceiitcr 

235  18th  Street,  SE 

Jfiricory,  NC  28602 

2881788 

'  •  -  ■  t '  i  1 

Thompson  Cancer  Survival 
Center  PET  Imaging 

Cenlcr 

971 1  Sherrill  Boulevard 
ICnoxville,  TN  37923 

3791106 

Thiir-'^erbird  MRI  and  PET  ‘ 

Ccaier 

6591  W.  Thunderbird  Road 

Suite  A-1 

Glendale,  AZ  85306 

79167 
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Tower  Imaging  Roxsan 

465  N.  Roxbury  Drive 

Suite  101 

Beverly  Hills,  CA  90210 

TP114 

03/10/2006 

CA  . 

*4 

Tower  Hematology 
Oncology  Medical  Group 
9090  Wilshire  Boulevard 
Suite  200 

Beverly  Hills,  CA  90211 

W11793 

03/10/2006 

CA 

TRA  Medical  Imaging 

2202  S  Cedar 

Suite  200 

T’acoma,  WA  98405 

001055600 

03/10/2006 

WA 

Trident  PET  of  Fayette 

1275  Highway  54  West 

Suite  102 

Fayetteville,  GA  30214 

47BBBJJ 

03/10/2006 

GA 

Trident  PET  of  Gwinnett 

545  Old  Norcross  Road 
Lawrenceville,  GA  30045 

47BBBGX 

03/10/2006 

GA 

Suite  200 

Trident  PET  of  Savaimah 
7135  Hodgson  Memorial 
Drive 

Savar.rah,  GA  31406 

47BBBKP 

03/10/2006 

GA 

Suite  1 OA 

Tristan  Associates 

4520  Union  Deposit  Road 

Harrisburg,  PA  171 1 1 

112344 

03/10/2006 

PA 

Union  Square  Diagnostic 

144  Fourth  Avenue 

New  York,  NY  10003 

WR7502 

03/10/2006 

NY 

I 
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UCLA-Dept.  of  Molecular 
&  Medical  Pharmacology 
10833  Le  Conte  Avenue 
Los  Angeles,  CA  90095 

UCLA-Dept.  of  Molecular 
&  Medical  Pharmacology 
10833  Le  Conte  Avenue 
Los  Angeles,  CA  90095 

UnivciBity  Nuclear 
Medirine,  Inc. 

105  Parker  Hall 
Buffalo,  NY  14214 


University  Radiology 

Gn>iip 

75  Veronica  Avenue 

Suite  102 

Somerset,  NJ  08873 


Aime  Arundel  Medical 

Center 

2001  Medical  Parkway 

AimapoH.s,  MD  21401 

US  Imaging  Center  Corp., 

Lie 

842  Sunset  Lake  Boulevard 
Siiile  301 
Venice,  FL  34292 

use  PET  Imaging  Science 

Center 

1510  San  Pablo  Street 

Suite  350 

Los  Angeles,  CA  90033 

Rolling  Oaks  Radiology 
f415  Rolling  Oak  Drive, 
Suite  160 

Thousand  Oaks,  C  A  91361 


IIW13029 


IIW13029 


144 14A 


425699 


03/10/2006  CA  AR-115-CHS 


3/10/2006  CA  AR-115-CHS 


03/10/2006  NY  3435  Main  St 


03/10/2006  NJ 


210023 


U0331 


03/10/2006  MD 


03/10/2006  FT 


W11874 


03/10/2006  CA 


W 10746 


03/10/2006  CA 


17550 
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Wyoming  Valley  PET 
Associates 

190  Welles  Street 

Forty  Fort,  PA  1 8704 

045012 

PA 

Youngstown  Regional  PET 

Scan 

850  McKay  Court 
Youngstown,  OH  44512 

Y0ID0174 

OH 

■■ 

2258263 

03/10/2006 

NM 

Sibley  Memorial  Hospital 

5255  Loughboro  Road, 

NW 

Washington,  DC  20016 

09C005 

03/10/2006 

i  Diagnostic 

•rrsging 

6511  Fort  Hamilton 

Parkway 

BrookJyn,  NY  11215  *  j 

16H771 

03/10/2006 

NY 

X3  C  Medical  Imaging 
53940  Carmichael  Drive 
South  Bend,  IN  46635 

187390 

03/10/2006 

IN 

St.  Luke's  Hospital 

1026  A." Avenue  N.E. 

Cedar  Rapids,  lA 
52406-3026 

160045 

03/10/2006 

1 

F.O.  Box  3026 

17552 
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University  Imaging  at  16624 A 

Science  Park 
1 10  Science  Parkway 

Suite  100 

Rochc.^tcr,  NY  14620 


03/10/2006  NY 


1972507580  03/10/2006  WA 


Central  Georgia  PET,  LLC  47BBBKC 
1650  Hardmon 
Ma'X.n,  GA  31201 

PET/CT  Imaging  at  18857387 

Swedish  Cancer  Institute 

1221  Madison  Street 

First  Floor 

Scanie,  WA  98104 

Haiional  PET  Scan  Duval,  E7348 


03/10/2006  GA 


03/10/2006  WA 


03/10/2006  FL 


425  North  Lee  Street 
Jacksonville,  FL  32204 


E7503 


National  PET  Scan  Dade, 

LLC 

7867  North  Kendall  Drive 

Suite  121 
^ianii,  FL  33156 


National  PET  Scan 
Brow  aid,  LLC 
6290  North  Federal 
Highway 

Fort  Lauderdale,  FL  33308 


E5432 


03/10/2006  1 


03/10/2006  Fi 


03/10/2006  FL 
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Scottsdale  Medical 
Imaging,  Ltd. 

7624  E.  Indian  School 
Road 

Suite  109-1 
Scottsdale,  AZ  8525 1 


L.akes  Regional  General 
Hospital 

80  Highland  Street 
Laconia,  NH  03246 

Northern  California  PET 
Imaging  Center 
3195  Folsom  Boulevard 
Sacraiiiento,  CA  95816 

Northern  California  PET 
Imaging  Center-Mobile 
3195  Folsom  Boulevard 
Sacramento,  CA  95816 


Northern  California  PET 
Imaging  Center-VAPA 
3801  Miranda  Avenue 
Palo  Alto,  CA  94304 


Advanced  Medical  Imagin 
3548  Route  9  South 
Old  Bridge,  NJ  08857 

St.  Vincent  Infirmary 
Medical  Center 
PET/CT  Center 
2  St.  Vincent  Circle 
Little  Rock,  AR 
72205-5499 


Lincoln  Trail  Diagnostics 
nil  Woodland  Drive 
Elizabethtown,  KY  42701 


LifeScan  Imaging 
607  Clifty  Street 
Somerset,  KY  42503 


WCFKX 

03/10/2006 

AZ 

3G0005 

03/10/2006 

Nil 

7ZZ15725Z 

03/10/2006 

CA 

77.7.25 157Z 

03/10/2006 

CA 

77L^21308Z 

03/10/2006 

CA 

595865 

03/10/2006 

NJ 

04  0007 

03/10/2006 

/VR 

470001408 

03/10/2006 

KY 

7614 

03/10/2006 

KY 

17554 
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Mercy  Medical  Center- 
Cedar  Rapids 
701  Tenth  Street  SE 
Cedar  Rapids,  lA  52403 


Midwest  Radiologic 
Imaging- 1 1 442 17241  - 
4087  Gateway  Boulevard 
Newburgh,  IN  47630 


Miami  Valley  Hospital 
1  Wyoming  Street 
Dayton,  OH  45409 


Midwest  Radiologic 
Imaging-214790 
4087  Gateway  Boulevard 
Newburgh,  IN  47630 


Midwest  Regional  PET/CT 
Center 

6001  S.  Shenon  Avenue 
Suite  #2 

Sioux  Falls,  SD  57108 

Mission  Hospital 
PET  Center 
222  Asheland  Avenue 
Asheville,  NC  28801 


Mobile  Molecular  Imaging, 

LLXj 

100  Memorial  Hospital 

Biive 

Suite  IE 

Mobile,  AL  36608 


Nebraska  Health  Imaging 
7819  Dodge  Street 
Oiiiaiia,  NE  68114 


16-0079 


1144217241 


Montgomery  Metabolic  &  057554625 

Memory  Imaging  Center 
7100  University  Ct. 

Montgomery,  AL  36117 


098975 
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Orange  County  Diagnostic  TD057 
Radiology,  Inc. 

17150  Euclid  Street 
Suite  101 

Fountain  Valley,  CA  92708 


03/13/2006 


Northwest  PET  Imaging 
265  N.  Broadway 
Portland,  OR  97227 

Nevada  Cancer  Institute 
Medical  Group 
One  Breakthrough  Way, 
10441  W.  Twain  Avenue 
Lns  Vegas,  NV  89135 


Positron  Emission 
Tomography  Institute  at 

Hsn-inton 

5357  Henneman  Drive 
Norfolk,  VA  23513 


Fosiifon  Imaging  Facility 
1311  Record  Crossing 

Road 

Mail  Code  9140 
Dallas,  TX  75235 


Fi  cmier  Diagnostic 

Irnrping 

10019  Forest  Green 

Ponlevard 

Louisville,  KY  40299 

Fo.siiion  PET/CT  of  the 
Sovihcm  Tier 
•  169  Riverside  Drive 
Binghamton,  NY  1 3905 

Raitiftlogy  Regional 
Center,  PA,  Inc.-Naples 
700  Goodlette  Road 
Nnnles,  FL  34102 


105512 


100505 


FVNOOl 


UT000F626 


9375201 


AA1047 


03/13/2006  |OR 


03/13/2006 


03/13/2006  VA 


03/13/2006  rrx 


03/13/2006  KY 


03/13/2006 


03/13/2006  FL 
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Long  Beach  PET  Imaging  ' 
Center 

2888  Long  Beach 

Boulevard 

Suite  1 10 

Le^ng  Beach,  CA  90806 

TG167 

03/13/2006 

CA 

Highway  Imaging 
Associates,  LLP 

2095  Flatbush  Avenue 
Brooklyn,  NY  1 1234 

W 10671 

03/13/2006 

St.  Vincent  Hospital 

PO  Box  13508 

Green  Bay,  WI 54307 

520075 

WI  • 

• 

Park  South  Imaging  Center 
6215  21st  Avenue 

West#A 

Braderston,  FL  34209 

E1858 

FL 

Mary  Bird  Peridns  Cancer 
Center 

4950  Essen  Lane 

ELiton  Rouge,  LA  70809 

57290 

LA 

Boston  Diagnostic  Imaging . 
398  Altamonte  Drive 
Altamonte  Springs,  FL 

32701 

E3510 

03/13/2006 

FL 

Sioux  Valley  Hospital 
Medical  Center 

1305  W.  18th  Street 

Sioux  Falls,  SD57117 

430027 

03/13/2000 

SD 

Indianapolis  Regional  PET 

207260  . 

03/13/2006 

m 

Scan,  LLC 

3830  Shore  Drive 
Indianapolis,  IN  46254 
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Evanston  Northwestern 
lleallbcare-Highland  Park 
757  Park  Avenue  West 
Highland  Park,  IL  60035 


Grenada  Diagnostic 
Radiology 
1 300  Sunset  Drive 
Suite  U 

Grenada,  MS  38901 

HwnUn'.an  Cancer  Hospital 
2000  Circle  of  Hope 
Suite  2121 
Salt  Lake  City,  UT 
84112-5550 


High  Tech  Medical  Park 
1 1 800  Southwest  Highway 
Palos  Heights,  IL  60463 


Cyrus  Diagnostic  Imaging, 

Inc. 

165  Waymont  Court 
Lake  Mary,FL  32746 

In.li>^na  Regional  PET 

IlTiaviTiP  * 

7891  Broadway 

Suite  A 

Merril!vil!e,  IN  46410 


Lanc^^ter  PET  Imaging 
2100  Harrisburg  Pike 
f  jincastefj  PA  17601 


James  PET/CT  Imaging 

Center 

236  E)oan  Hall 
Coitiinbus,  OH  43210 


Mary  Lanning  Memorial 

715  N.  St.  Joseph  Avenue 
Hastings,  NE  68901 


14-0010 


470000034 


460009 


0703070 


40586 


229400 


05/03/2006  IL 


05/03/2006  M 
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Maplewood  Cancer  Center-  CO  1828 
MOHPA 

1 580  Beam  Avenue 

Mapic-wooii,  MN  55109 

Titusville  Area  Hospital  390122 
406  W.  Oak  Street 
Titusville,  PA  16354 


Memorial  Hospital  .390101 

325  S.  Belmont  Street 
York,  PA  17403 

Mercy  Regioneil  Health  1 7-0 1 42 


1823  College  Avenue 

‘fsntiAiiisn.  K.S  66502 


206272 " 


Nortlv^hore  Regional  PET 
Scan,  LLC 

1464  Waukegan  Road 
Glenview,  IL  60025 


Northwest  Indiana  PET/CT  2298 1 0 

-  -  - 

^^Dicr 

1 505  S.  Calument  Rozid 

Suites  7  &  8 

ChesK  xton,  IN  46304 

Parkway  Ventures,  Inc.  •  FMN002 
9000  Franklin  Square 

Drive 

Baltimore,  MD  2 1 237 

PET  Fusion  Imaging  190320 

3707  New  Vision  Drive 
Fort  Wayne,  IN  46845 

Rjver  Oaks  Imaging  &  FTA059 

Diagnostics 
PO  Box  4346 
Houston,  TX  77210 


Regional  PET  Scan,  LLC-  REID022 1 1 
Bcaehwood 
204)0  Auburn  Road 
Beachwood,  OH  44122 


05/03/2006  MN 


05/03/2006  PA 


05/03/2006 


05/03/2006  KS 


05/03/2006 


05/03/2006  AL 


05/03/2006  MD  >  Franklin  Square 
1  losoital 


05/03/2006 


05/03/2006  pH 


Dept  848 
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Regional  PET  Scan,  LLC- 
Fairview 

20455  Lorain  Road 

Fairview  Park,  OH  44126 

REIB02211 

05/03/2006 

OH 

Regional  PET  Scan,  LLC- 

Ridgrpark 

7575  Noithcliff  Avenue 
Brooklyn,  OH  44144 

RSID02211 

05/03/2006 

OH 

Saint  Francis  Hospital 

1 14  Woodland  Street 
KaiiFxd,  CT  (^105 

07-0002 

05/03/2006 

W  A 

• 

St  Nicholas  Hospital 

3100  Superior  Avenue 
Sheboyg^,  WI  53081 

520044 

05/03/2006 

WI 

Swedish  Medical  Center 

501  E.  Hampton  Avenue 
Englewood,  CO  801 13 

G60034 

05/03/2006 

St  Bernards  PET  Center 

225  E.  Jackson  Avenue 

jouwt^uuEO,  AR  72401 

5C658 

05/03/2006 

Toledo  Regional  PET 

Scan,  LLC 

3142  Granite  Circle 

Toledo,  OH  43617 

T0ID01881 

05/03/2006 

OH 

University  MRI 

3848  F.A.U.  Boulevard 

Suite  200 

Boca  Raton,  FL  3343 1 

El  765 

05/03/2006 

Tucson  PET  Imaging 

5355  E.  Erickson  Drive 
Tucson,  AZ  85712 

WCBBM  _ 

C5/03/2006 

A  ^ 

* 

Via  Christi  Oklahoma 
Regional  Medical  Center 
1900  N.  14th  Street 

Ponca  City,  OK.  74601 

370006 

05/03/2006 

OK 
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New  England  Molecular 
ImaPiVig-York 
1 5  Hospital  Drive 
York,  ME  03909 


Pavilion  Imaging 

750  Wellington  Avenue 

Grand  Junction,  CO  81502 

Life^^can  Chicago 
2242  W.  Harrison  Street 
Chicago,  IL  600612 


Medical  Imaging  092801 
300  Evergreen  Drive 

Suite  210 

Glen  Mills,  PA  19342 


West  VA  University  Center  9121131 
for  Advanced  Imaging 
1  Medical  Center  Drive 
Morgantown,  WV  26506 


04217 


042 17A 


17570 
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Twin  Lakes  Medical 
specialist,  PA 
228  Bucher  Drive 

Moui  itiiin  Home,  AR 
72653 

Valley  Metabolic  Imaging, 

LLC 

6121  N  Thesta  Street 
Fresno,  CA  93710 

Johnson  City  Medical 

Center 

400  North  State  of  Franklin 
Johnson  City,  TN  37642 

St  Louis  University 
Hospital 

3665  Vista  Avenue 
St  Louis,  MO  631 10 

Margaret  R.  Pardee 
Memorial  Hospital 
800  North  Justice  Street 
Hendersonville,  NC  28791 


Valley  Imaging  Partnership 
1401  W.  Merced  Avenue  ■ 
#103 

West  Covina,  CA  91790 


Sierra  Imaging 
155  Calle  Portal 
Sierra  Vista,  AZ  85635 


Aspiras  Wausau  Hospital  , 
333  Pine  Ridge  Boulevard 
Wausau,  WI  54401 


Cancer  Care  Northwest 
PET  Center 
910  W  5th 
p^Warie,  WA  99204 


5B019 


05/03/2006 


y.23924Z 


440063 


0C0050109 


34001 7A 


TP035 


Z68496 


520030A 


1922072081 


05/03/2006  CA  Suite  207 


05/03/2006  TN 


05/03/2006  MO 


05/03/2006  m 


05/03/2006  WA  Suite  130 


.^gpiiju  J ii.w.'iJi... 


mmmmmmm 
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United  Radiology- 
Rockville 

PO  Box  34979 

West  Bethesda,  MD  20827 

FMN007 

05/03/2006 

MD 

St  Mary’s  Health  Center 
6420  Clayton  Road 

St  Louis,  MO  631 17 

260091 

05/03/2006 

MO 

Bay  Regional  Medical 
Center 

1900  Columbus  Avenue 

Bay  City,  MI  48708 

230041 

05/03/2006 

MI 

Lapeer  Regional  Medical 

Center 

1375  N.  Main  Street 

Lapeer,  MI  48446 

230193 

05/03/2006 

MI 

Scottsdale  Medical 

Imaging,  Ltd.- 
SW  Diagnostics 

9003  E.  Shea  Boulevard 
Scottsdale,  AZ  85260 

1902896236 

05/03/2006 

A  7 

Valley  Medical  Oncology 
Consulifints,  Inc. 

30()0  Oak  Road  #1 1 1 

Walnut  Creek,  CA  94597 

77.7.29659Z 

05/03/2006 

CA 

Northwest  Community 
Hospital 

800  W  Central  Road 
Arlington  Heights,  IL 

60005 

36-2340313 

05/03/2006 

TJ 

•• 

PET  Imaging  of  Dallas 

8333  Douglas  Avenue 

C-20 

Dallas,  TX  75225 

FTN017 

05/03/2006 

TX 

17574 
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FTN028 


05/03/2006 


St  Joseph's  Regional 
Medical  Center 
703  Main  Street 

NJ  07503 


PET  Imaging  of  Houston 
2493-A  South  Braeswood 
Houston,  TX  77030 


Goshen  General  Hospital 
200  High  Park  Avenue 
Goslien,  IN  46526 


PET  Imaging  of  ELMC 
8550  West  38th  Avenue 

Suite  102 

Wheat  Ridge,  CO  80033 
PET  Imaging  of  Houston- 

6021  Fairmont  Parkway 
Suite  120 

TX  77505 

Peninsula  Imaging,  LLC 
560  Riverside  Drive 
Suite  A1 04 
Salisbury,  MD  21801 


Zwanger-Pesiri 
126  Hicksville  Road 

NY  1 1758 
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Charleston  Radiologists, 

PA 

93 1 3  Medical  Plaza  Drive 
Charleston,  SC  29406 

1709 

PET  Imaging  of  Houston- 
West 

9525  Katy  Freeway 

Suite  102 

Houston,  TX  77024 

FTh4023 

University  Hospitals  of 
Cleveland 

11100  Euclid  Avenue 
Clevrl^nd,  OH  44106 

36-0137 

PET  Imaging  of 

Sugar  Land 

1 7320  W  Grand  Parkway 

Suite  A 

Sugar  ^d,  TX  77479 

FTN027 

FFT  Imaging  of  Oklahoma 
City 

1000  N.  Lincoln  Boulevard 
Suite  250 

Okl?honia  City,  OK  73104 

800522283 

PET  Imaging  of  Tulsa 

6711  S.  Yale,  #104 

Tulsa,  OK  74136 

^:00522320 

PET  Imaging  of  The 
Woodlands 

3091  College  Park  Drive 

Suite  340 

The  Woodlands,  TX  77384 

FTN021 

Tarrant  Diagnostic  Imaging 
1121  8th  Avenue 

Fort  Worth,  TX  76*104 

FTN012 

05/03/2006  SC 


05/03/2006 


05/03/2006  OK 


05/03/2006  TX 
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Wyandot  Memorial 

Hospital 

85  North  Sandusky  Avenue 
Upper  Sandusky,  OH 

43351 

361329 

05/03/2006 

on 

Oregon  Health  &  Science 
University 

3181  SW  Sam  Jackson 

Park  Road 

Portland,  OR  97229 

380009 

05/03/2006 

OR 

Saint  John's  Health  System 
2015  Jackson  Street 

Anderson,  IN  46016 

150088 

05/03/2006 

IN 

Hudson  Valley  PET 

Imaging,  LLC 

160  North  Midland  Avenue 
Nyack,  NY  10960 

W1L903 

05/03/2006 

NY 

Kingston  Diagnostic 

Center 

167  Schwenk  Drive 
Kingston,  NY  12401 

W1L921 

05/03/2006 

NY 

Appleton  Medical  Center 

1 8 1 8  N.  Meade  Street 
Appleton,  WI  5491 1 

520160 

05/03/2006 

WI 

St.  Elizabeth  Health  Center 
1044  Belmont  Avenue 
Youngstown,  OH  44501 

360064 

05/03/2006 

OH 

Sinai  Hospital  of  Baltimore 
2401  West  Belvedere 
Avenue 

Baltimore,  MD  21215 

210012 

05/03/2006 

MD 

Associates  in  Radiology  of 
Plattsburgh,  NY 

762  Route  3 

Suite  14 

Plan^buigh,  NY  12901 

33572A 

05/03/2006 

NY 

7 
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Am  lifted  PET  Systems-  FDNXOl 

R.ockville 

9711  Medical  Center  Drive 
Rockville,  MD  20850 

1 4»ke  Medical  Imaging  &  59-3522082 

DiCasi  Center 
1400  US  Highway  441 
F4oiih  ; 

Suite  510 

The  Villages,  FL  32159 


AftiHatcd  PET  Systems- 
Silver  Spring 
1400  Forest  Glen  Road 
Silver  Spring,  MD  20910 


Noith  Texas  Clinical  PET  99R339  . 


DNXOl 


3535  Worth  Street 
uite  150 

Dallas,  TX  75246 


Lake  Imaging  Center  59-3635297 

801  E.  Dixie  Avenue 

Suite  104 

Lees*  "-rg,  FL  34748  '  \ 


Edwards  Comprehensive  5 1 005 5 

Caocer  Center 
1400  Hal  Greer  Boulevard 
iiuutirigton,  WV  25701 

Allison  Cancer  Center  140414744 
301  North  N  Street 
Midland,  TX  79701 

Cl  inica  j  PET  of  Leesburg  E7 1 79  A 

8525  US  Highway  441 
Iccsburg,  FL  34748 


ejrc-:nc  Medical  Imaging,  W2502 1 


1 59  Jefferson  Heights 
D-106 

CaLskill,  NY  12414 


05/03/2006  MD 


05/03/2006  FL 


05/03/2006  MD  Suite  430 


05/03/2006 


05/06/2006  FI 


05/03/2006  WV 


05/03/2006 


05/03/2006 


05/03/2006  Vm 
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Caritas  PET  Imaging,  LLC-'  32-7092 
Norwood  Hosp 
70  Walnut  Street 
Foxboro,  MA  02035 

Carltas  PET  Imaging,  LLC-  32-7092 
New  England  Medical 

Center 

750  Washington  Street 
Dos'on,  MA  02111 


Austin,  Radiological  Assn.-; 

San  Marcos 

1348  B  Highway  123 

So'j'h 

San  Marcos,  TX  78666 


05/03/2006  Mj\  [Caiilas  Norwood 

Hospital  -  Foxboro 

Cemniis 


05/03/2006  Tufts  -  New  England 

1  Medical  Center 


05/03/2006 


05/03/2006  ITX 


05/03/2006 


h  Ahait  General  Hospital  15-0018 
600  East  Boulevard 
Bikhai  l,  IN  46514 


Aijetiii,  Radiological  Assn.-;  74-15971 16 
Midtown 

1301  W.  38th  Street 
Suite  100 
Austin,  TX  78705 


Caritas  PET  Imaging,  LLC-  32-7092 
St.  Elizabeth's 
736  Cambridge  Street 
Boston,  MA  02135 

Global  PET  Imaging,  LLC  1309590 
1800  Hollister  Drive 
Suite  G-10 

T  ibcityvilie,  IL  60048 


05/03/2006 


05/03/2006 


St.  Elizabeth's 
Medical  Center 
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Caritas  PET  Imaging,  LLC- 
Camey  Hospital 

2100  Dorchester  Avenue 
Dorch-^ter,  MA  02124 

32-7092 

05/03/2006 

MA 

Caritas  Carney 

Hospital 

Caritas  PET  Imaging,  LLC- 
Miltoti  Hospital 

92  Highland  Street 

Milton,  MA  02186 

32-7092 

05/03/2006 

MA 

Caritas  PET  Imaging, 
LLC-St.  Anne's  Hospital 

795  Middle  Street 

Fall  River,  MA  02721 

32-7087 

05/03/2006 

MA 

St.  Anne's  Hospital 

32-7087 

05/03/2006 

MA 

CsAilas  Good 

Samaritan  Medical 

Center 

Panhandle  PET  Imaging 
6700  W.  9th  Avenue 
Amarillo,  TX  79106 

TFN0007 

. 

05/03/2006 

TX 

• 

PET  Imaging  of  San 
Francisco 

1 700  California  Street 

Suite  480 

San  Francisco,  CA  94109 


Ft.  t  /CT  Imaging  of 

BerKeley 

2855  Telegraph  Avenue 
Suite  100 

Berkeley,  CA  94705 

Western  Maryland  Health  2 1 002 7 

System-Sacred  Heart 

Campus 

902  Seton  Drive 

^'Uiiioc-rlaiid,  MD  21502  I 

Dcsoit  PET  Imaging,  LLC  7777^64gZ 

1 1 80  N.  Indian  Cyn  Drive 
Palm  Springs,  CA  92262 


ZZZ-223-782  05/03/2006  CA 


ZZ,Z-288-837  05/03/2006  CA 


05/03/2006  MB  Western  Maryland 

Health  System-Sacred 
I  Icait  Campus 


05/03/2006 
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First  PET  of  Stockton 
4744  Quail  Lake  Drive 
Stockton,  CA  95207 


New  Rochelle  Radiology 
Associat‘'s,  PC 
175  Memorial  Highway 
New  Rochelle,  NY  10801 


North  Little  Rock  PET 
Associates,  LLC 
3500  Springhill  Drive 
^orth  Little  Rock,  AR 
ni7 

Advaiiced  Imaging 
Concepts.  PL 

1 3063  Cortez  Boulevard 
Drooksviile,  FL  34613 

Mansfield  Imaging  Center 
536  S.  Trimble  Road 
Mansfield,  OH  44^ 

West  Tennessee  Imaging 
Center 

300  Coatsland  Drive 
Jackson,  TN  38305 


Irr*  aging  Center  of  North 
Central  Indiana,  Inc. 

2201  W.  Boulevard 
Kokomo,  IN  46902 

University  of  Kansas 
Hospital 

3901  Rainbow  Boulevard 
Kansas  City,  KS  66160 


C0A484230  - 

05/03/2006  CA 

57172 

05/03/2006  UT 

WA409885 

05/03/2006  DC 

! 

V/05571 

05/03/2006  NY 

5F437 

C5/03/2006  /\R 

94774 

05/03/2006  FL. 

MAD10921 

05/03/2006  OH 

4i-0G02 

05/03/2006  TN 

224110 

05/03/2006  IN 

05/03/2006  KS  Division  of  Nuclear 
Medicine 


17582 
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PET  Imaging  of  S WLA, 

LLC 

600  Bayou  Pines  East 

Lake  Charles,  LA  70601 

5CK63  ' 

Comninniiy  Imaging 
Partners  of  Frederick 

67  Thomas  Johnson  Drive 
Frederick,  MD  21702 

9S0M 

Community  Imaging 
Paiiners  of  Olney 

18111  Prince  Phillip  Drive 
#T-20 

Olney,  MD  20832 

409410 

The  West  Clinic,  PC 

100  N.  Humphreys 

Boulevard 

Memphis,  TN  38120 

3704066 

Iir.nFing  Central  LLC 

7111  W.  Central  Avenue 
Toledo,  OH  43617 

IMiD01641 

Advanced  Radiology- 

Dixon 

291  Stoner  Avenue 
Westminster,  MD  21157 

527L 

Advanr^i^  Radiology- 
Karford  Imaging 

104  Plumtree  Road 

Bel  Air,  MD  21015 

527L 

Advanced  Radiology-Cross 

Roads 

4801  Dorsey  Hall  Road 

Eil  icou  City,  MD  2 1 042 

527L 

Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17583 


A.dvaiiced  Radiology-PET 
Imaging  of  MD 

1700  Reisterstown  Road 

BalJiraore,  MD  21208 

527L 

05/03/2006 

MD 

Suite  119 

Cancer  &  Blood  Disea^ 

Center 

521  N.  Lecanto  Highway 
L^anto,  FL  34461 

72810 

05/03/2006 

. 

FL 

. 

Iluntirigton  Ou^atient 
Imaging  Center,  Inc. 

800  S.  Fairmount  Avenue 
Pasadena,  CA  91 105 

\yi575B 

05/03/2006 

CA 

Suite  1 20 

Universal  Imaging,  Inc. 

4600  Investment  Drive 

Troy,  MI  48083 

ON69130 

05/03/2006 

MI 

Berger  Health  System 

1 170  North  Court  Street 
Circleville,  OH  43113 

360710 

05/03/2006 

OH 

Contcmpcirary  Imaging- 
Trenton 

1676  Fort  Street 

Trenton,  MI  48183 

0P23200 

05/03/2006 

MI  •  • 

South  Tulsa  PET,  LLC 

7712  S.  Yale  Avenue 

Tulsa,  OK  74136 

800522360 

05/03/2006 

OK 

StelOO 

Cancer  Center  of  the 

Carolinas 

200  Andrews  Street 
Greenvilie,  SC  29601 

6526 

05/03/2006 

SC 

Suite  100 

OSF  Saint  Francis  Medical 

Center 

530  NE  Glen  Oak  Avenue 
Peoria,  EL  61637 

14-0067 

05/03/2006 

IL 

17584 
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1100700  05/03/2006  WI 


Sacred  Heart-St.  Mary's 
Hospitals,  Inc. 

2251  Northshore  Drive 
Rhinelander,  WI  54501 

1100700 

Capital  Region  Radiation 
Therapy  &  Imaging  ' 

3400  W.  Truman 

Boulevard 

Jefferson  City,  MO  65 1 09 

260047 

University  PET/CT 
imaaing 

19  Bradhurst  Avenue 
Hawihome,NY  10532 

V/2Y371 

Z72398 

Aztech  Radiology-Casa 

Grande 

1 669  E  McMurray 

Boulevard 

Casa  Grande,  AZ  85222 

Z25341 

Missouri  Cancer 

Associates 

105  N.  Keene  Street 
Columbia,  MO  65201 

G0G012700 

White  River  Medical 

Center 

1710  Harrison  Street 

D.3tesvinc,  AR  72501 

040119 

Engle  vrood  Hospital  & 
Medical  Center 

350  Engle  Street 

Englewood,  NJ  0763 1 

310045 

MO  PO  150832 


05/03/2006 


05/03/2006 


05/03/2006  iMO  ISuite  100 


05/03/2006  AR 


05/03/2006  INJ 


( .  i 
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Repinn.'?!  Imaging  & 
Therapeutic  Radiology 
Services 

360  Bard  Avenue 

Staten  Island,  NY  10310 

1023095445 

Rocky  Mountain  Cancer 
Centers-South 

795 1  E.  Maplewood 

Avenue 

Suite  300 

Greenwood  Village,  CO 
80111 

204508 

Rocky  Mountain  Cancer 
CentersNorth 

7951  E.  Maplewood 

Avenue 

Suite  300 

Greenwood  Village,  CO 
80111 

204508 

Molecular  Imaging  of 
nauiilum  County-Bethesda 
4197  Fulton  Road  NW, 

Suite  C 

Canton,  OH  44718 

MOID01221 

Molecular  Imaging  of 
Harnihfin  County-Good 

Sam 

4197  Fulton  Road  NW, 

Suite  C 

Canton,  OH  44718 

MOID01221 

Keiivring  Medical  Center 
3535  Southern  Boulevard 

Kettering,  OH  45429 

360079 

St.  Mary's  Hospital 

5801  Bremo  Road 
Richmond,  VA  23226 

540793767 

05/03/2006  CO 


05103/2006  CO 


05/03/2006  PH 


05/03/2006  OH 


05/03/2006  PH 


05/03/2006  VA 


17586 
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NEO-PET  CRC  Imaging  ^ 
7650  First  Place 

Suite  B 

Oakwood  Village,  OH 

44146 

NEID01521 

05/03/2006 

OH 

'lie  TL.)  j'rci*! 

*T-‘  ' 

^  ?  1  '  ‘  . 

PET  Imaging  Center  of 
Eielaware  County- 
Springfield 

190  West  Sproul  Road. 
Springfield,  PA  19064 

381080 

05/03/2006 

PA 

% 

Harper  University  Hospital 
3990  John  R  Street 

Detroit,  MI  4820 1 

230104 

05/03/2006 

MI 

. 

Sinai-Grace  Hospital 

6071  W.  Outer  Drive 

Detroit,  MI  48235 

23-0024 

05/03/2006 

MI 

Seattle  Radiologists  APC 
1229  Madison  Street 

Seattle,  WA  98104 

GOOO 1589600 

05/03/2006 

WA 

#900 

Huron  Valley-Sinai 

Hospslai 

1  William  Carl  Drive 
Commerce,  MI  48382 

23  0277 

05/03/2006 

MI 

East  Memphis  PET 

Imaging 

6005  Park  Avenue 

Memphis,  TN  38119 

3374526 

05/03/2006 

TN 

Suite  10  IB 

UPMC-PET  Imaging 

Facility 

200  Lothrop  Street 

Pittsburgh,  PA  15213 

390164 

05/03/2006 

PA 

9lh  Floor 

B-Wing  PUH 

UPMC-PET  Imaging 

Facility 

300  Halket  Street 

PittsbuEgh,  PA  15213 

390114 

05/03/2006 

PA 

Rhode  Island  Hospital 

593  Eddy  Street 
rrovidence,  RI 02903 

05025-8954 

05/03/2006 

RI 
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David  C.  Pratt  Cancer 

Center 

607  South  New  Bulbs 

Road 

St  Louis,  MO  63141 

260020 

05/03/2006 

MO 

Lewistown  Hospital 

400  Highland  Avenue 
Lewistown,  PA  1 7044 

390048 

PA 

L.awrence  Memorial 

Ilospital 

325  Maine  Street 

I  awrence,  KS  66044  ' 

170137 

KS 

Jameson  Hospital 

121 1  Wilmington  Avenue 
New  Castle,  PA  16105 

39-0016 

PA 

Diagnostic  Clinic  of 

Houston 

1200  Binz  Street 

Houston,  TX  77004 

76-0203506 

05/03/2006 

TX  ■ 

Arlington  Heights 

Radiology  Center,  LLC 

121  South  Wilke  Road 
Arlington  Heights,  IL 

60005 

212301 

IL 

Oregon  Imaging  Center 

1 200  Hilyard  Street 

F.nopnes  OR  97401  ‘ 

OR 

#330 

Ariingioa  Heights 

Radiology  Center,  LLC 

121  South  Wilke  Road 
Arlington  Heights,  IL 

60005 

212301 

IL 

Indiana  Univ  Radiology 
Assoc  PET  Imaging  Center 
950  W.  Walnut  Street 

Room  El 24 

Indianapolis,  IN  46202 

959090 

05/03/2006 

IN 

T - - — 
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Morristown  Memorial 

I  fnspital 

100  Madison  Avenue 
MoiTiSiOwn,  NJ  07962 

310015 

NJ 

naton  Rouge  Radiology 

O _ _  — 

Oivun 

5422  Dijon  Drive 

Baton  Rouge,  LA  70808 

5B039 

LA 

Noith  Texas  PET  Imaging 
3720  South  I-35E 

Denton,  TX  76210 

752131429 

05/03/2006 

TX 

Childien's  Hospital  of 

Mil  hipan  PET  Center 

3901  Beaubien  Street 

MI  48201 

23=3300 

05/03/2006 

MI 

Winchester  Medical  Center 

1 840  Amherst  Street 
VVinchester,  VA  22601 

490005 

05/03/2006 

VA 

Decatur  Health  Imaging, 

LLC 

1 123  16th  Avenue  SE 
aL  35601 

051555161 

AX 

Health  Imaging  Services, 

1760  Wamke  Circle  NE 
Cnlin-  ji,  AL  35058 

G51553273HEA 

AX 

05/03/2006 


05/03/2006 


3^-0047 


me 
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St  Francis  Hospital 
34515  9th  Avenue  S 
Federal  Way,  WA  98003 


500108 


05/03/2006  rWA’ 


Saiiii  Barnabas  Outpatient  440149 

Center 

200  S.  Orange  Avenue 
I.ivingsion,  NJ  07039 


W217n 


PET/CT  Imaging  of 
Ram  spa  Radiology 
972  Route  45 
Suite  106 

Pomona,  NY  10970 


Medical  University  of 
South  Carolina  PET/CT 
169  Ashley  Avenue 

Chnrieston,  SC  29425 

Akion  General  Medical 
Center . 

300  Wabash  Avenue 
Akion,  OH  44307 

New  England  Molecular 
imaging-Mercy  Hospital 
144  State  Road 
Poiiland,  ME  04103 
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Imaging  Consultants,  Inc.-  327085 
Berkshire 
8  Conte  Drive 
Pittsfield,  MA  01210 

Imaging  Consultants,  Inc.-  327083  . 
Boston  Medical 
840  Harrison  Avenue 
iioston,  M  A  02118 


frr.aghg  Consultants,  Inc.-  327083 
Boston  PET 
One  Brookline,  Place 
Brookline,  MA  02445 

Baptist  Memorial  Hospital  '  4^!  0048 
PET  Center 

6027  Walnut  Grove  Road 
Mc-.nhis,  TN  38120 


Sonth^^m  Oklahoma  90C 1 5477 

PET/CT  Imaging 
701  E.  Robinson  Street 
Norman,  OK  73071 

Ann  G.  Fetters  Diagnostic  050168 
liTirtging  Center 
2151  N.  Harbor  Boulevard 
Fullerton,  CA  92835 


05/03/2006  iir- 


05/03/2006  OK 


05/03/2006 


itt  County  Memorial 


-0585243 


2100  Stantonsburg  Road 
Greenville,  NC  27835 


inland  Imaging,  LLC 
105  W.  8th  Avenue 
ane,  WA  99202 


ABO  1749 


05/03/2006  WA  Suite  lOOC 


140088 


05/03/2006  IL  Room  #0150 
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Birch  Medical  Imaging  W19353 

Center 

20162  SW  Birch  Street 
Newport  Beach,  CA  92660 


Tennessee  Oncology  PET  37093 1 9 

Services 

2018  Murphy  Avenue 
Nashville,  TN  37203 

Tennessee  PET  Scan  3791 1 87 

1020  N.  Highland  Avenue 

MuiTx&sboro,  TN  37130 

Texas  Oncology-Harris  C0R66C 

Center  HEB 
1615  Hospital  Parkway 
Bedford,  TX  76022 

Greater  Dayton  Cancer  929579 1 

Center 

3120  Governor’s  Place 

Boulevaiu 

Kettering,  OH  45409 


Martha  Jefferson  Hospital  490077 
459  Locust  Avenue 
Charlouesvilic,  VA  22902 

Modem  Diagnostic  107628 

Imaging 

600  S.  Dobson  Road 
Chandlrr,  AZ  85224 

Christiana  Care  Nuclear  080001 

Medicine/PET 

4755  Ogletown-Stanton 

Road 

Newark,  DE  19718 


05/03/2006 


Suite  A 


Suite  300 


05/03/2006  PH 


05/03/2006  VA 


05/03/2006  AZ  Suite  B- 16 


05/03/2006  PE 
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liiiaging  Consultants,  Inc.-  A 
Brockton  Hospital 

680  Centre  Street 

Brockton,  MA  02301 

327085 

05/03/2006 

MA 

Imaging  Consultants,  Inc.- 
Cape  Cod 

252  Long  Pond  Drive 
Harwich,  MA  02645 

327085 

05/03/2006 

MA 

Fontain  Medical 

Center 

Imaging  Consultants  Inc  - 
Falmouth 

100  Ter  Hewn  Drive 
Falmouth,  MA  02540 

327085 

05/03/2006 

MA 

' 

Imaging  Consultants,  Inc.- 
Jordan 

275  Sandwich  Street 
Plymouth,  MA  02360 

327085 

05/03/2006 

MA 

Iniaging  Consultants,  Inc.- 
Holyoke 

575  Beech  Street 

Holyoke,  MA  01040 

327085 

05/03/2006 

MA_ 

Imaging  Consultants,  Inc.- 
Mercy  Medical 

271  Carew  Street 
Springfield,  MA  01089 

327085 

05/03/2006 

MA 

Imaging  Consultants,  Inc.- 
Lawrcacc  Memorial 

170  Governors  Avenue 

Mf^dford,  MA  02155 

327083 

05/03/2006 

iviA 

imaging  Consultants,  Inc.- 
Metro  West 

1 1 5  Lincoln  Street 
Framingham,  MA  01701 

327083 

05/03/2006 

MA 

Imaging  Consultzmts,  Inc.- 
Milford 

14  Prospect  Street 

Miifbid,  MA  01757 

327085 

• 

05/03/2006 

MA 
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Imaging  Consultants,  Inc.- 

Quincy 

1 14  Whitwell  Street 

Quincy,  MA  02196 

327083 

05/03/2006 

MA 

Imaging  Consultants,  Inc.- 
Saints  Memorial 

2  Hospital  Drive 

Lowell,  MA  01852 

327083 

05/03/2006 

MA 

Imaging  Consultants,  Inc.- 
Truesdale 

1030  Presidents  Avenue 

Fall  River,  MA  02720 

327085 

05/03/2006 

MA  ■ 

Imaging  Consultants,  Inc.- 
Twin  City 

76  Summer  Street 

Fitenburg,  MA  01420 

N/A 

05/03/2006 

iviA 

Imaging  Consultants,  Inc.- 
Worcester 

20  Worcester  Center 
Boulevard 

Worcester,  MA  01608 

327085 

05/03/2006 

MA 

Scntafa  Mobile  PET/CT- 

Careplex 

5900  Lake  Wright  Drive 
Suite  B 

Norfolk,  VA  23502 

250605 

05/04/2006 

VA 

. 

Scntara  Mobile  PET/CT- 
l  ake  Wright 

5900  Lake  Wright  Drive 
Suite  B 

Norfolk,  VA  23502 

250605 

05/04/2006 

VA 

Seutara  Mobile  PET/CT- 
Princess  Anne 

5900  Lake  Wright  Drive 
Suite  B 

Norfolk,  VA  23502 

250605 

05/04/2006 

VA 

- 

17598 
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250605-  ‘  05/04/2006  VA 


Senlara  Mobile  PET/CT- 
W^iliiarnsburg 

5900  Lake  Wright  Drive 
Suite  B 

Norfolk,  VA  23502 

250605- 

Memorial  Hospital  of 

South  Bend 

615  N.  Michigan  Street 
South  Bend,  IN  46601 

150058 

NSMS-Belleville,  IL 

4253  Argosy  Court 

Mridkon,WI  53714 

208196 

NSMS-Flora,  IL 

4253  Argosy  Court  > 

WI  53714  : 

208196 

NSMS-Breese,  IL 

4253  Argosy  Court 

WI  53714 

208196 

SSM  DePaul  Health  Center 
12303  DePaul  Drive 

St  Louis,  MO  63044 

260104 

Litiheran  Hospital 

7950  W.  Jefferson 

Doulcvaid 

Fort  Wayne,  IN  46804 

150017 

Memorial  MRI  and 
Diagnostic 

1 346  Campbell  Road 
Houston,  TX  77055 

C0911U 

Shields  Imaging  of  Eastern 

Mass 

55  Fogg  Road 

Weymouth,  MA  2190 

327088 

Baystate  MRI  and  Imaging 

Center 

3300  Main  Street 

Springfield,  MA  1107 


327039 


05/04/2006  IN 


05/04/2006  WI 


05/11/2006 

IN 

05/11/2006 

TX 

05/11/2006 

MA  • 

05/1 1/2006 

MA 
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Advanced  Imaging  Center 
161 10  Jog  Road,  200 

Delray  Beach,  FL  33446 

U2049.  , 

05/11/2006 

1 

FL 

/-'■  y.  o  '  ?/  ^  .. 

UMASS  Memorial  MRI 
and  Imaging  Center 

214  Shrewsburg  Street 
Y/orcester,  MA  1604 

327040 

05/11/2006 

MA 

RCOA  Imaging  Services 
1108  Miimequa  Avenue 
Pueblo,  CO  81004 

475748 

05/1 1/2006 

CO 

Adventist  Health  PET/CT- 
Hanford 

450  N.  Greenfield  Avenue 
Ilanford,  CA  93230 

ZZZ3 18852 

05/11/2006 

CA 

Adventist  Health  PET/CT- 
Feather  River 

5974  Pertz  Road 

Paradi5;e,  CA  95969 

ZZZ3 18852 

05/11/2006 

CA 

Adventist  Health  PET/CT- 
Sonora  ' 

1000  Greenley  Road 

Sonora,  CA  95370 

7ZZ3 18852 

05/1 1/2006 

CA 

Sarasota  Memorial  PET 
5350  University  Parkway 
Sarasota,  FL  34238 

U1775 

05/1 1/2006 

FL 

Adventist  Health  PET/CT- 
Redbud 

1 8th  Ave.  at  Highway  53 

PO  Box  6710 

Clear  Lake,  CA  95422 

77.7.318852 

05/11/2006 

CA 

Adventist  Health  PET/CT- 
St.  Helena 

10  Woodland  Road 

St.  Helena,  CA  94574 

ZZZ3 18852 

05/11/2006 

CA 

'  Adventist  Health  PET/CT- 
Ukiah 

275  Hospital  Drive 

Ukiah,  CA  95482 

ZZZ3 18852 

05/11/2006 

CA 

17600 
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Mease  Outpatient  Imaging  100265 
1 840  Mease  Drive 
Safety  Harbor,  FL  34685 


Bordmoor  Outpatient  00594C 

Center 

8787  Bryan  Dairy  Road 
Largo,  FL  33777 


Trinity  Outpatient  Center  00594D 

2102  Trinity  Oaks 

Boulevard 

New  Port  Richey,  FL 
34655 


Walnut  Creek  Imaging 

Center 

1 14  La  Casa  Via,  #200 
Walnut  Creek,  CA  94598 

Carlisle  Imaging  Center  594 
1240  S.  Ft.  Harrison 

C  iCoTw  ctCr,  FL  33756  | 

Valley  Radiology  Imaging  Z/Z 1 3985 1 Z 

at  Samaritan 

2581  Samaritan  Drive, 

#100 

S-an  Jose,  C  A  95 1 24 


Forest  Hills  PET  Imaging  06998G 
102-02  Queens  Boulevard 
Forest  Hills,  NY  1 1375 


Roper  LowCountry  PET 
Imaging  Center 
3 1 6  Calhoun  Street 
C'iiarieston,  SC  29401 


0326280001 


FL 

05/1 1/2006 

05/11/2006 

CA 

05/11/2006 

FL 

05/11/2006 

CA 

05/1 1/2006 

NY 

05/11/2006 

SC 

1 
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68433  105/11/2006  InJ  i Suite  100 


17601 


Premier  PET  Imaging  of 

NJ 

1 19  Cherry  Hill  Road 
Parsippany,  NJ  07054 

68433 

Methodist  Medical  Center 
of  Illinois 

221  NE  Glen  Oak  Avenue 
Peoria,  IL  61636 

370661-223 

Medical  Imaging  of 
Baltimore 

6715  N.  Charles  Street 
Baltimore,  MD  21204 

258L 

Yagnesh  Oza,  MD 

4117  Velerous  Memorial 
Drive 

Mt  Vernon,  IL  62864 

212702 

Moffitt  Cancer  Center 

12902  Magnolia  Drive 
Tampa,  FL  33612 

100271 

PrimcMed  Imaging 

5  Morgan  Highway 

Suite  7 

Scranton,  PA  18505 

260 

Rockville  PET  Imaging, 

PC 

1 19  North  Park  Avenue 
Rockville  Centre,  NY 

11570 

WTC601 

Porter  Adventist  Hospital 
2525  South  Downing 

Street 

Denver,  CO  80210 

60064 

Rapid  City  Regional 

Hospital  Medical  Imaging 
Services 

353  Fairmont  Boulevard 
Rapid  City,  SD  57701 

43007 

05/12/2006  MD 


Morgan  Medical 
Cornplex 


05/12/2006  NY  Suite  101 


05/12/2006  SD 


It  ’ 
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1309  North  Flagler  Drive 
West  Palm  Beach,  FL 
33401-2710 

Overlook  Hospital 
99  Beauvoir  Avenue 
SuiuDiit,  NJ  07902 


C02747 

1 

05/12/2006 

CT 

-Of;/;.  •• 

475385 

PA 

PO  BOX  3305 

81030 

MT 

520138 

05/12/2006 

WI 

Nuclear  Medicine 

DcpaitiV'Cnt 

201339 

05/12/2006 

1 

PET/CT  Imaging 
Center 

34754 

05/12/2006 

FL 

8772966189 

05/12/2006 

NJ 

Ashland  Bellefonte  Cancer 

Center 

122  Saint  Christopher 

Drive 

Ashland,  KY41101 

2150 

05/12/2006 

KY 

Bryn  Mawr  Imaging  Center 

473120 

05/12/2006 

PA 

101  S.  Bryn  Mawr  Avenue 

Bryn  Mawr,  PA  19010 
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Oncology  Alliance  32836000 

1055  N.  Mayfair  Road 
Suite  100 

Wauwatosa,  WI  53220 

Shared  PET  Maimonides  97Z66 1 
6300  Eighth  Avenue 
Brooklyn,  NY  1 1220 


Hoboken  Radiology,  LLC  80395 
79  Hudson  Street 
Suite  100 

Hoboken,  NJ  07030 

Akron  City  Hospital  360020 

525  E.  Main  Street 
Akioa,  OH  44309 

Park  Avenue  Radiologists,  W2 1 77 1 

PC 

525  E.  Main  Street 
Rome,  GA  30165 

Comprchi^nsive  Blood  &  zz7238732 

Cancer  Center 
6501  Truxtun  Avenue 
CA  93309 

Rorne  Imaging  Center  GRP  1221 

309  West  10th  Street 
Rome,  G A  301 65  I 

Hawaii  PET  Imaging  54537 

2230  Liliha  Street 
Honolulu,  HI  96817 

Lumping  Consultants,  Inc.  327085 

at  Henry  Heywood 

Hospital 

242  Green  Street 

Gardner,  MA  01440 


05/12/2006- WI 


05/12/2006  my 


05/12/2006  NJ 


05/12/2006  pH 


05/12/2006  NY 


05/12/2006  CA 


05/12/2006  GA 


05/12/2006  HI 


05/12/2006  Mjx 


\(  • 


T 


17604 
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Imaging  Consultants,  Inc. 
at  Nashoba  Valley  Medical 

Center 

200  Groton  School  Road 
Ayer,  MA  01432 

327085 

05/12/2006 

MA 

V  •!  ' 

■  \  7  .  , 

Rhcnie  Island  PET  Services 
at  Memorial  Hospital 

1 1 1  Drc  wstcr  Street 
Pawtucket,  RI 2860 

479003556 

05/12/2006 

RI 

0.>ceola  Cancer  Center 

737  W.  Oak  Street 
Kissimmee,  FL  34741 

1629034202 

05/12/2006 

FL 

Valley  Radiologists,  Ltd.-  ’ 
Pa£4io  n  Office 

5605  W.  Eugie  Avenue 

Suite  110 

Glendale,  AZ  85304 

1902896236 

06/13/2006 

AZ 

SoutHnast  GYN,  Oncology 

PET 

5210  Belfort  Road 

Suite  130 

Jacksonville,  FL  32256 

45542 

06/13/2006 

FL 

iThc  Johns  Hopkins  PET 

jccnter 

600  N.  Wolfe  Street 
[Baltimore,  MD  21287 

210009 

06/13/2006 

MD 

Nelson  Basement 

M.aklanr-ky,  Grunter, 
KurTSan,  Cohen,  Zimmer, 
Hyman 

165  East  84th  Street 

New  York,  NY  10028 

W20393 

06/13/2006 

NY 

Methodist  Medical  Center 
of  Illinois 

1 1 2  Crescent  Avenue 

Peoria,  IL  61636 

370661223 

06/13/2006 

- 
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Phoebe  Putney  Memorial  ‘ 

Ilospita! 

4 1 7  Third  Avenue 

POBox  1828 

Albany,  GA  31702-1828 

110007 

Eiber  Radiology/PET 
Premier  Imaging 

2 1  West  49th  Street 

Hisleah,  FL  33012 

k3166 

Boisfoid  Hospital 

28050  Grand  River  Avenue 
Farmington  Hills,  MI 

48336 

230151 

Middiciown  Regional 
Hospital 

105  McKnight  Drive 
Middletown,  OH  45044 

360076 

Waukesha  Memorial 
Hospital 

725  American  Avenue 
Waukesha,  WI 53 188 

390910727 

Rattle  Creek  Health  System 
300  North  Avenue 

Battle  Creek,  Ml  49016 

230075 

Oilando  Regional  Medical 

Center 

1414  Kuhl  Avenue 

Orlando,  FL  32806 

100006 

NorthFnp-t  Medical  Center 
1065  NorthEast  Gateway 

Couit  NE 

Concoid,  NC  28025 

340001 

Premier  Medical  Imaging 
765 1  Stagers  Loop 

9912921 
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Ashland  Bellefonte  Cancer 
Center 

122  Saint  Christopher 

Drive 

Ashland,  KY41101 

2150 

Tower  Imaging  BBD 

14231  Bruce  B  Down 
Boulevard 

Tampa,  FL  33613 

169 

VyMed  Diagnostic 

Imaging  Tampa,  LLC 

10010  N.  Dale  Mabry  Suite 
160 

Tampa,  FL  33618 

U4068 

Texas  Oncology  Cancer 
Center  Sugar  Land 

1350  First  Colony 

Boulevard 

Sugar  Land,  TX  77479 

00073F 

Samaritan  North  Health 
Center 

9000  N.  Main  Street 

Dayton,  OH  45415 

360G52 

The  PET  Center  of  Oxford  ' 
1612  US  Highway  78  East  ' 
Suite  102 

Oxford,  AL  36203 

51554888 

Shared  PET  Mem 

I  -ighthouse 

6901  N.  Main  Street 
Granger,  IN  46530 

232800 

06/13/2006  KY 


06/13/2006  FL 


06/13/2006 


06/13/2006  TX 


06/13/2006  PH 


06/13/2006  AL 


06/13/2006  IN 


17608 
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Adicns  Regional  Medical 

vjenter 

1199  Prince  Avenue 

Athens,  GA  30606 

110074 

06/13/2006 

GA 

Muskogee  PET  &  Nuclear 

IiMiiPirig 

3300  Chandler  Road 

Suite  #106 

Muskogee,  OK  74403 

400522529 

06/13/2006 

OK 

I  ubbock  Imaging  Center 
4011  19th  Street 

I  ..V/tnDck,  TX  79410 

00027K 

06/13/2006 

i  y\. 

Memorial  Medical  Center 
701  N.  First  Street 
Springfi^d,  IL  62781 

140148 

06/13/2006 

106/13/2006  IHi 


AurorE  BayCare  Medical  1520193 

~eiuer 

2845  Greenbrier  Road 
Green  Bay,  WI 54308 


06/13/2006  IWT 


06/13/2006  TX 


06/13/2006 


80344865 


06/13/2006 


1260068 


06/13/2006  MO 
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Paver  Radiology 
45  Pine  Grove  Avenue 
Kingston,  NY  12401 


University  of  Washington  1 42700 
Medical  Center 
1959  NE  Pacific  Street 
Scaitle,  WA  98195 


Mid  American  Imaging-  IIX)0804 

Ga'erri 

1987  E.  4th  Street 
Salem,  OH  44460 


Piedmont  Medical  Center 
222  S.  Herlong  Avenue 
Rock  Hill,  SC  29732 


AJIimce  Imaging-Sparics 
1311  South  I  Street 
Fort  Smith,  AR  728 1 7 


Radic-iOgy  Imaging 
Associates 

1 825  SE  Tiffany  Avenue 

Suite  104 

Port  St.  Lucie,  FL  34952 
Mount  Sinai  Medical 


420002 


06/13/2006  PH 


06/13/2006  SC 


06/13/2006  FL 


1123620 


06/13/2006 


One  Gustave  L.  Levy  Place  ■ 

New  York,  NY  10029 

NSMS-Ottawa,  IL  208196 

4253  Argosy  Court 

Madison,  WI  53714 

Center  for  Diagnostic  53290 

Iioaping 

1 550  E.  Chestnut  Avenue 
Vineland,  NJ  08360 

St.  Mary  Mercy  Hospital-  230002 
Livonia 

36475  Five  Mile  Road 
T  ivonia.  MI  48154 


06/13/2006  WI 


06/13/2006  pj  Bldg  4  Suite  A 


06/13/2006 
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Harold  Leever  Regional 

Cancer 

1075  Chase  Parkway 
Waterbury,  CT  06708 

470000025  .o 

06/13/2006 

GT 

•  ni  . 

KenUicky  Metabolic 

2425  Regency  Road 

Suite  B 

!  ,exinpton,  KY  40503 

9366001 

06/13/2006 

KY 

Western  Baptist  Hospital 
2501  Kentucky  Avenue 
Padiicah,  KY  42001 

180104 

06/13/2006 

KY 

St.  Anthony  Regional 
Hospital 

311  South  Clark  Sfreet  Box 
628 

Carroll,  lA  51401 

1720067127 

06/13/2006 

iA 

■ 

AUi-^ncc  Imaging-Sequoia 

Hospital 

1 70  Alameda  De  Las 

Piilgas 

Redwood  City,  CA  94062 

Z7.7./8890Z 

06/13/2006 

CA 

Craven  Regional  Medical  I 
Center  : 

2000  Neuse  Boulevard 

New  Bern,  NC  28560 

310131 

06/13/2006 

NC 

• 

Alliance  Imaging-Tri  City 
Mcdicnl  Center 

4002  Vista  Way 

Ocanside,  CA  92056 

TG281C 

06/13/2006 

CA 

Alliance  Imaging- Yavapai 
Del  Webb  Outpatient 

Center 

preserstt  Valley,  AZ  86314 

76103 

06/13/2006 

AZ 

3262  Windsong  Drive 
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Saint  Vincent’s 

Comprehrnsive  Cancer 
Cetilfr 

325  West  15th  Street 

New  York,  NY  1001 1 

330290 

Ailiance  Imaging- 
Souihwest  Medical 

Imaging 

3104  Stockton  Hill  Road 

Kingman,  AR 

86401 

76103 

Alliance  Imaging-North 
Imaging 

700  Ironwood  Drive 

Coeur  d'Alene,  ID  93814 

1790291 

Froedtert  Hospital 

9200  W.  Wisconsin 

Avenue 

Milwaukee,  WI  53226 

520177 

Ailiance  Imaging-Flagstaff 
Medical  Center 

1 200  N.  Beaver  Street 

FlagsiafT,  AZ  86001 

71855 

South  Florida  Oncology 
and  Hematology 

Cons'*liaiiis 

4850  W.  Oakland  Park 

Boulevard 

I  iindrrdale  Lakes,  FL 

33313 

33873 

A!li-nrice  Imaging- 
Sierra  Vista 

300  El  Camino  Real 

Sierra  Vista,  AZ  85635 

71855 

17612 
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Boynton  Beach  EFL 
Imaging  Center,  LLC 
2300  S.  Congress  Avenue  , 
Boynion  Beach,  FL  33426 


2/2376000 


590198 


06/13/2006  FL  #105 


06/13/2006  WI 


Southeast  GYN,  Oncology  45542 
PET 

5210  Belfort  Road 
Jacksonville,  FL  32256 

Stockton  MRI  &  Molecular  ' 
Iniaging  Medical  Center 
2320  N.  California  Street 
#2 

StcKik^on,  CA  95219 


South  Texas  Cancer  Center,  14041756 
2150  N.  Expressway  83 
Brownsville,  TX  7852 1 


Southwest  Cancer  Care 
Group 

5395  Ruffin  Road 
San  Diego,  C A  92123 


17614 
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North  Shore  Hematology 
Oncology  Associates,  PC 
235  N.  Belle  Mead  Road 
East  Setauket,  NY  1 1 733 

W04051 

Providence  Holy  Cross 
Trr.sging  Center 

26357  McBean  Parkway 

Suite  155 

Santa  Clarita,  CA  91355 

TP129 

Alaska  Open  Imaging 
Center,  LLC 

6911  DeBarrRoad 

Anrhorage,  AK  99504 

K153149 

Temecula  Valley  Nuclear 

Medic  Inc 

254S5  Medical  Center 

Drive 

Murrieta,  CA  92562 

00A417170 

I  icn-»a?r2ogy  Oncology 
Ass(k;.  of  the  Treasure 

Coast 

1801  SE  Hillmoor  Drive 

Fort  Saint  Lucie,  FL  34952 

40806 

The  Center  for  Cancer  and 
Blood  Disorders 

800  W.  Magnolia  Avenue 
Fort  Worth,  TX  76104 

00L79L 

Alliance  Imaging-South 
Coast  Medical  Center 

3 1 872  Pacific  Coast 

Highway 

[Laguna  Beach,  C A  9265 1 

TG281B 

The  Medical  Center  at 
Bowling  Green 

250  Park  Street 

Bowling  Green,  KY  42101 

180013 

06/13/2006 


06/13/2006  CA 


06/13/2006  FL  Suite  B-107  (Mobile) 


06/13/2006  frx 


06/13/2006  CA 


06/13/2006 


PET/CT  Center 
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Jolms  Hopkins  Bayview 
Medical  Center 

4940  Eastern  Avenue 
Ealiimnre,  MD  21224 

210029 

06/13/2006 

MD 

Imaging  Department- 
Nuclear  Medicine 

University  of  Michigan, 
Department  of  Radiology 

1 500  E.  Medical  Center 
Drive 

Ann  Arbor,  MI  48109 

230046 

06/13/2006 

M! 

Box  0028,B1H418 
University  Hospital 

Carmichapl  Imaging,  LLC  51551 742 
4147  Carmichael  Road 
Montgomery,  AL  36106 


Clearfield  Hospital 
809  Turnpike  Avenue 
Clearfield,  PA  16830 


390052 


^72683 


06/13/2006  AL 


Dooiii  Radiology  139460 

105  Kings  Way 
W.  HurffVille-Crosskeys 
Road 

Sewell,  NJ  08080 

Clink;:!  PET  of  Zepherhills  |E7179B 
38044  Daughtery  Road 

Zrph>Thiiis,FL  33542 

Rad  iology  &  Diagnostic  3611 

IfTiSgETtg 

2200  East  Parrish  Avenue 

Owensboro,  KY  42303 


06/13/2006  NJ 


Santa  Monica  Bay 
Physicians 

12524  W.  Washington 

Boulevard 

Lcs  Angeles,  CA  90066 


W 14560 


06/13/2006  FL 


06/13/2006  KY 


06/13/2006  CA 
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Missouri  Baptist  Medical 

Center 

3023  N.  Balias  Road. 

St.  Louis,  MO  63141 

260108 

06/13/2006 

MO  ■ 

Suite  150,  Building  D 

Radiology  Associates  of 
Tallahassee,  PA 

1600  Phillips  Road 
Tallahassee,  FL  32308 

60 

06/13/2006 

FL 

Pacific  Imaging-Oakland 
3200  Telegraph  Avenue 
Oakland.  C A  94609 

1265480099 

06/13/2006 

CA 

Medical  Group  of  North 

County 

5395  Ruffm  Road  #202 

San  Diego,  CA  92123 

VV11609 

06/13/2006 

CA 

#202 

Somerset  Community 
IIospHal 

225  South  Center  Avenue 
Somtisr^t,  PA  15501 

390039 

06/13/2006 

PA 

FlniSrook  Memorial 

Hospital 

19333  W.  North  Avenue 
Brookfield,  WI  53045 

520170 

06/13/2006 

WI 

San  Luis  Diagnostic 

Medical  Associates 

1100  Monterey  Street 

San  Luis  Obispo,  CA 

93401- 

W 14221 

06/13/2006 

CA 

Suite  210 

Cancer  Care  Centers  of 
S.Texas,  PA  (New 

Liiaii'Tels) 

1448  Common  Street 

New  Braunfels,  TX  78130 

C0U40Q 

06/13/2006 

TX 
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Cancer  Care  Centers  of  00U4OQ 
S.Texas,  PA  (San  Antonio) 

8109  Fredericksburg  Road  ' 

San  Antonio,  TX  78229 


00U40Q 


San  Antonio  Molecular 
Imaging  SAMI 
9102  Floyd  Curl  Drive 
San  Antonio,  TX  78240 

Pacific  Medical  Imaging  W 19267 
and  Oncology  Center,  Inc. 

707  South  Garfield  Avenue 

Alhambra,  CA  91801 


Northern  IL  Cancer 
Treatment  Center 
327  IL  Route  2 
Dixon,  BL  61021 


210699 


243690 


Cancer  Care  Center 
2210  Green  Valley  Road 
New  Albany,  IN  47150 


Northtvist  Radiology.  .11134118607 
3839  Danbury  Road 
Brewster,  NY  10509 


New  England  PET  Imaging  M2.0762 

System 

70  East  Street 

Methuen,  MAI 844 


Southeast  Texas  PET  0004CC 
Imaging 

690  North  14th  Street 

Bcaiimouf,  TX  77702 


Sun  City  West  PET  Scan  102496 
14418  W.  Meeker 

Boulevaid 

Sun  City  West,  AZ  85374 


06/13/2006 

TX 

1 

06/13/2006 

TX 

06/13/2006 

i  . . 

TX 

06/13/2006 

'  j 

i 

r: — ■“ 

jCA 

1 

i 

06/13/2006 

IL 

106/13/2006  flN 


06/13/2006  MY 


06/13/2006  MA 


06/13/2006  TX 


06/13/2006  AZ  ISZte  105 
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Butler  Memorial  Ho^ital  390168 

9 1 1  East  Brady  Street 
Butler,  PA  16001 

Diagnos,  Inc.,  d.b.a.  ftnxll 

Diagnos  PET/CT  Imaging 
20M  North  Lx)op  West 
Hou  ton,  TX  77018 

AUi  Rnce  Imaging-  jz/;7.28890Z 

Washington  Hospital 
3S950  Civic  Center  Drive  • 

Fremont,  CA  94538 

Providence  Saint  Joseph  50235 

Hospitid 

201  S.  Buena  Vista  Street 

Biirhink.CA  91505 


Allian*:^  Imaging-Centinela,  iG281 


06/13/2006 


06/13/2006 


Suite  100 


i 


6/13/2006  CA  #125 


333  Prairie  Avaiue 

Ingle  wochI,  CA  90301 

Alliance  Imaging-Corona 
Rcgie^na!  Hospital 
800  S.  Main  Street 
Corona,  CA  91720 


Alliance  Imaging-St 
Mary's  Regional  Medical 

Ceat^ 

235  W.  6th  Street 
Reno,  NV  89503 


Alliance  Imaging-Visalia 
Medical  Clinic 
5400  W.  HiUsdale  Drive 
Visalia,  CA  93291 


37S6D 


05/14/2006  CA 


06/14/2006  INV  235  W.  6th  Street 


lOl 


3046Z  06/14/2006 
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Alliarice  Imaging- Anaheim 
Memorial  Medical  Center 
1111  W.  La  Palma  Avenue 
Anaheim,  CA  92801 

TD017C 

Glendale  Diagnostic 

Imaging  Network  Medical 
Office 

403  South  Glendale 

Avenue  , 

Glendale,  CA  91205 

W19100 

Advanced  Imaging  at 
Baybrook 

1 1  Murray  Street 

Glens  Falls,  NY  12801 

33554a 

Elizabethtown 

Hematology-Oncology 

PLC 

1 107  Woodland  Drive 
Elizabethtown,  KY  42701 

3638  - 

Northern  Arizona 

Radiology 

77  W.  Forest  Avenue 

Suite  101 

Flagstaff,  AZ  86001 

WCGJX 

Suburban  Imaging- 
Coon  Rapids 

8990  Springbrook  Drive 
Suite  140 

Coon  Rapids,  MN  55433 

3087 

Covenant  Medical  Center 
200  East  Ridgeway  Avenue 
Waterloo,  lA  50702 

421264647 

Anaheim  Memorial 
Medical  Center 


06/14/2006  CA 


06/14/2006 


06/14/2006  KY  Suite  105 


06/14/2006  AZ 


06/14/2006  MN 


06/14/2006  lA 
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Mayo  Clinic  Rochester 
10  3rd  Avenue  NW 
Roc.hr^ter,  MN  55905 

Oaks  Diagnostic 
•ir.sging  Center 
2180  Lynn  Road 
Tho^-jind  Oaks,  CA  91360 

InncrVision  Advanced 
Medirial  Imaging 
3801  Amelia  Avenue 

r^ifayeue,  IN  47905 


UT-M.  D.  Anderson 
Cancer  Center-PET 
Facility 

1220  Holcombe  Boulevard 
Houston,  TX  77030 

EmOiy  University  Hospital 
1364  Clifton  Road,  NE 
GA  30322 

Gicndr.Ie  MRl  Institute 
624  S.  Central  Avenue 

Gir-Gle,  CA  91204 

Pi  Radiology 

9  Centre  Drive 
Jain^biirg,  NJ  08831 

Caiomoni  Imaging 
Services 

620  Summit  Crossing 

CaNtr-nla,  NC  28054 


Noi  ih  Central  Imaging 
155  Sonterra  Boulevard 

Suite  100 

San  Antonio,  TX  78258 


1922074434  06/14/2006  MN  Chai  lion  Building 


TP118 


167840 


450076 


110010 


iry/9951 


00867N 


32 

06/14/2006 

' 

06/14/2006 
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Anderson  Hospital 

6800  State  Route  162 
Maryville,  EL  62062 

212761 

06/14/2006 

IL 

Ailiance  Imaging-Dean 

1313  Fish  Hatchery  Road 
Madison,  WI  53715  ■ 

92170 

06/i4/20(^ 

Wi 

Alliance  Imaging-Research 
2316  E.  Meyer  Boulevard 
Kansas  City,  MO  641 12 

9004263A 

06/14/2006 

MO 

Alliance  Imaging- 
St.  Joseph 

1000  Carondelet  Drive 
Kansas  City,  MO  641 14 

9004263A 

06/14/2006 

MO 

Beebe  Health  Campus, 
d.b.a.  Beebe  Medical 

Center 

18941  John  J.  Williams 

Highway 

Rehobolh,  DE  19971 

80007 

06/!4/2006 

OE 

• 

Medical  Outsourcing 
Services,  LLC  ^ 

1200  Maple  Road 

Joliet,  IL  60432 

211223 

06/14/2006 

n. 

Silver  Spring  Radiology 
10801  Lockwood  Drive 
Silver  Spring,  MD  20901 

FDX009 

06/14/2006 

MD 

3TE  170 

New  England  PET  of 
Grcaier  Lowell 

295  Vamum  Avenue 

Lowell,  MA  01854 

327080 

C6/1 4/2006 

MA 

Stanford  University 

900A  Blake  Wilbur  Drive  • 

Stanford,  CA  94305 

50141 

06/14/2006 

CA 

Medical  Outsourcing, 
Services,  LLC 

3333  W.  DeYoung  Street 
Marion,  IL  62959 

211224 

06/14/2006 

IL 

4* 
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Medical  Outsourcing  230066 
Services,  LLC 
1 700  Clinton  Street 
Muskegon,  MI  49443 


Medical  Outsourcing  MEID02391 

Services,  LLC 
1001  Bellefontaine  Avenue 
Lima,  OH  45807  I 

Golf  Diagnostic  Imaging  378810 

Ceiitcr 

9680  Golf  Road 
Des  Plaines,  EL  60016 

M‘ Outsourcing  211 222 

Services,  LLC 
2816  South  Ellis  Avenue 
Chicago,  DL  60616 

Mcdi‘'ai  Outsourcing  21 1224 

^crvic^s,  LLC 
1 100  E.  Norris  Drive 
Ottawa,  IL  61350 

Mer.ir-nl  Outsourcing  2 1 1 224 

Services,  LLC 
1 1 1  E.  Spring  Street 
Sti  c-atof,  EL  6 1 364 

Mansf.ctd  Imaging  Center  MAD 1 092 1 
536  S.  Trimble  Road 
Mansfield,  OH  44906 

Mar.’.-.;.;? m  Diagnostic  W232 1 1 

Rsdiology 

4CO  East  66th  Street 
New  York,  NY  10021 


Riverside  Walter  Reed  490 1 30 

Hospital 

7519  Hospital  Drive 
[Gloucester,  VA  2306 1 

Good  Shepherd  Hospital  140291 

450  West  Highway  22 

Barrir-iiton.  IL  60010 


06/14/2006  MI 


suite  A 
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Alliance  Imaging- 
Presbylerian  Intercomm 
Hospital 

12401  Washington 

Boulevard 

Whiltier,  CA  90602 

TG281A 

06/14/2006 

CA 

Pi  £c-  uyti-'H 

IritcrGC»n‘iiT.?-r,ity 

Altiii  Ho^ital 

1200  S.  Columbia  Road. 
CrarKl  FotIcs,  ND  58201 

350019 

L 

06/14/2006 

I 

Nlid  American  Imaging- 
Uiiion  Hospital 

659  Boulevard  Street 

Doyct,  oh  44622 

TD00S05 

06/14/2006 

on 

Gundcrscu  Clinic 

1900  South  Avenue 
L^rosss,  W1  54601 

34217 

Wi 

C02390 

06/14/2006 

}~:Tt4 

; 

359163 

06/14/2006 

i 

■m 

0N^5650 

C6/14/2006 

Mi 

Cyrus  Diagnostic  Imaging, 

Isc. 

165  Waymont  Court 

L^e  Mary,  FL  32746 

40586 

06/14/2006 

• 

CarfW  Centers  of  Florida  • 
1561  West  Fairbanks 
Avenue 

Winter  Park,  FL  32789 

K1833 

06/14/2006 

17626 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008/Notices 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


201930  06/14/2006  IN 


06/14/2006  H 
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Central  Indiana  PET,  LLC 
8301  Harcourt  Road. 

Suite  100 

Indianapolis,  IN  46260 

201930 

Medical  Outsourcing 
Services,  LLC 

812  North  Logan  Avenue 
Daiwillc,  EL  61832 

211224 

Queens  Medical  Imaging, 

PC 

69-15  Austin  Street 

Forest  Hills,  NY  11375 

1023011285 

06/14/2006  TNY 


)6/14/2006 


Noriiicast  Georgia  Health 
System,  Inc. 

Northeast  Georgia  Medical 

Center; 

743  Spring  Street 
Gainesville,  GA  30501 


Texas  Oncology,  PA- 

McTinncy 

45 1 0  Medical  Center  Drive 
Mckinncy,  TX  75069 


G6/14/2006 


00543K 


06/14/2006  ITX  l#215 
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MRl  Center-St.  Charles 
Mercy  Hospital 

2600  Navarre  Avenue 
Oregon,  OH  43616 

360081 

06/14/2006 

OH 

MRI  Center-St.  Luke's 
Hospital 

2901  Monclova  Road 
Maumee,  OH  43537 

360090 

06/14/2006 

OH 

MRI  Center-St.  Vincent 
Medical  Center 

22 1 3  Cherry  Street 

Toledo,  OH  43608 

360112 

' 

MRI  Center- 
Toledo  Hospital 

2142  N.  Cove  Boulevard 
Toledo,  OH  43606 

360068 

06/14/2006 

McA  tester  Regional  Health 

Center 

One  Clark  Bass  Boulevard 
McAl-  ^ T,  OK  74501 

370034 

06/14/2006 

OK 

Express  Imaging  Center, 

Ltd. 

1987  West  Fourth  Street 
.sfiel.i,  OH  44906 

9299151 

06/14/2006 

on 

Suite  A 

Mercy  Regional  Medical 

Center 

375  East  Park  Avenue 

Dtiiaiigo,  CO  81301 

60013 

06/14/2006 

Texas  Oncology-Longview 
Cancer  Center  PET 

1300  N.  Fourth  Street 

I  <^ngvicws,  TX  75601 

(K1T35E 

05/14/2006 

TX 

UNC  Hospitals 

101  Manning  Drive 

Chapel  Hill,  NC  27514 

3400610 

06/14/2006 

HC 

PET  Department. 

W/C 

Hospital 
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DcKalb  Medical  Center- 
Diagnostic  Imaging  Center 
2701  North  Decatur  Road 
Dec?t«r,  GA  30033 

110076 

GA 

Long  Island  Pet  Imaging 

6  Ohio  Drive 

1  ake  Success,  NY  1 1042 

V/4921 

06/14/2006 

NY 

Suite  101 

Vanderbilt  University 
Medicai  Center 

1 161  21st  Avenue  South 
Nashville,  TN  37232 

3284867 

TN 

Building  1251 

RRB 

Medical  Outsourcing 
Services,  L>L>C 

1800  E.  Lakeshore  Drive 
D^atur,  IL  6252 1 

211224 

IL 

New  York  PET  and  CTA 
Imaging  Center 

7404  5th 'Avenue 

DrDokl>'n,NY  11209 

1083680003 

06/14/2006 

NY  ■ 

Msrey  Medical  Center- 
North  Iowa 

1000  4th  Street  SW 

City,  lA  50401 

160064 

lA 

Lawrersce  and  Memorial 
Hospital 

365  Motauk  Avenue 

New  London,  CT  06320 

70007 

06/14/2006 

CT 

Superior  Medical 
DiaguOSiiCS  II,  LLC 

235  Franklin  Avenue 

Nutley,  NJ  071 10 

68423 

06/14/2006 

• 

Gucoiogy  Specialists,  S.C. 
79(X)  N.  Milwaukee 

Avenue 

Niles,  IL  60714 

587940 

06/14/2006 

IL 

Suite  16 
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Hahnemann  University  390290 
Hospital 

Broad  &  Vine,  MS300 
Philadelphia,  PA  19102 


Shrewsbury  Diagnostic  2402 1 

Imaging,  LLC 
1131  Broad  Street 
Shrewsbiiry,  NJ  07702 


Medical  Outsourcing  2 1 1 224 

Services,  LLC 
500  West  Court  Street 
Kankakee,  IL  60901 


Forsyth  Medical  Center  :  3400014 
3333  Silas  Creek  Parkway 
Winston  Salem,  NC  27103 


Medical  Outsourcing  =211224 

Services,  LLC 
500  John  Deere  Road 
Moline,  IL  61265 

Medical  Outsourcing  211222 

Services,  LLC 
836  W.  Wellington  Avenue' 
Chicago,  IL  60657 

Medical  Outsourcing  ‘211224 

Services,  LLC 
1600  West  Walnut 
Jacksonville,  IL  62650 


Medical  Outsourcing  223260 

Services,  LLC 
160023rd  Street 
Bedford,  IN  47471 

Medical  Outsourcing  .  223260 
Services,  LLC 
1 500  North  Ritter  Avenue 
Indianapolis,  IN  46219 


06/14/2006  PA' 


06/14/2006  IL 


Suite  110 


06/14/2006  IN 
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14041756  .  •  106/14/2006 
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Texas  Oncology-South 
Texas  Cancer  Center 

2121  Pease  Street 

Suite  101 

Hgrlingen,  TX  78550 

14041756  ,  • 

Valley  Radiologists,  Ltd.-  • 
Paseo  n  Office 

5605  W.  Eugie  Avenue 

Suite  110 

Glendale,  AZ  85304 

WCFHS 

Good  Samaritan  Hospital 
400  1 5th  Avenue  SE 
Payallnp,  WA  98372 

500079 

St.  John's  Mercy  Hospital 
851  5th  Street 

Washington,  MO  63090 

260052  . 

Memorial  Hermann  The 
Woodlands  OPID 

9200  Pinecroft  Drive 

Suite  100 

The  Woodlands,  TX  77380 

741152597 

St.  Luke's  Hospital 

232  South  Wood's  Mill 

Road 

ChcKK  f  field,  MO  63017 

260179 

L.ake  Vista  C^cerjCenter 
2790  Lake  Vista  Drive 
L.ewisviHe,  TX  75067 

tX)543K 

Palms  Imaging  Medical 

W19564 

) 

Group,  Inc.  A 

1901  Outlet  Center  Drive 
Oxnard,  CA  93036 

•1  door.  I- f'-". 

Houston  Medical  Imaging, 

Lix: 

3310  Richmond  Avenue 
Houston,  TX  77006 

00137K 

Texas  Oncology- 
South  Texas  Cancer 

Center 


06/14/2006  WA 


06/14/2006  MO 


07/14/2006  TX 


07/14/2006  MO 


07/14/2006  TX 


07/14/2006 

\£'. 


07/14/2006 


17636 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


Alliance  Imaging-West 
Anrjssrrirn  Medical  Center 
3033  W,  Orange  Avenue 
Anshelrn,  CA  92804 


Winthrop  PET  Imaging 

Cciucr 

222  Station  Plaza  North 
Suite  140 
mcnia,  NY  11501 


TDC17 


330167 


Greenville  Hospital  System  420078 
University  Medical  Center 
701  Grove  Road 
Greenville,  SC  29605 

High  Field  Open  MRI 
1 895  Jefferson  Road 
Rices  Landing,  PA  15357 


GCt40e 


E^639 


Memorial  Hospital  of 
Union  County 
500  London  Avenue 
OH  43040 


Texas  Oncology/South 
Texas  Cancer  Center- 
McAUen 

1901  S.  2nd  Street 
McAllen,  TX  78503 


07/14/2006  CA 


07/14/2006  my 
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Adv?»n.-e«i  Imaging,  LLC  • 
3433  NW  56th  C- 10 
Oklahoma  City,  OK  73 112' 

400522379 

OK 

University  of  Iowa 

Hospitals  and  Clinics 

200  Hawkins  Drive 

Iowa  City,  lA  52242 

160058 

07/14/2006 

lA 

AZ  Oncology  Associates 
PET/CT  &  CT  Imaging  • 
Centor  : 

2070  W.  Rudasill  Road 
Tucson,  AZ  85704 

25291 

07/14/2006 

AZ 

Siiile  110 

Diagnostic 

Imaging  ; 

14  Raymond  Avenue 

Poughkeeprie,  NY  12603  ; 

FEN841 

07/14/2006 

1 

Shore  Memorial  Ho^ital 
10085  William  F.  Bemart 
Circle 

Nassawadox,  VA  23413 

51056050G 

07/14/2006 

VA 

Dv«,^.wxicss  Ho^ital 

6C0  Mary  Street 

Evansville,  IN  47747 

150082 

07/14/2006 

IN 

Great  Neck  Imaging,  PC  ■ 
907  Northern  Boulevard 
Great  Neck,  NY  1 1021 

1487646311 

FMH  Rose  Hill 

1 562  Opossumtown  Pike 
Frederick,  MD  21702 

K?72 

. 

07/14/2006 

•a  i: 

MD 

Oakwood  Annapolis 

Hospital 

33 1 55  Annapolis  Road 
Wayne,  MI  48184 

230142 

MI 

»  1 .  /»  t  ~  L  0 

kH-'/'i  ’  Ti-  3 

The  Regional  Cancer 

C^'oter 

2500  West  1 2th  Street 

Erie,  PA  16505 

140052 

07/14/2006 

PA 

J 
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Meritcare  Hospital 
801  North  Broadway 
Fargo,  ND  58122 


350011 


Commiiriity  Hospitals  and  360121 
Wellness  Centers 
433  W.  High  Street 
Bryan,  OH  43506 


Saci  cxi  Heart  Hospital  -520013 
900  W.  Clairemont  Avenue 
Eau  Claire,  WI 54701 

Via  Radiology-Meridian  8859612 

P^iviiion 

11011  Meridian  Avenue 
NoitJi  #101 
SnatJle,  WA  98133 


R  .  223260 


107/14/2006  ND 


07/14/2006  PH 


07/14/2006  WI 


07/14/2006 


07/14/2006 


AilcgliCiiy  General 
Hospital 

320  East  NotOi  Avenue 
Pittsburg  PA  15232 


60503 


R66C 


iCi: 


Division  of  Nuclear 

Medicine 


07/14/2006 


St.  Rita's  Medical  Center 
730  W.  Mailcet  Street 
Lima,  OH  45801 


17/14/2006  PH 
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Gradiiaie  Hospital 

1 800  Lombard  Street 

Phibadphia,  PA  19146 

390285 

07/14/2006 

PA 

One  Graduate 
Hospital 

Columbia  Diagnostic 

Cealrr 

1 1 1 1  Paulison  Avenue 
Clifton,  NJ  07015 

94729 

07/14/2006 

NJ 

Toe  Nebraska  Medical 

Ccruer 

4250  Dewey  Avenue 

Oir.aha,  NE68113 

280013 

07/14/2006 

NE 

M-morlal  Hermann 
Memorial  City  OPED 

925  Gessner  Road 

TX  77024 

741152597 

07/14/2006 

TX 

Clifton  Springs  Hospital 
ajid  Clinic 

2  Coulter  Road 

Clifton  Springs,  NY  14432 

330265  ' 

»  ; 

07/14/2006 

NY 

Mono^igalia  General 

Hospital 

1200  J.  D.  Anderson  Drive 
Morgantown,  WV  26505 

510024 

07/14/2006 

WV 

Mor=orr£.-iia  General 
Hospital 

FiOvidi  ncc  Portland 

Medic?ii  Center 

4 895  NE  Glisan  Street 
Portland,  OR  972 1 3 

380061 

07/14/2006 

OR 

Ilighfield  Open  MRI,  Inc. 
995  GreenTree  Road 
Pittsburgh,  PA  1 5220 

7885 

07/14/2006 

?A 

Piovidence  St.  Vincent 
Medical  Center 

9205  SW  Barnes  Road 
Portland,  OR  97225 

380004 

07/14/2006  OR 

17642 
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r 


Conway  Regional  Imaging 

Cciiter 

2120  Robinson  Avenue 
Conway,  AR  72034 

40029 

07/14/2006 

AR 

Maiiin  Memorial  M 

Center 

3(W  Hospital  Avenu 
Stuart,  FL  34994 

edical 

e 

100044 

07/14/2006 

4  *  j  ^ 

jNorthwest  Medical 
Foundation  of  Tillamook 
1000  Third  Street 

Tillamook,  OR  97141 

331317 

07/14/2006 

OR 

illamook  County 
icncral  Hospital 

O’Connor  Hospital 
2105  Forest  Avenue 
San  Jose,  CA  95128-1471 

Imaging,  LLC- 
Wellington 
440  N.  State  Road  7 
Wellington,  FL  3341 1 


50153 


^9133 


07/14/2006 


07/14/2006  Fi 


07/14/2006  FL  Suite  100 


?v!Kli/Fiid  Coast  Hospital  '  527079 
51  US  Route  1 

Scarborcw  •  ?h ,  ME  04074 


07/14/2006  ME  Suite  O 
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Molecular  Imaging 

Institute 

5349  Conunerce  Boulevard 
Crown  Point,  IN  46307 

192870 

07/14/2006 

IN 

RCOA  Imaging  Services 
11937  US  Highway  271 
Tyler,  TX  75708 

FTN022 

07/14/2006 

TX 

MMI/Maine  Medical 

Center 

51  US  Route  1 

ScarborcHigh,  ME  4074 

327079 

07/14/2006 

ME 

Suite  O 

Radiology,  Ltd. 

4640  East  Camp  Lowell 

Drive 

Tuc^uirij  AZ  85712 

WCBBM 

07/14/2006 

AZ  ■ 

< 

Ir,T.  ir.-rd  Oncology 
Associates,  S.C. 

6701  159th  Street 

Tinley  Park,  EL  60477 

610860 

07/14/2006 

DL 

Lrikcs  Radiology 

450  Canisteo  Street 

Ilomell,  NY  14843 

1710937727 

07/14/2006 

NY 

Opelousas  PET/CT 

Imaping  Center 

3975  1-49  South  Service 
Road 

Suite  100 

Opeioiisss,  LA  70570 

5DA11 

07/14/2006 

LA 

Florida  Cancer  Institute- 
BRK 

7154  Medical  Center  Drive 
Spring  Hill,  FL  34608 

1427017326 

08/07/2006 

\ 

Capital  Health  System 

446  Belleview  Avenue 
Trenton,  NJ  08618 

310044 

08/07/2006 

WJ 

17644 
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Hudson  Valley  Diagnostic 
Imagirig,  PLLC 

575  Hudson  Valley  Avenue 
New  Windsor,  NY  12553 

WBH241 

St  Joseph's  Hospital 

3200  Pleasant  Valley  Road 
West  Bend,  WI  53095 

520063 

Af!  Medical  Imaging 

30  East  Maryland  Avenue 
Somers  Point,  NJ  08244 

101024 

rtovidunce  Imaging  Center 
3340  Providence  Drive 

Anchorage,  AK  99508 

2C35R0202X 

Rochp^^ter  Radiology 
AssTK'saJps,  PC  : 

1277  Portland  Avenue 

RGchc.:vr,NY  14621 

199726 

M^*lbourr;C  Internal 

Medicine  Associates 

1 1 32  South  Hickory  Street 

Melbourne,  FL  32901 

77167 

'iigh!ir,e  Imaging,  LLC 

275  SW  160th  Street 

Seattle.  WA  98166 

SS01784 

08/07/2006  m 


C8/C7/2006  WI 


u  fount  Memorial  Ho^ital 
907  East  Lamar  Alexander 
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Texas  Cancer  Center 
Mesquite 

4700  North  Galloway 
Mesquite,  TX  75150 

R339 

08/07/2006 

TX 

Rutland  Regional  Medical 
Center:  Diagnostic 

Imaging 

160  Allen  Street 

Rutland,  VT  05701 

470005 

08/07/2006 

VT 

MDMED,  Inc. 

155  Calle  Portal 

Suite  700 

Sierra  Vista,  AZ  85635 

Z68496 

08/07/2006 

AZ 

Atlantic  Medical  Imaging 
Wall  Township 

2399  North  Highway  34 

Mar»H5Miiian,  NJ  08736 

101024 

08/07/2006 

NJ 

Rar.-iSiiom  Executive 
Centre  Bldg  B 

Newport  Imaging  Center 

455  Old  Newport  Road 

Suite  101 

Newport  Beach,  CA  92660 

W 10829 

08/07/2006 

% 

CA 

• 

Cancrr  Care  and 

Hematology 

Speciaiivts(CCHSC) 

8915  West  Golf  Road 

Niles,  IL  60714-05825  ! 

355030 

08/07/2006 

n. 

Hematology  Oncology 
Associates  of  Illinois 
(HOAI) 

715  West  North  Avenue  1 
Melrose  Park,  EL  60160 

218860 

1 

i 

i 

08/07/2006 

IL 

rnnretrifi  Community 
Hospital 

122  12th  Street  Ext 

Princeton,  WV  24740 

510046 

08/07/2006 

WV 

POBox  1369 

TRICAT,  LLC  at  Edison 
3830  Park  Avenue 

Edison,  NJ  08820 

27193 

08/07/2006 

NJ 

Suite  102 

17646 
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y^^r.lar.ce  Imaging-Los 
Alsmitos  Med  Center 

3751  Katella  Avenue 

Los  Alamitos,  CA  90720 

TiX)17 

08/08/2006 

CA 

NYTJ  Clinical  Cancer 
Ceiiter,  EMagnostic  Imaging 
160  E.  34th  Street 

Ncv/  York,  NY  10016 

W1L361 

08/08/2006 

NY 

2nd  Floor 

Mary  Commumty 

* - g - 

321  Mitchell  Avenue 

Rnt.  sviilc,  IN  47006 

151329 

08/03/2006 

IN 

* 

PET-Apple  Hill  = 
37  Monument  Road 

York,  PA  17403 

^0635 

08/08/2006 

FA 

iv^.-rnoiial  Hospital 

1204  N.  Mound  Street 

Ha- TX  75%1  ; 

450503 

08/08/2006 

TX 

BMH-DeSoto 

7oC‘l  Southcrest  Parkway 

Scjtbtaven,  MS  38671 

250141 

08/08/2006 

MS 

' 

Riverside  Medical  Center 
300  Bourbonnais  Campus 

IL  60914 

140186 

08/08/2006 

Riverside  Medical 
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UCSD  Center  for 

Molecular  Imaging 

11388  Sorrento  Valley 

Road 

Suite  100 

San  Diego,  C  A  92121 

TG302 

Imaging  Partners  at  Valley, ' 
LLC 

400  South  43rd  Street 
Renton,  WA  98055 

AB38657 

El  Paso  Cancer  Treatment  • 

Center 

7848  Gateway  East 
Boulevard 

El  Paso,  TX  79915 

00543K 

Desert  Radiologists 

3930  S.  Eastern  Avenue 

Las  Vegas,  NV  891 19 

VWCCBT 

Saint  Joseph  Hospital 

2900  North  Lake  Shore 
Drive 

Chicago,  IL  60068 

140224 

Midstatc  Medical  Center  ; 
435  Lewis  Avenue 

Meriden,  CT  06451 

60646715 

Brookville  Hospital 

100  Hospital  Road  ' 

Brookville,  PA  15825 

391312 

Suntree  Diagnostic  Center  . 
6300  N.  Wickham  Road 
Suite  101 

Melbourne,  FL  32940 

701 

Virginia  Mason  Medical 

Center 

1 100  Ninth  Avenue 

Seattle,  WA98101 

500005 

08/08/2006  CA 


08/08/2006  IWA  jOlympic  Building 


08/08/2006 


08/08/2006 


08/08/2006  WA 


17650 
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Florida  Cancer  Institute- 
NPR 

8763  River  Crossing 
Boulevard 

New  Port  Richey,  FL 
34655 

Kimball  Medical  Center 
600  River  Avenue 
Lakewood,  NJ  08701 


Radiology  Imaging 
Associates  at  Heritage 
8926  Woodyard  Road 
Clinton,  MD  20735 


Inimanuel  Medical  Center 
6901  North  72nd  Street 
Omaha,  NE  68122 


North  Fork  Radiology 
1333  Roanoke  Avenue 

Rivcrhead,  NY  11901 

South  County  PET 
Imaging,  LLC 

10010  Kennerly  Road 
St.  Louis,  MO  63128 


Carolinas  Hospital  System 
805  Pamplico  Highway 
Florence,  SC  29505 


Radiology  Associates  of 
San  Luis  Obispo 
522  E.  Plaza  Drive 
Santa  Maria,  CA  93454 


1427017326 


08/08/2006  FL 


315084 


521454775 


280081 


W11401 


93053 


621587267 


GR0009774 


08/08/2006 


08/08/2006  MD  Suite  502 


08/08/2006  NE 


08/08/2006  mY 


08/08/2006  MO 


08/03/2006  SC 


08/08/2006 


17652 
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Florida  Cancer  Specialists-  1 225064520  i 
Foil  Charlotte  j 

22395  Edgewater  Drive 
Port  Charlotte,  FL  33980 


Florida  Cancer  Specialists-  1225064520 
Venice 

901  South  Tamiami  Trail 
Venice,  FL  34285 

Florida  Cancer  Specialists-  1225064520 


HA  ;nL-[0  on 


6001  21st  Avenue  West 
nton,  FL  34209 


28C0'10 


03/08/2006 


1740207539 


suite  A 


Molc~u!ar  Imaging  at  Z7-7,27463Z 
Sequoia  Imaging  Center 
4949  W.  Cypress  Avenue 
Visalia,  CA  93277 

Jersey  Radiologists  527995 
2128  Kings  Highway 
Oakhurst,  NJ  07755 


330211 


08/08/2006 


08/08/2006 


Mornoria!  Hermann 
Soiitlicast 

1 1 800  Astoria  Boulevard 
Houston,  TX  77089 


741152597 


08/03/2006  TX 
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Kem  Radiology  Medical 

Group 

2301  Bahamas  Drive 
Bakersfield,  CA  93309 

1720023997' 

08/08/2006 

Bon  Secours  St.  Francis 
Medical  Center 

13710  St.  Francis 

Boulevard 

Midloilii-n,  VA23114 

311716973 

08/08/2006 

MMI/Maine  General 
Waterville 

51  US  Route  1 

Scarboroiigh,  ME  04074 

327079 

08/08/2006 

Meant  Adams  Imaging 

3911  Castlevale  Road 
Yakimaw,  WA  98902 

8857843 

08/08/2006 

Caiilion  Roanoke  Memorial 
Hospital 

2001  Crystal  Spring  Avenue 
Rormoke,  V A  240 1 4 

490024 

08/08/2006 

Geton  Medical  Center, 
Nuclear  Medicine  Dept. 

1900  Sullivan  Avenue 

Baly  City,  CA 

94015-2229 

50289 

08/08/2006 

AnicU  Imaging  Center 

2403  Loy  Drive 

Lafayette,  IN  47909 

224390 

08/08/2006 

A.dvariced  Diagnostic 
Ulia£iMg.  PC 

1 120  Professional 

iioiiievaru 

Evansville,  IN  47630 

639970 

08/08/2006 

Queen  of  Peace  Ho^ital 

301  Second  Street  NE 

New  Prague,  MN  56071 

241361 

08/08/2006 
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FCS/Axcess 
Diagnosis/Sarasota 
600  N.  Cattleman  Road 
SaraS'jia,  FL  34232 


NSMS-Greenville,  IL 
4253  Argosy  Court 
MaOison,  WI  53714 

FCS/Axcess 
DiagTsOsis/V  enice 
842  Sunset  Lake  Boulevard 
Venice,  FL  34292  . 


Leadiiig  Edge  Radiation 
8715  5th  Avenue 
Hrooklyn,  NY  1 1209 


Kcaa  Tarbet  Cancer  Center 
4201  Medical  Center  Drive 

Suite  180 

McKinney,  TX  75069 
McLaughlin  &  Marte,  M.D, 

llp 

3850  Tampa  Road 

Suite  202 

Palm  Harbor,  FL  34684 


■jiyiinL.oii  ivieaicai  L.ei 
2300  South  16th  Street 
I  mcoln,  NE  68502 


2.01558E+11 

08/08/2006 

1225064520 

08/08/2006 

208196 

08/08/2006 

1225064520 

08/08/2006 

WEMlll 

09/05/2006 

OOW753 

09/05/2006 

1003862079 

09/05/2006 

280003 

09/05/2006 

.  >,  -i  j, .  y* 
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Spartanburg  Regional 

Medical  Center 

101  E.  Wood  Street 

Spaiianburg,  SC  29303 

420007 

09/05/2006 

SC 

520064 

09/05/2006 

FIIN  Memorial  Hospital 

1045  W.  Stephenson  Street 
Freeport,  IL  6 1 032 

140160 

09/05/2006 

“  '' 

Soiithw'est  Washington 
Mftiilca!  Center 

400  NE  Mother  Joseph 

Fiece 

Vancouver,  WA  98668 

500050 

09/05/2006 

WA 

Si.  Lukes  Center  for 

DiagnrisSc  Imaging 

6  McBride  and  Sons 
Corporate  Center  Drive 

Suite  101 

Ce— v.r.eia,  MO  63005 

47006 

09/05/2006 

MO 

The  Stamford  Health 

System 

ShclbouiTi  Road  &  West 
Broad  Street 

Sf.mfofd,  CT  06904 

70006 

C9/05/2006 

1 

Hager. stov/a  Imaging,  LLC 

1 1 50  A  Professional  Court 

Hag*  r.stown,  MD  21741 

1518914936- 

09/05/2006 

MD 

GCM  Suburban  Imaging 
6420  Rockledge  Drive 

Suite  3100 

MD  20817 

409623 

09/05/2006 

MD 

AHianre  Imaging-No.  Idaho 

Iina<y*ng 

2003  Lincoln  Way 

Coeur  d'Alene,  ID  838 14 

1790291 

09/05/2006 

ID 
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IIPMA  PET  Center  j 

22710  Professional  Drive 
Suite  104 

Kingwood,  TX  77339 

001 9BY 

09/05/2006 

TX 

Parma  Community  General 
Hospital 

7007  Powers  Boulevard 
Pamia,  OH  44129 

360041 

09/05/2006 

OH 

• 

FaciGc  Shores  Medical 
Groiip  PET  Imaging 

1043  Elm  Street  #104 

Long  Beach,  CA  90813 

W 13494 

09/05/2006 

CA 

Clark  Memorial  Hospital 
1220  Missouri  Avenue 
Jeffersonville,  IN  47130 

15009 

09/05/2006 

IN 

Abilene  Imaging  Center, 

LLC 

750  North  18th  Street 

Abiieoe,  TX  79601 

FTA070 

09/05/2006 

TX 

DuBois  Regional  Medical 

Ceiiter 

100  Hospital  Avenue 
DuBois,  PA  15801 

390086 

1  .  4 

09/06/2006 

PA 

Meeker  County  Memorial 

Hospital 

612  South  Sibley  Avenue 
Litrhfleld,  MN  55355 

241366 

09/06/2006 

hm 

' 

Memorial  Health 

4700  Waters  Avenue 

Savannah,  GA  31403 

110036 

09/06/2006 

GA 

St.  Luke's  Regional  Medical 
Center,  Ltd. 

190  E.  Bannock  Street 

Boise,  ID  83712 

130006 

09/06/2006 

ID 

Radiology  Consultants 
Imaging  Center 

400  Avenue  K,  SE 

Winter  Haven,  FL  33880 

U3944 

09/06/2006 

11^ 

17660 
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Patient  Comprehensive 
Cancer  Center 
4352  North  Josey  Lane 

Canolltor  ,  TX  75010 


(K)83BY 


40015 


The  University  of 
Tennessee  Medical  Center 
1924  Alcoa  Highway 
Knoxville,  TN  37920 


K -iiirion  Therapy  Regional  7/215 

Cci  itnrs-Naples 

800  Goodlette  Road 

Suite  110 

Naples,  FL  34102 


St.  Mary's  Medical  Center  5 1 0007 

2^0  First  Avenue 
Huntington,  WV  25702 


Mr  K ;  r,ney  Regional  Cancer  C07 1 1 W 


1659307973 


4501  Medical  Center  Drive 
McK-nney,  TX  75069 

WCA  Hospital  330239 

?0  Box  840 
Jamestown,  NY  14701 

Grants  Pass  Imaging  and  165930 

Oiagnosne  Center,  LLC 
1619  NW  Hawthorne 

Suite  no 

Graiiis  Pass,  OR  97526 

nist  Memorial  Hospital-  250100 
-Golden  Triangle 
2520  5th  Street  North 
Columbus,  MS  39705 


Florida  Medical  Clinic 
13417  US  Highway  301 
Dade  City,  FL  33525 


39715 


09/06/2006  TX 


C9/06/2006 


09/06/2006 


iBliqaoH 


19/06/2006  hW 


09/06/2006  TX 


09/06/2006  |N  Y  207  Foote  Avenue 


09/06/2006 


09/06/2006  MS 


09/06/2006  FL 
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Saint  Clare's  Hospital  ' 

400  West  Blackwell  Street 
Dover,  NJ  07801 

310067 

09/06/2006 

Radiaiion  Medicine 
Associates 

2202  South  77  Sun  Shine 
Stiip 

Suite  E 

Harlingen,  TX  78550 

00645N 

09/06/2006 

The  Radiology  Clinic,  LLC 
208  McFarland  Circle 

North 

Tuscaloosa,  AL  35406 

13089 

09/06/2006~ 

Day  Area  Hospital 

1775  Thompson  Road. 

Coos  Bay,  OR  97420 

30090 

09/06/2006 

MMI/St.  Mary's  Hospital 

51  US  Route  1 

Scaihorougii,  ME  04074 

327079 

Gulf  Coast  Medical 
B-r.grio.siic  Center 

2024  State  Avenue 

Par-nia  City,  FL  32405 

30930 

09/06/2006 

Diagnostic  Radiology 
Systems,  Inc. 

1010  Medical  Center  Drive 
Powderly,  KY  42366 

9366001 

09/06/2006 

Lewis  Gale  Medical  Center 
1900  Electric  Road 

Salem,  VA  24153 

490048 

09/06/2006 

Radiology  Diagnostic 

Center 

1310  Las  Tablas  Road 

Suite  103 

Templeton,  CA  93465 

W7491 

09/06/2006 

Weslaco  Nuclear  Imaging 

Center 

913  S.  Airport  Drive 
Weslaco,  TX  78596 

1780796219 

09/06/2006 

17662 
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Augusta  Medical  Center , 

78  Medical  Center  Drive' 
Fishersville,  VA  22939 

490018 

12/05/2006 

VA 

' 

Nevada  Cancer  Center 

2851  North  Tenaya  Way 
l4is  Vegas,  NV  89128 

VWQBHJ 

12/05/2006 

NV 

#100 

Wellstar  Kennestone 

Iiospital  Imaging  Center 

340  Kennestone  Hospital 
Boulevard 

Marietta,  GA  30060 

110035 

12/05/2006 

GA 

Suite  LLIO 

Ashtiihula  County  Medical 

Center 

2412  Lake  Avenue 
A-hUhula,  OH  44004 

1285607416 

12/05/2006 

Oil 

Tlie  Regional  Cancer 

t^eiiter 

Rowan  Regional  Medical 

Center 

514  Corporate  Circle 
Salisbury,  NC  28147 

340015 

12/05/2006 

NC 

The  Pottsville  Hospital  and 
Wame  Clinic 

420  South  Jackson  Street 
Pottsville,  PA  17901 

390030 

12/05/2006 

?A  . 

Georgetown  Memorial 
Hospital 

CQ6  Blackriver  Road 

Geoigs^tuwo,  SC  29442 

1982604021 

12/05/2006 

SC 

- 

Medical  Center  of 

Arlirivtrrn 

3301  Matlock  Road 
Arlington,  TX  76015 

450675 

12/05/2006 

TX 

Valley  View  Regional 

Hospital 

430  N.  Monte  Vista 

Ada,  OK  74820 

370020 

12/05/2006 

OK 

Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


Mohtgomery  Medical 
Services 

644  Maysville  Road,  Suite 

10 

Mount  Sterling,  KY  40353 

9141 

Medical  Outsourcing 
Services,  LLC 

5409  N.  Knoxville  Avenue 
Peoria,  IL  61614 

211224 

Medical  Outsourcing 
Services,  LLC 

1 300  N.  Main  Street 
Rushville,  IN  46173 

223260 

Mayo  Clinic  Arizona 

13400  E.  Shea  Boulevard 

Scottsda’u^  AZ  85259 

WCTGB 

Door  County  Memorial 

Hospital 

323  S.  18th  Avenue 

Sturgeon  Bay,  WI  54235 

1093743874 

Ceriter  for  Diagnostic 
Iinagirig-Sartell 

166  19th  Street  S. 

Saiteil,  MN  56377 

C01307 

South  Texas  Institute  of 

Cancer 

1205  South  19th  Street 
Ccrous  Christi,  TX  78405 

0065AZ 

Dei  Sol  Medical  Center 
10460  Vista  Del  Sol 

El  Paso,  TX  79925 

450646 

University  Hospital 

818  St.  Sebastian  Way 
Augusta,  GA  30901 

1 10028 

St.  John  Health  System- 

Tulsa,  OK 

1923  S.  Utica  Avenue 

Tulsa,  OK  74104 

370114 

12/05/2006 


12/05/2006 


12/05/2006  IN 


12/05/2006  AZ 


12/05/2006  WI 


12/05/2006  fvlN  Suite  100 


12/05/2006 


12/05/2006  1 


12/05/2006  GA  Suite  103 


12/05/2006  OK 
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Allen  Memorial  Hospital 

1 825  Logan  Avenue 
Waterloo,  LA  50703 

160110 

Craig  General  Hospital 

735  North  Foreman  Street 
Vinita,  OK  74301 

370065 

Vision  Imaging  of  Kingston 

5 1 7  Pierce  Street 

Kingston,  PA  1 8704 

86463 

Lake  Hospital  Mentor 

Campus 

9485  Mentor  Avenue 

Mentor,  OH  44060 

360098 

Excela  RCL  PET  CT 
Imaging,  LLC 

200  Village  Drive 
Grccnsburg,  PA  15601 

1144260415' 

Kousay  Al-Kourainy,  MD 
5395  Ruffin  Road  #202 

San  Diego,  CA  92123 

A39783 

Memorial  Hermann 
Northwest  Ho^ital 

1635  North  Loop  West 
Houston,  TX  77008 

450184 

Accu/Site  PET/CT  Imaging 

Center 

30  Harrison  Street 

Johnson  City,  NY  1 3790 

DD1474 

DDIS-Bond 

9  Bond  Street 

Brooklyn,  NY  11201 

687s41 

West  Valley  Radiology 
Medical  Group 

7301  Medical  Center  Drive 
West  Hills,  CA91307 

nw5870A 

12/05/2006  IIA 


12/05/2006  OK 


12/05/2006 


12/05/2006  CA 


12/05/2006 


12/05/2006 


12/05/2006 


12/05/2006  CA  Suite  103 


17666 
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Westside  Diagnostic  and 
Thcrarieutic  Medical 
Center,  LLC 
12524  West  Washington 

Boulcvaru 

Los  Angeles,  CA  90066 


DDIS-Still 

1783  Stillwell  Avenue 
Brooklyn,  NY  11223 


Alpena  Regional  Medical 

Center 

1501  W,  Chisholm  Street 
Alrn  iia,  MI  49707 

Santa  Monica  Imaging 

Center 

1245  16th  Street 

Suite  105 

Monica,  CA  90404 


360058 


150001 


St.  Mary's  Health  Center 
100  St.  Mary’s  Medical 

Pla-a 

Jefferson  City,  MO  65101 


Ea.st.side  PET  Center,  LLC 
46  Medical  Park  East  Drive 

Dimiineham,  AL  35023 

United  Regional  Health 
Care  System 
1600  8th  Street 
Wichita  Falls,  TX  76301 


260011 


1619925070 
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Denton  Regional  Medical 
Center 
3535  S.  1-35 
Denton,  TX  76210 


Canton-Potsdam  Hospital 
50  Leroy  Street 
Potsdam,  NY  13676 


St.  John  Macomb  Hospital 
11800E.  12  Mile  Road 
Warren,  MI  48093 


Cievciand  Regional 
Medical  Center 
201  East  Grover  Street 
Shelby,  NC  28150 


Blueneld  Regional  Medical 

Center 

500  Cherry  Street 
Bill,  WV  24701 


Chaiies  Cole  Memorial 

Hospital 

1001  East  Second  Street 

Cor.  I  ttii  &jn>rt,  PA  16915 

New  Jersey  State  Open  MRI 
1 55  State  Street 


450634 


161012691 


230195 


340021 


510071 


390246 


85238 


¥/estcoast  Radiology 
501  S.  Lincoln  Ave. 

Clears  aer,  FL  33756 


Tlie  Iowa  Clinic  /  PETCO, 

LLC 

1221  Pleasant  Street 
Dos  Moines,  lA  50309 


17668 
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40635 


12/06/2006 


Co^^sial  Bend  PET  Scan,  r  i  r4014 
Ltd.  ■ 

1 533  5th  Street 
Corpus  Christi,  TX  78404 


12/06/2006 


12/06/2006 


12/06/2006  TX  |301  University  Blvd. 


iiiagnostic  Imaging  1 1 14982808 

Services,  LLC 

11110  Medical  Campus 

Road,  Suite  204 

Hagerstown,  MD  21742 

North  Memorial  Medical  1 85 1 344907 


12/06/2006  MD 


12/06/2006  iMh 


3435  West  Broadway 
Robbinsdrlc,  MN  55422 

Hays  Medical  Center 
2220  Canterbury  Drive 
Hays,  KS  67601 

St.  Patrick  Hospital 
Sc  Health  Sciences  Center 
500  West  Broadway 
Missoula,  MT  59802 


Park  Ridge  Hospital 
100  Hospital  Drive 
Hendersonville,  NC  28792 


1023032588 


12/06/2006  KS 
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McKenna  Memorial 

Hospital 

598  N.  Union  Street 

New  Braunfels,  TX  78130 

450059 

NSMS-Parkland 

Farmington,  Mo 

4253  Argosy  Court 

Madison,  WI 53714 

208196 

Alton  Memorial  Hospital 

1  Memorial  Drive 

Alton,  IL  62002 

14002 

Medical  City  Dallas 

Hospital 

Diagnostic  Imaging 

Dallas,  TX  75230 

20943901 

Mercy  Medical  Center 

301  St.  Paul  Place 

Baltimore,  MD  21202 

210008 

St.  Joseph's  Medical  Center 
503  N.  3rd  Street 

Bidliierd,  MN  56^1 

240075 

Covenant  Healthcare 

600  Irving  Street 

Saginaw,  MI  48602 

1457354318 

Litile  Company  of  Mary 
Hospital 

2800  West  95th  Street 
Evergreen  Park,  DL  60805 

140179 

Marion  General  Hospital 
Progressive  Medical 
liTfspine 

830  N.  Theatre  Drive 
Marion,  IN  46952 

1457354318 

Escondido  Pulmonary 
Medical  Group 

5395  Rufhn  Road 

Suite  202 

S.an  Diego,  CA  92123 

\V301 

12/06/2006 


12/06/2006  W1 


12/06/2006  IL 


12/06/2006  TX  17777  Forest  Lane 


12/06/2006  \MH 


12/06/2006 


12/06/2006  IL 


12/06/2006 


12/06/2006  CA 


17672 
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NSMS-Darlington,  WI 

209  Limestone  Pass 

Cottage  Grove,  WI  53527 

92420 

12/06/2006 

WI 

Santa  Fe  Imaging,  LLC 

1640  Hospital  Drive 

Santa  Fe,  NM  87505 

400521037 

12/06/2006 

NM 

Suncoast  Imaging  of  Port 

Orange 

1 680  Dunlawton  Avenue 

Port  Orange,  FL  32127 

40370B 

12/06/2006 

FL 

Great  Basin  Imaging 

2874  N  Carson  Street 

3rd  Floor 

Carson  City,  NV  89706 

WJBDK 

12/06/2006 

NV 

St.  Francis  Hospital  & 

Health  Centers 

1201  Hadley  Road 
Mooresville,  IN  46158 

1457354318 

12/06/2006 

IN 

Lns  Colinas  Cancer  Center 
7415  Las  Colinas  Boulevard 
living,  TX  75063 

00J062 

12/06/2006 

TX 

ADI 

4006  Jonathan  Street 
Waterloo,  lA  50701 

115454 

12/06/2006 

lA 

St  Francis  Hospital  & 

Health  Centers  South 

8111  S.  Emerson  Avenue 

Indianapolis,  IN  46237 

1457354318 

12/06/2006 

IN 

Central  Baptist  Diagnostic 

Center 

1 00  Southland  Drive 

Lexington,  KY  40503 

9375001 

06/14/2006 

KY 

Suite  B 

Baptist  Health  Medical 
Centcr-NLR  PET/CT 

3500  Springhill  Drive 

North  Little  Rock,  AR 

72117 

5F437 

05/03/2007 

AR 

Suite  100 

17674 
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Diagnostic  Centers  of  , 
Americ.a 

6080  Boynton  Boulevard 
Suite  140 

Boynton  Beach,  FL  33437 


Center  for  Integrative 
Cancer  Medicine,  P.A 
1 733  Curie  Drive 

Suite  305 

El  Paso,  TX  79902 


St.  Luke's  Hospital 
1026  A  Avenue  N.E. 
Cedar  Rapids,  lA 
52406-3026 


Shared  PET  Imaging,  LLC  ■ 
Cincinnati  OH 
Fdcn  Avenue  &  Albert 
Sahin  Way 

Cincinnati,  OH  45219 

Tntvgiutcd  Magnetic 
liTi  aging 

7100  University  Court 
MontgoiTiery,  AL  36117 

Northwest  PET  Imaging 
265  N.  Broadway  Street 
Portland,  OR  97227 


Ceiiler  for  Diagnostic 
Imaging  -  St.  Louis  Park 
5775  Wayzata  Boulevard 
#190 

St.  Louis  Park,  MN  55416 


Ponca  City  Medical  Center 
1900  North  14th  Street 
Ponca  City,  OK  74601 

Sarifuid  Health 
1305  W.  18th  Street 
Sioux  Falls,  SD  57117 


08/22/2007  FL  N/A 


003 15U 


160045 


-  ID01511 


105512 


C01307 


370006 


430027 


08/22/2007  TX  \N/A 


08/22/2007 


08/22/2007  PH  m/A 


08/22/2007  AI 


08/22/2007  PR  \N/A 


08/22/2007  MN  \N/A 


08/22/2007  OK  MA 


08/22/2007  SD 


Federal  Register / Vol.  73,  No.  63 /Tuesday, -April  1., 2008 /Notices, 


08/22/2007 


17677 


Central  Valley  PET 

Imaging 

4744  Quail  Lake  Drive 
StocklAn,  CA  95207 

00A484230 

PET/CT  Imaging  Center 
4000  N.  Ulinois  Lane 
Swansea,  IL  62226 

201339 

Memorial  Medical  Center 

1 105  W.  Frank  Avenue 

Suite  100 

TA!n.m,  TX  75901 

450211 

Rockingham  Memorial 
Hospital 

235  Cimtrell  Ave 

Ilarrisonburg,  VA  22801 

490004 

Regions  Imaging  Center 

401  Phalen  Boulevard 
41101C 

St.  Paul,  MN  55101 

240106 

Florida  Hospital  Imaging, 

LLC 

335  Clyde  Morris 

Boulevard 

Suite  250 

Ormond  Beach,  FL  32174 

1104876358 

Hutchinson  Clinic,  PA 

2101  North  Waldron  Street 
Hutchinson,  KS  67502 

1043298474 

Pdikvvest  Imaging 

3676  Parker  Boulevard 
Pueblo,  CO  81008 

455838 

St.  Clair  Hospital/UPMC 
Cancer  Center  PET/CT 

1000  Bower  Hill  Road 

Pittsbiugh,  PA  15243 

1699708792 

St.  Joseph  Mercy  Oakland 
(SJMO) 

44405  Woodward  Avenue 
Pontiac,  MI  48341 

1457354318 

08/22/2007  IL  PET/CT  Imaging 

Ceriicr 


08/22/2007 


08/22/2007 


08/22/2007  MN 


17678 
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Edward  Hospital 

801  S.  Washington  Street 
Naperville,  IL  60540 

140231 

08/22/2007' 

IL 

N/A 

East  Montgomery  Imaging 

Ceiitei 

6880  Winton  Blount 

Bouleyard 

Montgomeiy,  AL  36117 

58866 

08/22/2007 

AL 

N/A 

Memonal  Hospital  of 
Maiiinsville  and  Henry 

County 

320  Hospital  Drive 

Maitinsville,  VA  241 12 

490079 

08/22/2007 

VA 

N/A 

Thomas  Hospital 

750  Morphy  Avenue 
Fairhope,  AL  36532 

10100 

08/22/2007 

AL 

N/A 

PoiilaTiu  Adventist  Medical 

^6£kiCr 

10123  SE  Market  Street 

Poi  dand,  OR  97216 

380060 

08/22/2007 

OR 

H/A 

Nash  Healthcare  System, 

liic, 

2460  Curtis  Ellis  Drive 
Rocky  Mount,  NC  27804 

340147 

08/22/2007 

NC 

N/A 

Noitb  Broward  Medical 

Cenur 

201  E.  Sample  Road 
Dc^rfl-ld  Beach,  FL  33064 

100068 

08/22/2007 

t  \ 

FL 

■  '  f ; .  '  ^ 

Center 

320  West  18th  Street 
H^Vinsville,  KY  42240 

180051 

08/22/2007 

KY 

N/A 

Greater  Houston  Imaging, 
LP. 

6565  West  Loop  South 

Suite  100 

Bellaire,  TX  77401 

FTNFXl 

08/22/2007 

TX 

N/A 
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Genesys  Regional  Medical 
Center 

One  Genesys  Parkway 
Grand  Blanc,  Ml 
48439-8066 

Gei^Jnger  Medical  Center 
100  North  Academy 
Avenue 

Danville,  PA  17822 


Citrus  Diagnostic  Center 
922  N  Citrus  Avenue 
Crystal  River,  FL  34428 

Middlesex  Hospital 
534  Saybrook  Road 

Middletown,  CT  6457 

Gc’ linger  Wyoming  Valley 
Medical  Center 
1000  East  Mountain  Drive 
Wilkes-Barre,  PA  18711 


Cacfton,  IL  -  Northern 
Shai  ed  Medical  Services 
209  Limestone  Pass 
Couage  Grove,  WI  53527 


Self  Regional  Healthcare 
102  Academy  Street 

Greenv/oed,  SC  29646 


Bristol  Hospital 
Brewster  Road 
Bristol,  CT  0601 1 


East  Texas  Hematology  & 
Oncology  Clinic,  PA 
1202  West  Frank  Avenue 
I  j'fkia,  TX  75904 


St.' John  River  District 
Hospital 

4100  River  Road 
East  China,  MI  48054 


230197 

08/22/2007 

390006 

08/22/2007 

K5374 

08/22/2007 

70020 

08/22/2007 

390270 

08/22/2007 

208196 

08/22/2007 

420071 

08/22/2007 

70029 

08/22/2007  ( 

CCT37K 

08/22/2007  ' 

230241 

08/22/2007 

F.O.  Box  977 

N/A 
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Morgan  Hospital 

2209  John  R  Wooden  Drive 
Mailinsville,  IN  46151 

150038 

Cotton  O'Neil  Cancer 

Center 

1414  SW  8th  Street 

Topeka,  KS  66606 

1811944457  • 

Bames-Jewish  West  County 

Hospital 

12634  Olive  Boulevard 

St  Louis,  MO  63141 

260162 

Hardin  Memorial  Hospital 
913  North  Dixie  Avenue 

Eli7abcthtown,  KY  42701 

180012 

Caricer  Institute  of  Florida, 
LLC 

894  E.  Altamonte  Drive 
AltaraoDtc  Springs,  FL 

32701 

72793 

Community  Hospital,  New 
Port  Richey 

5637  Marine  Parkway 

New  Port  Richey,  FL  34652 

100191 

Pulaski  Community 

Hospital 

2400  Lee  Highway 

Pulaski,  VA  24301 

490116 

Advocate  South  Suburban 
Hospital 

17800  S.  Kedzie  Avenue 
Hazel  Crest,  EL  60429 

3.62169E+11 

St.  Vincent's  Medical 

Center 

2800  Main  Street 

Bridgeport,  CT  6606 

70028 

08/22/2007  IN 


Cayuga  Medical  Center  at 
Ithaca 

3218  Wilkins  Road 
Ithara,  NY  14850 


330307 


08/22/2007  MO 


08/22/2007  KY 


08/22/2007  FL  IN/A 


08/22/2007  FI 


08/22/2007 


08/22/2007 


08/22/2007 


08/22/2007 


17682 
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imrr—  cl-ST  JoSCphs 
hiayo  Health  Stystem 

1025  Marsh  Street 

Ma  v^to  MN  56002-8673 

240093 

08/22/2007 

MN 

rO  Box  8673 

Kell  West  Regional 

Hospital 

5420  Kell  West  Boulevard 
¥/ichita  Falls,  TX  76310 

450827 

03/22/2007 

TX 

N/A 

Ai'rora  Medical  Center 

Ker.r.sha 

10400  75th  Street 

Kf^ncha,  WI  53142 

520189 

08/22/2007 

V/I 

N/A 

Auforp  Lakeland  Medical 

Center 

W3985  County  RdNn 

EiVhoiT.WI  53121 

520102 

08/22/2007 

Wl 

N/A 

M uncxvn  Medical  Center 

1105  Sixth  Street 

Traverse  City,  MI  49684 

230097 

08/22/2007 

MI 

N/A 

^^nsas  City  Cancer  Center 
-  North 

8700  Greenhills  Road 

K^ns  .s  City,  MO  64154 

5650000E 

03/22/2007 

MO 

N/A 

PET  Imaging  Center  of 

Maine  - 

385  Union  Street 

Suite  115 

Bangor,  ME  04401 

10211501 

08/22/2007 

ME 

N/A 

SMS  -  Chester,  IL 

1900  State  Street 

Chester,  IL  62233 

203196 

08/22/2007 

IL 

N/A 

PET  of  Reston,  LP 

1800  Town  Center  Drive 
Suite  1 1 5 

Resion,  VA  20190 

G01960P03 

08/22/2007 

VA 

N/A 

Healthcare  Imaging  Center 
4334  Central  Ave 

Riverside,  CA  92506 

ZZZ14451Z 

08/22/2007 

CA 

N/A 
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Robert  Wood  Johnson 
University  Hospital  at 

Harniltoii 

1  Hamilton  Health  Place 
Hamilton,  NJ  08690 


ilOllO 


[Nortbside  Hospital 
1000  Johnson  Ferry  Road 
[Atlanta,  GA  30342 


110161 


Aurora  Medical  Center 

Ker-osha 

10400  75th  Street 

Kenosha,  WI  53142 


520189 


PaitueiB  Imaging  Center  of 

SaTtioOia 

1250  S.  Tamiami  Trail 

Suite  103 

Sara  uta,  FL  34239 


Q0353 


Memorial  Medical  Center 
216  Sunset  Place 
iNeillsville,  WI  54456 


521323 


jCeiitrai  Virginia  Imaging, 

LLC 

1900  Tate  Spings  Road 

Suite  21 

Lynchburg,  VA  24501 


1578594412 


Los  Alamitos  Medical 

Ceiiter 

3951  KatellaAve 
Los  Alamitos,  CA  90720 


50551 


Valley  Advanced  Imaging, 

i!  LC 

2403  Butler  Street 
Faston,  PA  18042 


1417907023 


Good  Samaritan  PET/CT 
and  Imaging  services 
1245  Montauk  Hwy 
West  Islip  NY  11795 


330286 


08/22/2007 

08/22/2007 

08/22/2007 

08/22/2007 

CS/22/2007 

08/22/2007 

08/22/2007 

08/22/2007 

08/22/2007 


17684 
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Scoi-land  Memorial  Hospital  340008 
5(X)  Lauchwood  Drive 
L^unnDurg,  NC  28352 

^ 1639135643 


Provide  fice  Hospital 
1150  Vamum  Street  NE 
Washington,  DC  20017 


The  Angeles  Clinic  and 
ppqr-.rch  Institute 
11818  Wilshire  Boulevard 
Suite  200 

Los  Angeles,  CA  90025 

Rose  Radiology  Centers, 

file. 

5107  N.  Armenia  Avenue 
Tampa,  FL  33603 


90C06 


VI 5 185 A 


1629162904 


1811944101 


Texas  Oncology  East 
Houston 

13111  East  Freeway 
Houston,  TX  77015 


NSMS  -  St.  Joe's  -  Breese,  208196 

95 1 5  Holy  Cross  Lane 
Brecs-c.,  IL  62230 


UT  Cancer  Institute  3711381 

7945  Wolf  River  Boulevard 

Gftrrnantowu,  TN  38138 


Fresno  Imaging  Center  H/A 
-5191  N.  Rhesta  Avenue 
Fresno,  CA  93710 

IiTiaging  Consultants  Inc.  at  327085 
Su-rdy  Memorial 
2 1 1  Paric  Street 
Attleboro,  MA  02703 


G8/22/2007' 


08/22/2007 


08/22/2007  DC 


08/22/2007  CA  N/A 


08/23/2007 


08/23/2007  TI4  TN/A 


08/23/2007 


08/23/2007  MA  N/A 


08/22/2007  FL  Bide  B 


03/22/2007 
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Fairfax  PET  Imaging 
Center,  LLC 

8503  Arlington  Boulevard 
Lower  level 
Fairfax,  VA  22031 


City  Hospital,  Inc. 

2500  Hospital  Drive 

Martir.^burg,  WV  25401 


White  Plains  Radiology 
Associates  PET  Center 
Davis  and  Post  Roads 
White  Plains,  NY  10601 


1861433674 


08/23/2007 


510008 


W11842 


Flower  Hospital 
5200  Harroun  Road 
Sylvania,  OH  43560 


Dekalb  Memorial  Hospital 
1316  E.  7th  Street 
Auburn,  IN  46706 


St.  John  Hospital  and 
Medical  Center 
1315  Macom  Drive 
N-pcrviiie,IL  60564 

Bayheabh  Medical  Center 
540  S.  Governors  Avenue 
Dover,  DE  19904 

Irn^icCare 

713  Troy-Schenectady  Road 
Suits  124 

NY  12110 


17686 
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ith-ide  Regional  Medical  490067 

[ilvi 

01  South  Adams  Street 

c.r=>.iirg,  VA  23803 

East  Alabama  Medical  29 
Center-Aubum  Diagnostic 

trnaging 

1527  Professional  Parkway 
Aubam,  AL  36830 


Trover  Health  System 
900  Hospital  Drive 


1457354318 


Lioctwrs  Hospital  at  450869 

RcnA:r.:,.vc,  Ltd 
5501  S.  McColl  Road 
r^r^Tg,  TX  78359 

Twin  Lakes  Imaging  Center  1023040870 
1890  LPGA  Boulevard 
Daytona  Beach,  FL  321 17 


90073 


Warren  General  Hospital  390146 
2  Crescent  Park  West 
Warren,  PA  16365 


Reid  Hospital  Health  Care  14573543 1 8 

Services 

1401  Chester  Boulevard 
Richmond,  IN  47374 

Orange  City  Area  Health  1 6 1 360 

System 

1000  Lincoln  Circle  SE 
Orar=ge  City,  LA  51041 


08/23/2007  VA  N/A 


08/23/2007 


08/23/2007  IN  N/A 


08/23/2007  lA  N/A 
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Mercy  Hospital  Clermont 
3000  Hospital  Drive 
Batavia,  OH  45103 


Arroyo  Grande  Community  50016 
Hospital 

345  South  Halcyon  Road 
AjToyo  Grande,  CA  93454 


HealthEast  St.  John's 
Hospital 

1575  Beam  Avenue 
Maplewood,  MN  55109 


St.  Joseph's/Candler  Health  1 10024 
System 

5353  Reynolds  Street 
Savannah,  GA  31405 


208196 


Duke  Raleigh  Hospital  340073 
3-100  Wake  Forrest  Road 
Raieigh,  NG  27609 


Advaiiced  Radiology  33012 

Services  &  The  Center  for 
Women 

400  Plaza  Court 

East  Stroudsburg,  PA  18301 


Coir-munity  Hospital  140125 

10020  Donald  S.  Powers 

Drive 

Munster,  IN  4632 1 


Avant  Imaging  -  Woodland  14573543 1 8 
Health  Center 
7575  Grand  River  Avenue 
Brighton,  MI  48114 


EVDI  Medical  Imaging  -  1 164434098 

East  Mesa 

6424  E.  Broadway  Road 
Mesa,  AZ  85206 


08/23/2007 

GA 

08/23/2007 

EL 

08/23/2007 

NC 

08/23/2007 

PA 

08/23/2007 

IM 

08/23/2007 

MI 

08/23/2007 

AZ 

17688 
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NSMS  -  St.  Louis,  Mo  - 
ARCH  Medical 

209  Limestone  Pass 

Cottage  Grove,  WI  53527 

47013 

CNY  PET  LLC 

5100  West  Taft  Road 
Livcipool,  NY  1 3088 

AA0672 

MCMI 

3000  Telegraph  Avenue 
OcASand^  CA  94609 

7.77.27496Z 

Grteo  Clinic,  LLC 

1200  S.  Farmerville  Street 
Ruston,  LA  71270 

57387 

Fayette  Memorial  Hospital 
3542  North  Western 

Avenue 

Conncrsville,  IN  47331 

150064 

Caroiinas  Medical  Center  - 

Union 

600  Hospital  Drive 

Moqtoc,  NC  281 12 

340130 

Citrus  Medical  Imaging 
Associates,  Inc. 

1000  Lakes  Drive 

Suite  170 

West  Covina,  CA  91790 

Hv/2326 

Radiation  Oncology  at 
WFUBMC 

Radiat-irsn  Oncology 

Medical  Center  Boulevard 
Winston-Salem,  NC  27152 

340047 

Harrison  County  Hospital 
245  Atwood  Street 

Corydon,  IN  47 1 1 2 

151331 

Thibodaux  Regional 

Medical  Center 

602  North  Acadia  Road 
Tlrihotiaux  LA  70301 

190004 

08/23/2007  WI  N/A 


08/23/2007  NY  Suite  2C 


08/23/2007  CA  N/A 


08/24/2007  NC  Wake  Forest 

University  Baptist 
Medical  Center 

Comnrchi^.nsive  Cancer 

Cetrzhr 


ommool  m  n/a 


08/24/2007  LA  N/A 
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'^>r 


1043262116 


222375652 


NSMS  -  Hot  Springs,  AR 
1600  Higdon  Ferry  Road 
Hot  Springs  AR  71913 


Pacinc  Oncology,  PC 
15700  SW  Greystone  Court 
Beaverton  OR  97006 


Cancer  Care  Associates 
1791  E.  Fir  Avenue 
Fresno,  CA  93720 

Mass;i « ij  v-citS  Mobile  PET, 
PC-  -  Newburyport 
25  Highland  Avenue 
Newburyport,  MA  01950 


Hematology  Oncology 
Assc-<'i«;es  of  Illinois 
6801  West  34th  Street 

EerwyTi,  IL  60402 


Massatisseiib  Mobile  PET,  327086 
?C  -  Haverhill 
140  Lincoln  Avenue 
HaverhiU.  MA  01830 

Coriiiib  Medical  Group  00K22> 
4851  135  East 

Suite  101 

Coriath,  TX  76210 

ew  England  PET  Imaging  52708 1 
arrSf-ter 
fiC  Elliot  Way 
Mf*-nchestcr,  NH  03103 

The  Surgery  Clinic 
1026  Goodyear  Avenue 
Gad^ien,  AL  35999 


Boston  Medical  Center 
Harrsion  Avenue 
Boston,  MA02118 


Mercy  Health  Center 
4190  24th  Avenue 
Foil  Gratiot,  MI  48059 


OS/24/2007  AR  TN/A 


03/24/2007  OR  m/A 


03/24/2007 


08/24/2007 


08/24/2007  IL  Suite  107 


.08/24/2007  MA  TN/A 


08/24/2007  TX  m/A 


08/24/2007  mi  .RJ/A 


08/24/2007  A.L  Suite  B- 101 


03/24/2007  KiA  Suite  1600 


1457354318  108/24/2007  MI  \N/A 


ime 


218890 


00K22X 


17690 
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09915215 


The  Cancer  Center  of  Santa  W13890 

Barhara 

300  W.  Pueblo  Street 
Santa  Barbara,  CA  93105 


Milfoi  d  Memorial  Hospital 
Bayiicalth  Medical  Center 
21  W.  Clarke  Avenue 
Miifrud,  DE  19963 


North  Coast  Cancer  Care 
417  Quarry  Lakes  Drive 
Sandosky,  OH  44870 

Paha  Beach  Gardens  Open  U9767 
liiiaging  Center 
3335  Bums  Road  #101 
Palm  Beach  Gardens,  FL 
33408 

Advanced  Medical  Imaging,  AB24179 

LLC 

1780  NW  Myhre  Road 
Silveidale,  WA  98383 

Swedish  American  Hospital  140228 
1401  E  State  Street 
Rockford,  IL  61 104 

Molecular  Diagnostics  of  99894 

Ea-Uem  Omaha 

1 17  North  32nd  Avenue 

Suite  100 

Omaha,  NE  68131 


1811942238 


Health  Village  Imaging 
1301  Route  72  West 

ManahawkJn,  NJ  08050 

ARM  Hazard 

100  Medical  Center  Drive 

Hazard,  KY  41701 


08/24/2007 

CA 

08/24/2007 

DE 

08/24/2007 

OH 

N/A 

08/24/2007 

FL 

N/A 

08/24/2007 

'WA 

Suite  1220 

108/24/2007 

IL 

N/A 

08/24/2007 


08/24/2007 


Suite  100 


08/24/2007 
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St.  E)ominic  Hospital 

969  Lakeland  Drive 

Jackson,  MS  39216 

250048 

08/24/2007 

MS 

N/A 

RCO A- Adventist  Health- 

Sequoia 

4949  W.  Cypress  Avenue 
Visalia,  CA  93271 

1427198696 

08/24/2007 

CA 

N/A 

McKee  Medical  Center 

2000  Boise  Ave 

Lovx-snd,  CO  80538 

60030 

CO 

N/A 

Bon  Secours  Richmond 
Comipnnity  Hospital 

1 500  North  28th  Street 
Richmond,  VA  23223 

490094 

08/24/2007 

VA 

N/A 

West  Houston  Medical 

Ccr.rcr 

12141  Richmond  Avenue 
Houston,  TX  77082 

450644 

08/24/2007 

TX 

N/A 

Shands  Teaching  Hospital 
and  Clinics,  Inc. 

2000  SW  Archer  Road 
Gainesville,  FL  32608 

100113 

08/24/2007 

FL 

Radiology,  Shands 
Medical  Plaza 

' 

Tanner  Medical  Center 

119  Ambulemce  Drive 
Carrollton,  GA  30117 

110011 

08/24/2007 

GA 

S^A 

OU  Medical  Center 

700  NE  13th  Street 
Oklahoma  City,  OK  73104 

1780631390 

08/24/2007 

OK 

N/A 

Tlie  Medical  Center  of 

Aurora 

1400  S.  Potomac  Street 
Aurora,  CO  80012 

60100 

08/24/2007 

CO 

#180 

AllenRidge  Diagnostic 
Imaging  Center 

520  Lecanto  Highway 
Lxcaitio,  FL  34461 

100023 

08/24/2007 

FL 

N/A 

The  PET  Center  at  BWMC 
305  Hospital  Drive 
Baltiiiiore,  MD  21061 

1124016696 

08/24/2007 

MD 

SUITE  302 
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Signet  Diagnostic  Imaging 
Services,  LLC 
8300  West  Sunrise 

Boulevard 

PlantHJion,  FL  33322  . 

Adiims  Diagnostic  Imaging 
20  Expedition  Trail 

Gettysburg,  PA  17325 

Jennie  Edmundson  Hospital 
933  E.  Pierce  Street 
Couocil  Bluffs,  lA  51503 

Holy  Cross  Hospital 
4725  N.  Federal  Highway 
Fort  Lauderdale,  FL  33308 

Medical  Lfniversity  of  Ohio 
3000  Arlington  Avenue 
Toledo,  OH  43614 

Daviess  Community 

Ilospi??! 

1 3 14  E  Walnut  Street 
Washington,  IN  47501 

JciT  Anderson  Regional 
Center 
2124  14th  Street 
Mendi^MS  39301 

Modesto  Imaging  Center 
157  E.  Coolidge  Avenue 
Modesto,  CA  95350 

Sioux  Center  Commmunity 
Hosnitai  and  Health  Center 
605  South  Main  Ave 
Sioux  Center,  lA  51250 

Southern  Ohio  Medical 

Ceiiter 

1 121  Kinneys  Lane 

PortsrncMiih,  OH  45662 


E8667 

08/24/2007 

65290 

08/24/2007 

160047 

08/24/2007 

100073 

08/24/2007 

1457354318' 

08/24/2007 

150061 

08/24/2007 

250104 

08/24/2007 

7.ZZ01977Z 

08/24/2007 

161346 

08/24/2007 

36C008 

08/24/2007  ( 

17693 


lii!a*^uig  Center 


17694 


Federal  Register/ Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


220071 


316005307 


arper  Imaging  Diagnostic  1 7302885 1 5 
Radio'ogy  Center 
5430  Tamiami  Trail 
Port  Charlotte,  FL  33952 


Hamblin  11457354318 

08  W.4thN.  Street 

rnstcwa,  TN  37814 

Pugci  Sound  PET  Imaging 
6SC3  220th  Street  SW 
Terrace,  WA 


Dc;«,  Hospital  N avarro  450147 

506  E.  San  Antonio  Street 
Victoria,  TX  77902 

PET  Imaging  of  Chicago  214832 

6801  West  34th  Street 
Suite  105 

Berwyn,  DL  60402  I 

imaging  Specialists  Group,  1 4 1 799 1852 

Ltd. 

3101  Churchill  Road 
Flower  Mound,  TX  75022 


08/24/2007  MA  N/A 


08/24/2007 


08/24/2007 
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OKOmed  Downtown 
Imaging 

2101  Crawford  Street 

Suite  1 1 5 

Houston,  TX  77002 


Clear  Lake  Regional 
Medical  Center 
500  Medical  Center 
Boulevaid 
Webster,  TX  77598 


Norton  Hospital 
315  East  Broadway 
Louisville,  KY  40202 


Saratoga  PET  Associates, 

I.I.C 

3  Emma  Lane 
Clifton  Park,  NY  12065 


lersesis  Health  Care  System 
2800  Maple  Avenue 
Znr.csviiie,  OH  43701 

T  ake  Cumberland  Regional 
liO^^pital 

27  Imaging  Drive 

euKY  42503 


Saint  Francis  Cancer 
Tn.stitute 

14  Doctors'  Park 

Cape  Girardeau,  MO  63703 


American  Health  Network 
of  IN,  LLC  -  PET/CT 
6820  Parkdale  Place 
!r!.3i;inspolis,  IN  46254 


PET  CT  Nuclear  Radiology, 

j! 

1501  Edisicio  Detantacourt, 
Suite  302 

Femadez  Juncos  Santorze, 
PR  909 


1780622464 


m/24/2001 


1063466035 


180088 


1356357172 


1457354318 


1457354318 


260183 


1164491775 


08/24/2007 


08/24/2007 


08/24/2007 


08/24/2007 


03/24/2007 


08/24/2007  MO  IN/A 


08/24/2007  IN 


08/24/2007  PR 


17696 
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NSMS  -  Reedsburg,  WI  1 295785079 
2000  North  Dewey  Street 

Reedsburg-,  WI  53959 


InMed  Diagnostic  Services  205040 
of  IL  r 

10419  Fleming  Road 
CarterviHe,  IL  62918 


Henrico  Doctors’  Hospital  490 1 1 8 
1602  Skipwith  Road 
Riebniond,  VA  23229 

Allianre  Imaging  -  United  8862377 
Gen*  ral  Hospital 
2000  Hospital  Drive 
Sedfo  Woolley,  WA  98284 


280020 


361316 


Mercy  Hospital  of  Willard  36 1 3 
1 10  E.  Howard  Street 
Willard,  OH  44890 


08/24/2007  mi  N/A 


08/24/2007  NC 


08/24/2007  IL  m/A 


08/24/2007  VA 


08/24/2007 


1255328621  08/24/2007 


1841261989  08/24/2007  AZ  \N/A 


08/24/2007  NE  N/A 


08/24/2007  on  m/A 


GS/24/2007  lOH  In/A 
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745800 


1701 03 A 


1295791325 


221970 


Lower  Columbia 

P  ti  ihOiOgiStS 

1606  East  Kessler 

I30U  Icvard 

!  />ngview,  WA  98632 

Newton  Medical  Center 
600  Medical  Center  Drive 
Newton,  KS  671 14 

Advanced  Imaging  Partners 
508  Cleveland  Street 
Great  Bend,  KS  67530 


etc  d  Medical  Imaging 
1040  Greenwood  Springs 

Boulevard 

ijrcenwGod,  IN  46143 


Avera  Sacred  Heart  Cancer  430012 


501  Summit  Street 
Yankton,  SD  57078 


ValleyCare  Medical  Center 
5555  W.  Las  Positas 

Bouicvafd 

Fte-nton,  CA  94588 

NSMS  -  Mena,  AR 
3 1 1  North  Morrow  Street 
M-nr5,AR  71953 


Me^'cnal  Hospital  Easton 
219  S.  Washington  Street 
Easifin,  MD  21601 


Ailianee  Imaging  -  The 
Vancouver  Clinic 
NE  87th  Avenue 
Vancouver,  WA  98664 


17698 
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Bast  Tennessee  Diagnostic 

Center 

1450  Dowell  Springs 

Boulevard 

Suite  210 

Knoxville,  TN  37909 

1710932553 

08/24/2007 

ir-I 

H/A 

•  . 

Nazareth  Hospital 

SiOO  Roosevelt  Boulevard 

PhiIndNphia,  PA  19152 

390204A 

08/24/2007 

PA 

N/A 

Good  Samaritan  Hospital 
2425  Samaritan  Drive 

San  Jose,  CA  95124 

50380 

08/24/2007 

CA 

H/A 

MeiiSnci"ia!Is*s  Imaging 
Ceriter 

1064  Keene  Road 

FL  34698 

AB585 

08/24/2007 

FL 

N/A 

NSMS  -  Pekin,  IL 

2355  Broadway  Road 
Pekin,  CL  61544 

1295785079 

08/24/2007 

IL 

H/A 

Bluegrass  Regional 

Imaginp,  LLC 

701  Bob-O-Link  Drive 

LfiAin£tOG,KY  40504 

1871542670 

03/24/2007 

KY 

Suite  245 

1831220714 

03/24/2007 

VA 

suite  120LL 

361303 

OH 

N/A 

Logacy  Meridian  Park 
Hospital 

19260  SW  65th  Avenue 

Suite  165 

Tualatin,  OR  97062 

380089 

OR 

N/A 

Gaiion  Community  Hospital 
269  Portland  Way  South 
Gallon,  OH  44833 

361325 

08/24/2007 

OH 

N/A 

- 

17700 
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Oncology  Hematology  6 1 6880 

Associates  of  Central 

Illinois 

8940  N.  Wood  Sage  Road 
Pecn  ia,  IL  61615 

Mid  Ohio  1 1376509661 

Oncology/liematology,  Inc. 

3100  Plaza  Properties 

Boulevard 

Cohiiubus,  OH  43219 


1992876981 


folder  CT  and  MRI  Center  N/A 
13  North  Colder  Avenue 
TX  79761 


NsMS  -  Reedsburg,  WI 
2000  North  Dewey  Street 

Reedsburg,  WI  53959 

aincGericra!  Medical 

CeiitCi 

361  Old  Belgrade  Road 
Augusta,  ME  04330 


i  ue  Oklahoma  PET  Center, 

FLLC 

5401  N.  Portland  Avenue 


1295785097 


200039A 


^59716M 


Cklahnnta  City,  OK  731 12 

NSMS  -  Blytheville,  AR  1295785079 
1 520  North  Division  Street 
Blytheville,  AR  72316 


03/24/2007 

OH 

hVA 

08/24/2007 

OH 

N/A 

08/24/2007 

TX 

N/A 

08/24/2007 

WI 

N/A 

G8/24/2007 

ME 

H/A 

08/24/2007 

OK 

N/A 

08/24/2007 

AR 

N/A 
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NSMS  -  Benton,  AR 

1  Medical  Park  Drive 
Ponton,  AR  72015 

1295785079 

08/24/2007 

AR 

N/A 

. 

Mercy  Health  System 

1000  Mineral  Point  Avenue 
Janesville,  WI  53548 

520066 

08/24/2007 

■ 

N/A 

WA  Foote  Memorial 
Hospital 

205  N.  East  Avenue 

Jackson,  MI  49201 

230092 

08/24/2007 

1 

N/A 

Northern  Michigan  Hospital 
416  Connable  Avenue 
Petoskey,  MI  49770 

230105 

08/24/2007 

MI 

N/A 

Anchcr  Health  Centers 

SCO  Goodlette  Road  N. 
Naples,  FL  34102 

1174571608 

08/24/2007 

FL- 

Suite  130 

New  Ulm  Medical  Center 
1324  5th  North  Street 

New  Ulm,  MN  56073 

2880 

MN 

N/A 

1134244916 

NY 

N/A 

HYOH  Mobile  PET/CT 

69  Prospect  Road 

Ihi.ir;on,  NY  12534 

1609863448 

NY 

N./A 

itiirivns  Bass  Baptist  Health 

Cciitcr 

6JX)  South  Monroe 

Enin,  OK  73703 

1144236571 

08/24/2007 

OK 

N/A  • 

Tj.inaing  Consultants  Inc  at 
Weymouth  Woods 

59  Performance  Drive 
Weymouth,  MA  2188 

1487690335 

08/24/2007 

MA 

N/A 

St.  Vincent  Medical  Center 
2131  W.  Third  Street 

I  os  Angeles,  CA  90057 

50502 

OS/24/2007 

CA 

N./A 

*i'fi  itltr  hii  i  1 


W  iWf 
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Caiiias  PET  Imaging,  LLC,  327087 
at  Holyoke  Mediczil  Center 
575  Beech  Street 
Holyoke,  MA  1040 


270017 


Inglev/cGd  Imaging  Center  TD097 
21 1  N.  Prairie  Avenue 
Inglewood,  CA  90301 

Duncan  Regional  Hospital  370023 
1 700  Whisenant  Drive 
D-uncan,  OK  73534 


OhioHealth  Ambulatory 

PhT/CT 

500  Thomas  Lane 
Columbus,  OH  43214 


6CC06 


450021 


Central  Baptist  Diagnostic  9375001 

Center 

100  Southland  Drive 

Lexingt-n,  KY  40503 

pL^r.tist  Health  Medical 
Center -NLRPET/CT 
3500  Springhill  Drive 
North  Little  Rock,  AR 
72117  ’ 


03/24/2007  iv'IA  N/A 


08/24/2007 


08/24/2007 


08/24/2007 


QS/28/2007  MD  m/A 


KY  Suite  B 
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Commonwealth 

Hematology  Oncology 

95  Bogle  Office  Park  Drive 
Somerset,  KY  42503 

1285687178 

03/21/2007 

KY 

Conunonwealth 

Hematology  Oncology 

216  Southtown  Drive 
Danville,  KY  40422 

1285687178 

03/21/2007 

KY 

Jefferson  Center  City 
Imaging 

850  Walnut  Street 
Philadelphia,  PA  19107 

66277 

09/07/2007 

PA 

EPIC  Imaging  Center 

233  NE  102  Avenue 
Portland,  OR  97220 

OOOOWCGNQ 

09/11/2007 

OR 

UPMCandThe 

Washington  Hospital 

Cancer  Center 

155  Wilson  Avenue 
Washington,  PA  15301 

1 05589 VXB 

03/10/2006 

PA 

Lexington  Diagnostic 

Center 

1725  Harrodsburg  Road 
Suite  100 

Lexington,  KY  40504 

0406 

03/08/2006 

KY 

UW  PET  Imaging  Center 
8007  Excelsior  Drive 
Madison,  WI 53717 

1346266319 

04/03/2007 

WI 

NorCal  Imaging  -  Oakland 
3200  Telegraph  Avenue 
Oakland,  CA  94609 

ZZZ05319Z 

08/22/2007 

CA 

NorCal  Imaging  -  Walnut 
Creek 

1 14  La  Casa  Via 

Suite  #100 

Walnut  Creek,  CA  94598 

ZZZ05319Z 

08/22/2007 

CA 

/A 

/A 

/A 

/A 

/A 

/A 

• 

/A 
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Addendum  XIII  ' 

Medicare-Approved  Ventricular  Assist  Device  (Destination  Therapy)  Facilities 
(October  Through  December  2007) 

On  October  1, 2003,  we  issued  our  decision  memorandum  on  ventricular  assist 
devices  for  the  clinical  indication  of  destination  therapy.  We  determined  that  ventricular 
assist  devices  used  as  destination  theraipy  are  reasonable  and  necessary  only  if  performed 
in  facilities  that  have  been  determined  to  have  the  experience  and  infrastructure  to  ensure 
optimal  patient  outcomes.  We  established  facility  standards  and  an  application  process. 
All  facilities  were  required  to  meet  our  standards  in  order  to  receive  coverage  for 
ventricular  assist  devices  implanted  as  destination  therapy. 


VAD  Destination  Therapy  Facilities 

The  following  facilities  have  met  the  CMS  facility  standards  for  destination  therapy  VADs. 


Brigham  and  Women's  Hospital  220110  01/09/2004 

15  Francis  Street 
Bostoini,  Massachusetts 

Bryan  LGH  Medical  Center  East  ;  280003  10/23/2003 
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nova  Fairfax  Hospital  490063 

5300  Gallows  Road 
'alls  Church,  Virginia 
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7777  Forest  Lane 
Dallas,  Texas 


5_iv, 
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Penn  State  Milton  S  Hershey  Medical  Center  390256  10/29/2003 

500  University  Drive  J 
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Stanford,  California 

St  Francis  Hospital  370091  01/09/2004 

6161  S.  Yale  Avenue 
Tulsa,  Oklahoma 


St  Luke's  Medical  Center  ,  520138  1 1/03/2003 

2900  W  Oklahoma  Avenue 
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UCLA  Medical  Center  050262  1 2/10/2003 

10833  Le  Conte  Avenue 
Los  Angeles,  California 


University  Medical  Center 
1501  N.  Campbell  Avenue 
Tucson,  Arizonia 
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Addendum  XIV 

Lung  Volume  Reduction  Surgery  (LVRS) 

(October  Through  December  2007] 

Three  types  of  facilities  are  eligible  for  reimbursement  for  Lung  Volume 
Reduction  Surgery  (LVRS):  National  Emphysema  Treatment  Trial  (NETT)  approved 
(Beginning  05/07/2007,  these  will  no  longer  automatically  qualify  and  can  qualify  only 
with  the  other  programs),  Credentialed  by  the  Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  under  their  Disease  Specific  Certification  Program 
for  LVRS,  and  Medicare  approved  for  lung  transplants.  Only  the  first  two  types  are  in 
list. 


Facility  name 

Date 

approved 

State 

Type  of 
Certification 

Baylor  College  of  Medicine 
Houston,  Texas 

N/A 

TEXAS 

NETT 

Bri^am  and  Women's 

Hospital 

Boston,  MA 

N/A 

MASSACHUSETTS 

NETT 

Cedars-Sinai  Medical  Center 
Los  Angeles,  CA 

N/A 

CALIFORNIA 

NETT 

Chapman  Medic2d  Center 
Orange,  CA 

N/A 

CALIFORNIA 

NETT 

Cleveland  Clinic  Foundation 

Cleveland,  OH 

N/A 

OHIO 

WM 

Columbia  University 

New  York,  NY 

N/A 

NEV/  YORK 

Duke  University  Medical 
Center 

N/A 

NORTH  CAROLINA 

NE'iT 
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Johns  Hopkins  Hospital  N/A  MARYLAND 

Baltimore,  MD 


Raiser  Foundation  Hospital  -  09/20/2006 ' 

Riverside 

Riverside,  CA 


Lone  Island  Jewish  Medical  N/A  NbW  YORK 


JCAHO 


New  Hyde  Park,  NY 


Mayo  Clinic 


MINIMESOTA 


Rodiester,  MN 


Memoria!  Medical  Center  12/13/2006  ILLINOIS 
Springfield,  IL 


NBiior.a!  Jewish  Medical  N/A 

Center 
Denver,  CO 


Tl'.c  Ohio  State  University  N/A 

Hospital 

Columbus,  OH 


Ohio  State  University 
Medical  Center 
Columbus,  OH 


Saint  Louis  University 
Saint  Louis,  MO 


Temple  University  Hospital  N/A 
PA 


UCLA  Medical  Center 
Los  Angeles,  CA 


University  of  California,  San  N/A 

Diego 

San  Diego,  CA 


N/A 
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University  of  Pennsylvania 
Philadelphia,  PA 

N/A 

PENNSYLVANIA 

NETT 

University  of  Pittsburgh 
Pittsburgh,  PA 

N/A 

PENNSYLVANIA 

University  of  Washington 
Seattle,  WA 

N/A 

WASHINGTON 

NETT 

Washington 

University/Bames  Hospital 
Saint  Louis,  MO 

N/A  , 

MISSOURI 

NETT 

Addendum  XV — Medicare-Approved  Bariatric  Surgery  Facilities 


On  February  21, 2006,  we  issued  our  decision  memorandum  on  bariatric  surgery 
procedures.  We  determined  that  bariatric  surgical  procedures  are  reasonable  and 
necessary  for  Medicare  beneficiaries  who  have  a  body-mass  index  (BMI)  greater  than  or 
equal  to  35,  have  at  least  one  co-morbidity  related  to  obesity,  and  have  been  previously 
unsuccessful  with  medical  treatment  for  obesity. 

This  decision  also  stipulated  that  covered  bariatric  surgery  procedures  are 
reasonable  and  necessary  only  when  performed  at  facilities  that  are:  (1)  certified  by  the 
American  College  of  Surgeons  (ACS)  as  a  Level  1  Bariatric  Surgery  Center  (program 
standards  and  requirements  in  effect  on  February  1 5,  2006);  or  (2)  certified  by  the 
American  Society  for  Bariatric  Surgery  (ASBS)  as  a  Bariatric  Surgery  Center  of 
Excellence  (BSCOE)  (program  standards  and  requirements  in  effect  on  Februeuy  1 5, 
2006). 
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The  following  facilities  have  met  our  minmium  facility  standard  for  bariatric 
surgery  and  have  been  certified  by  American  College  of  Surgeons  (ACS)  or  American 
Society  for  Metabolic  and  Bariatric  Surgery  (ASMBS). 


Facility  Name 

Provider 

Number 

Date 

Approved 

State 

Other 

Information 

Evemston  Northwestern 
Hospital 

2650  Ridge  Avenue 

Suite  1308 

Evanston,  BL  60201 

140010 

01/26/2006 

IL 

ACS 

Ch^man  Medical 

Center 

2601  East  Chapman 
Avenue 

Orange,  CA  92646 

05-0745 

02/21/2006 

CA 

ASMBS 

St  Vincent  Carmel 
Hospital 

13430  Old  Meridian 
Street 

Suite  168 

Carmel,  IN  46032 

15-0157 

02/21/2006 

IN 

ASMBS 

Abbott  Northwestern 
Hospital 

800  E.  28th  Street 
MinRea»x>lis,  MN  55407 

N/A 

02/24/2006 

MN 

ASMBS 

AJexi^n  Brothers 

Medical  Center 

800  Biesterfield  Road 

Elk  Grove  Village,  IL 
60007 

N/A 

02/24/2006 

IL 

ASMBS 
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American  Bariatric 
Institute  at  Doctors' 

Hospital 

1 1 30  Louisiana  Avenue 

Shirevef^iL  LA  71101 


Amoi  Ogden  Medical 

Center 

600  Fitch  Street 
Elmira,  NY  14905 


AtlautiCare  Regional 
Medical  Center 
2500  English  Creek 
Avenue 

Egg  Harbor  Township," 
NJ  08234 


Atlanta  Medical  Center 
303  Parkway  Drive  NE 
Atlanta,  G A  30312 


Auroia  Sinai  Medical 

Center 

945  N.  12th  Street 
Milwaukee,  WI  5321 1 


Baptist  Memorial  N/A 
Hospital  North 

Mississippi 

2301  South  Lamar 

Boulev'QiiJ 

Oxford,  MS  38655 


Pdiin  Health 

215  N.  Webster  Avenue 

Green  Bay,  WI  54301 

Bon  Secours 
Cf>mninnity  Hospital 
160  E.  Main  Street 
Port  Jervis,  NY  12771 


ASMBS 


ASMBS 


Center  for 

Surgical  Weight 

Loss  and 
Wellness 

Snlaijesh 

'irgical 

Associates 

ASMBS 

ASMBS 


ASMBS 


17718 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 
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Crestwood  Medical 

Center 

One  Hospital  Drive 
Huntsville,  AL  35801 


Cypress  Fairbanks  450716 
Medical  Center  Hospital 
10655  Steepletop  Drive 
Houston,  TX  77065 


Danbury  Hospital 
24  Hospital  Avenue 
Danbury,  CT  06810 


East  Texas  Medical 

Center 

1000  S.  Beckman 
Avenue 

Tyler,  TX  75701  • 

F^.stem  Maine  Medical  200033 

Center 

905  Union  Street 
EMI!  Mall 
Suite  1 1 

Bangor,  ME  04401 

Elmbrook  Memorial  N/A 
i  lospital 

19333  W.  North  Avenue 

Brookfield,  WI  53045 


r.rfiory  Dunwoody 
Medical  Center 
4575  N.  Shallowford 

Road 

Atl.-nta,  GA  30338 


02/24/2006 


02/24/2006  TX 


02/24/2006  CT 


02/24/2006  ITX 


02/24/2006 
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Florida  Hospital  N/A 

Cclcbrdrion  Health 
400  Celebration  Place 
Kissimm^'^,  FL  34747 

Florida  Medical  Center  N/A 
4850  W.  Oakland 

Bouiev.^rd 

L^audciuale  Lakes,  FL 
33313 


Froedtert  Memorial 
I.utherari  Hospital 
9200  W,  Wisconsin 
Avenue 

MiKva-.ikee.,  WI  53226 


Frye  Regional  Medical 

420  N.  Center  Street 
Ilickoiy,  NC  28601 


Geldnper  Medical 
Ceiiier 

100  North  Academy 
Avenue 

D-uviHe,  PA  17822 


02/24/2006 


02/24/2006  FL 


ASMBS 


ASMBS 


Medical  College 
of  Wisconsin 
ASMBS 


ASMBS 


ASMBS- 

02/24/2006 

A.CS- 

01/26/2007 

ASMBS 


ASMBS 
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Greater  Baltimore 
Medical  Center 

6701  N.  Charles  Street 
Baltimore,  MD  21204 

N/A 

02/24/2006 

MD 

ASMBS 

Hamilton  Medical 

Center 

1200  Memorial  Drive 
Dalton,  GA  30720 

N/A 

02/24/2006 

GA 

ASMBS 

Hennepin  County 
Medical  Center 

701  Park  Avenue 
Minneapolis,  MN  55415 

N/A 

02/24/2006  . 

MN  • 

ASMBS 

Holy  Cross  Hospital 

4725  N.  Federal 

Highway 

Fort  Lauderdale,  FL 
33308 

N/A 

02/24/2006 

FL 

ASMBS  •  1 

Hospital  of  Saint 

Rapisaci 

1450  Chapel  Street 

New  Haven,  CT  0651 1 

N/A 

02/24/2006 

r'T 

ASMBS  1 

Hnijiington  Memorial 
Hospital 

100  W.  California 

Boulevard 

Pasadena,  CA91105 

N/A 

02/24/2006 

CA 

ASMBS  [ 

n 

1 

1 

Jupiter  Medical  Center 
1210  S.  Old  Dixie 
Highway 

Jupiter,  FL  33458 

N/A 

02/24/2006 

aSMBS  • 

i 

King's  Daughters 

Merlica!  Center 

617  23rd  Street 

Ashland,  KY  41 101 

N/A 

02/24/2006 

KY 

ASMBS 

i 

1 
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Legacy  Good  Samaritan  N/A 
Hospital  and  Medical 
Center 

1015  NW  22nd  Avenue 
Portland,  OR  97210 


I^xmgton  Medical 

Center 

2720  Sunset  Boulevard 
West  Columbia,  SC 


^  ittle  Company  of  Mary 
2800  W.  95th  Street 
Evergreen  Park,  IL 


02/24/2006  OR 


02/24/2006  SC 


ASMBS 


ASMBS 


A.SMBS 


I  ui heran  Medical 


29D361 


150  55th  Street 
nrcoklyri,  NY  1 1220 


02/24/2006 


ASMBS 


02/24/2006 


ASMBS 


02/24/2006  TN 


ASMBS 


Mercy  Hospital  Miami 


FL  33133 

Mercy  San  Juan  Medical 


6501  Cojde  Avenue 
Careiiciiacl,  CA  95608 
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Metabolic  Surgery 

Center  at  Baptist 

Hospital 

2011  Church  Street 
Nashville,  TN  37203 

N/A 

02/24/2006 

T14 

ASMRS 

Methodist  Dallas 

Medical  Center 
rOBox  655999 

Dallas,  TX  75265-5999 

N/A 

02/24/2006 

TX 

Texas  Bariatric 

Center 

ASMBS 

Mclbodisl  Healthcare 
System 

8109  Fredricksburg 

Road 

San  Antonio,  TX  78229 

N/A 

02/24/2006 

TX 

ASMBS 

Methodist  Hospital 

6500  Excelsior 

Boulevard 

Saint  Louis  Park,  MN 
55426 

N/A 

02/24/2006 

h'fN 

ASMBS 

Middlesex  Hospital 

28  Crescent  Street 

Middletown,  CT  06457 

N/A 

02/24/2006 

ASMBS 

Methodist  Hospital  of 
Southern  California 

300  West  Huntington 

Drive 

Arcadia,  CA  91007 

N/A 

02/24/2006 

CA 

ASMBS 

Milis-Peninsula  Health 

Services 

1783  El  Camino  Real 
Burlingame,  CA  94010 

N/A 

02/24/2006 

CA 

ASMBS  p 

\ 

i 

L 

.  f 

New  Hanover  Regional 
Medical  Center 

2131  S.  17th  Street 
Wilmington,  NC  28401 

N/A 

02/24/2006 

* 

' 

NC 

ASMBS  ^ 

1 
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New  York  Methodist  |N/A 
Hospital 
06  Sixth  Street 
Urooklyn,  NY  1 1215 

North  Hills  Hospital 
4401  Booth  Calloway 

Poiid 

Noiih  Richland  Hills, 

TX  76180 

North  Colorado  Medical  |N/A 


02/24/2006  NY 


1801  16th  Street 
Greeley,  CO  80631 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


Northwestern 
Medicai  Faculty 
Foundation 
ASMBS 

ASMBS 
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Palms  of  Pasadena 
Hospital 

1501  Pasedena  Avenue 
St.  Petersburg,  FL 

33707 

N/A 

02/24/2006 

FL 

ASMBS 

Oraiige  Coast  Memorial 
Medical  Center 

9920  Talbert  Avenue 
Fountain  Valley,  CA 
92708 

N/A 

02/24/2006  ■ 

CA 

ASMBS 

Parkwest  Medical 

Center 

9352  Park  West 
Boulevard 

Knoxville,  TN  37923 

N/A 

02/24/2006 

TO 

ASMBS 

PerETOse-St.  Francis 
Health  Services 

825  E.  Pikes  Peak 
Avenue 

Colorado  Springs,  CO 
80917 

N/A 

02/24/2006 

CO 

ASMBS 

Poudre  Valley  Hospital 
1024  S.  Lemay  Avenue 
Fort  Collins,  CO  80524 

N/A 

02/24/2006 

ASMBS 

Prcsb>tcnr,ii  St.  Luke’s 
Medical  Center 

1719  E.  19th  Avenue 
Denver,  CO  80218 

N/A 

02/24/2006 

CO 

ASMBS 

Princeton  HealthCare 
System 

253  Witherspoon  Street 

rrlnceton,  NJ  08540 

N/A 

02/24/2006 

NJ 

ASMBS 

Roger  Williams  Medical 

C^^nter 

825  Chalkstone  Avenue 
Providence,  RI 02908 

N/A 

02/24/2006 

RI 

DiS.  Lentrichia 

A  Pohl,  Inc. 
ASMBS 
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Rose  Medical  Center 
4545  E.  9th  Avenue, 

#470 

Denver,  CO  80220 

S3  ini  Barnabas  Medical  N/A 
Center 

94  Old  Short  Hills  Road 
Livingston,  NJ  07039 


Saint  Francis  Hospital 
5959  Park  Avenue 
Memphis,  TN  38119 

St.  Francis  Hospital  - 
Franciscan  Health 
System 

34515  Ninth  Avenue  S. 
Federal  Way,  WA 
9SC03 

Saint  Joseph  East  Center  N/A 
ibr  Weight  Loss 
160  N.  Eagle  Creek 

Drive 

1  .exirigt€>n,  KY  40509 


Saiiii  Mary's  Regional 
Mniiirfll  Center 
234  W.  6th  Street 
Reno,  NV  89503 

Saint  Mary’s  Hospital 
5801  Bremo  Road 
Richn-r.nd,  VA  23226 

Scottsdale  Healthcare 

Shea  Campus 

900  E.  Shea  Boulevard 

Scottsdale,  AR  85260 

Scripps  Memorial 
9888  Genesee  Avenue 
Ln  Jolla,  CA  90237 


02/24/2006  C 


02/24/2006  NJ 


02/24/2006 


02/24/2006 


02/24/2006  KY 


02/24/2006 


02/24/2006 


02/24/2006  AZ 


02/24/2006  CA 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


d5MBS 


ASMBS 
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Scripps  Mercy  Hospital 
4077  Fifth  Avenue 

San  Diego,  CA  92103 

N/A 

02/24/2006 

CA 

ASMBS 

Sentara  Careplex 

Hospital 

3000  Coliseum  Drive 
Hamplon,  VA  23666 

N/A 

02724/2006 

VA 

ASMBS 

• 

Sinai  Hospital  of 
Baltmiore 

2401  W.  Belvedere 
Avenue 

BaUirnore,  MD  21215 

N/A 

02/24/2006 

KID 

Sinai  Surgical 

Assoc 

ASMBS 

. 

Sisters  of  Charity. 

Hospital 

2130  Main  Street 
Buffalo,  NY  14214 

N/A 

02/24/2006 

NY 

ASMBS 

Sioux  Valley  Hospital 
USD  Medical  Center 
1305  W.  18th  Street 
Sioux  Falls,  SD  57105 


Sound  Shore  Medical 
Cerxtcr  of  Westchester 
16  Guion  Place 
New  Rochelle,  NY 
10801 

South  Nassau 
Communities  Hospital 
1  Healthy  Way 

Oceanside,  NY  11572 


Soi'thwest  Healthcare 
System 

36485  Inland  Valley 

Drive 

Wildomar,  CA  92595 
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Southwest  Medical 
Center 

2810  Ambassador 
Cauciy  Parkway 
Lafayette,  LA  70506 


Spectiiim  Health 
Blodgett  Campus 
1840  Wealthy  Street,  SE 
Grand  R^ids,  MI 
49506 

SSM  DePaul  Health 

Ceiiter 

12303  DePaul  Avenue 
Bridgeton,  MO  63044 

St.  Joseph's  Area  Health  N/A 

Services 

600  Pleasant  Avenue 
Park  Rapids,  MN  56470 

St.  Vincent  Charity  N/A 
Hospital 

2322  E.  22nd  Street 

#220 

aevcLnd,  OH  441 15 

Staten  Island  University  N/A 

Hospital 

475  Seaview  Avenue 
Stateii  Island,  NY  10305 


The  Ohio  State 
University  Hospital 
4 1 0  W.  1 0th  Avenue 

Colynihns,  OH  43210 


ASMBS 


MMFC  Center 
for  Health 
Excellence 
ASMBS 
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Tlie  Regional  Medical 

Cci  ter  at  Memphis 

877  Jefferson  Avenue 
Memphis,  TN  38103 

N/A 

02/24/2006 

Tri-City  Regional 
Medical  Center 

21530  Pioneer 

Boulevard 

Hawaiian  Gardens,  CA 
90716 

N/A 

C2/24/2006 

United  Hospital 

333  North  Smith 

Avenue 

Saint  Paul,  MN  55102 

N/A 

02/24/2006 

Unit^T  Regional  Health 
C?re  System 

1600  19th  Street 

Wichita  Falls,  TX  76301 

N/A 

02/24/2006 

Unity  Hospital 

550  Osborne  Road,  NE 
Fridley,  MN  55432 

N/A 

02/24/2006 

Uui  vcrolty  of  Chicago 

5841  S.  Maryland 
Avenue 

Chiergo,  IL  60637 

N/A 

02/24/2006 

University  of  Minnesota 
Medical  Center, 

Fairview 

2450  Riverside  Avenue 
Mir.r»“-iolis,  MN  55454 

24-0080 

02/24/2006 

UPMC  St.  Margaret 

8 1 5  Freeport  Road 

PA  15215 

WA 

oiruiKm 

UPMC  Horizon 

110  North  Main  Street 
CKcnville,  PA  16125 

H/A 

C2/24/2006 

A3MBS  1 

i 

i 

j 

University  of 

CiticrgG 
D-p-iiuiient  of 

Surgeiy 

ASMBS 

APSMBS 

ASKeDS 

1 
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Virginia 

C  o  rn  w  cal  til 

Uuivcr&i  iy  Medical 
Center 

Richnnnnd,  VA  23284 


030037 


02/24/2006 

VA 

ASMBS 

02/24/2006 

TIJ 

ASMBS 

'  ■  ; 

i 

02/24/2006 

TX 

ASMBS 

02/24/2006 

GA 

ASMBS 

02/24/2006 

NY 

ASMBS 

02/24/2006 

PA 

ASMBS 

03/22/2006 

OK 

ASMBS 

03/22/2006 

AZ 

Abdo’iiiunl 

Surgeons,  Ltd. 
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•  . .  - 

Silver  Cross  Hospital 
1200  Maple  Road 

Joliet,  EL  60432 

140213 

03/22/2006 

R. 

Tampa  General  Hospital 

2  Columbia  Drive,  FI 45 
Tampa,  FL  33601 

100128 

03/22/2006 

FL 

Spaitanburg  Regional 
Healthcare  System 

101  East  Wood  Street 
Spartanburg,  SC  29303 

420007 

03/27/2006 

SC 

OSF  Saint  Francis 
Medical  Center 

530  NE  Glen  Oak 
Avenue 

Peoria,  EL  61637 

140067 

04/05/2006 

IL 

Pabiietto  Health  Baptist 
1850  Laurel  Street, 

Suite  lA 

Columbia,  SC  29201 

420086 

04/05/2006 

SC 

Peconic  Bay  Medical 
Center 

1300  Roanoke  Avenue 

Riverhcad,  NY  11901 

330107 

04/06/2006 

NY 

Desert  Springs  Hospital 
2075  East  Flamingo 

L^s  Vegas,  NV89119 

290022 

04/07/2006 

NV 

Palmetto  General 
Hospital 

2001  West  68th  Street 
Hialeah,  FL  33016 

100187 

04/11/2006 

FL 

Hurley  Medical  Center 
One  Hurley  Plaza 

Flint,  MI  48503-5993 

230132 

04/14/2006 

M! 

Midwest 

Comprehensive 

Bariatrics 

ASMBS 

University  of 
South  Florida 
ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 
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Clinic 

9500  Euclid  Avenue 
(A80) 

Clevclrnd,  OH  44195 


N/A 

04/18/2006 

M/A 

04/27/2006 

028672 

N/A 

N/A 

m 

N/A 

05/17/2006 

\ 

N/A 

05/17/2006 

N/A 

05/17/2006 

360180 

N/A 

A  Qf.Anq 


ASMBS 


ASMBS- 

05/01/2006 

ACS- 

10/16/2006 


ASMBS 


ASMBS 


ASMBS 


05/24/2006- 

ASMBS 

12/01/2006- 

ACS 
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St.  Agnes  Healthcare 

900  Caton  Avenue 
Baltimore,  MD  21229 

210011 

Sycamore  Hospital 

2150  Leiter  Road 

Miainisburg,  OH  45342 

360239 

Albany  Medical  Center 
47  New  Scotland 

Avenue 

Albany,  NY  12208 

330013 

Georgetown  Conununity 
Hospital 

1140  Lexington  Road 

Georgetown,  KY  40324 

180101 

Fletcher  Allen  Health 

Care 

1 1 1  Colchester  Avenue 
Burlington,  VT  05401 


New  York-Presbyterian  330101 
Hospital/Columbia 
University  Medical 

Center 

622  W.  168th  Street 
New  York,  NY  10032 


Providence  Memorial 
Hospital 

2001  North  Oregon 
Street 

F!  Paso,  TX  79902 


UT  Southwestern 
University  Hospitals- 
Zale  Lipshy 
5909  Harry  Hines 

Boulevard 
Dallas,  TX  75390 


450668 


450766 


05/24/2006 


05/24/2006 


06/02/2006 


06/07/2006 


06/09/2006 


ASMBS 


ASMBS 


06/14/2006 


ASMBS 


Hospital: 

470003 

Group  Provider: 

VN0997 

ACS 

ACS 


06/15/2006  TX 


06/19/2006 


ASMBS 


ASMBS 
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Cedars-Sinai  Medical 
Center 

Sv(X)  Beverly  Boulevard 
I.OS  Angeles,  CA  90048 

N/A 

06/20/2006 

CA 

Th3lifins-2W 

ACS 

Ccrnmunity  Medical 
Center-Clovis 

2755  Herndon  Avenue 
Clovis,  CA  93611 

050492 

N/A 

CA 

ACS- 

06/26/2006 

ASMBS- 

12/07/2006 

OicgOii  Health  & 

Srti-npi;  University 

3181  SW  Sam  Jackson 
Park  Road  L223A 
Poilland,  OR  97239 

See  other 
information 

06/27/2006 

OR 

OHSU  Medical 
Group  107708- 
OHSU  Hospital- 
380009 

ACS 

Hospital  of  the 

University  of 
Pennsylvania 

34(K)  Spruce  Street,  4 
Silverstein 

Philadelphia,  PA  19104 

N/A 

07/06/2006 

PA 

ASMBS 

Swedish  Medical  Center 
501  East  Hampden 
Avenue 

Englewood,  CO  80113 

06C034 

07/06/2006 

CO 

ASMBS 

Blount  Memorial 

Hospitai 

907  East  Lamar 
Alexander  Parkway 
Maiyvilie,  TN  37801 

44001 1 

07/11/2006 

Tr4 

ASMBS 

University  of  Virginia 
fleaiih  System 

PO  Box  800809 

Charlottesville,  VA 

22908-0809 

490009 

07/12/2006 

VA 

ACS 

Scwicklcy  Valley 
Hospital 

720  Blackburn  Road 
Sewickley,  PA  15143 

390037 

07/13/2006 

PA 

ASMBS 
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The  Christ  Hospital 

2139  Auburn  Avenue 
Cincinnati,  OH  45219 

360163 

07/17/2006 

OH 

ASMBS 

Cabell  Huntington 
Hospital 

1340  Hal  Greer 
Boulevard 

Huntington,  WV  25701 

510055 

07/19/2006 

WV 

ASMBS 

Mount  Sinai  Hospital 
One  Gustave  L.  Levy 
Place 

1 190  5th  Avenue 

New  York,  NY  10029 

330024 

07/25/2006 

NY 

ASMBS 

UMass  Memorial 

Medical  Center- 
Memorial  Campus 

119  Belmont  Street 
Worcester,  MA,  01605 

_A22819 

07/27/2006 

MA 

ACS 

Henry  Ford  Hospital 

2799  West  Grand 
Boiiicvaid 

DcUoit,  MI  48202 

N/A 

07/31/2006 

MI 

ASMMBS 

Vista  Surgical  Hospital 
9094  Peiidns  Road 

Suite  B 

Baton  Rouge,  LA  70810 

230053 

07/31/2006. 

LA 

ASMBS 

Town  &  Country 

Hospital 

6001  Webb  Road 

Tampa,  FL  33615 

100255 

08/02/2006 

FL 

ASMBS 

New  York-Presbyterian 
ITf»Hpilal/Weill  Cornell 
Mc^iicttl  Center 

630  West  168th  Street 
New  York,  NY  10032 

330101 

08/04/2006 

NY 

ACS 
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Centinela  Freeman 
Regional  Medical 

Center 

4650  Lincoln  Boulevard 
Marin  del  Rey,  CA 

90292 

050741  - 

08/07/2006 

CA 

ASMBS 

330214 

08/08/2006 

NY 

ASMBS 

iii|l 

280061 

08/08/2006 

NE  — ^ 

ASMBS 

W| 

N/A 

08/10/2006 

NY 

ASMBS 

Brighani  and  Women's 
liospital 

75  Francis  Street 

MA  021 15- 

6195 

M20830 

08/14/2006 

MA 

ACS 

ilighland  Hospital 

1000  South  Avenue 
Rochester,  NY  14620 

330164 

08/30/2006 

NY 

ACS 

Inova  Fair  Oaks 

Hospital 

3600  Joseph  Siewick 

Drive 

Fairfax,  VA  22033 

490101 

08/31/2006 

VA 

ASMBS 

Our  Lady  of  Lourdes 
Medical  Center 

1600  Haddon  Avenue 
Camden,  NJ  08104 

613039 

08/31/2006 

NJ 

ASMBS 
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FirstHealth  Moore 
Regional  Hospital 

155  Memorial  Drive 

Piociiuia,  NC  27374 

340115 

09/01/2006 

NC 

ASMBS 

Ilamot  Medical  Center 
201  State  Street 

Erie,  PA  16550 

390063 

09/01/2006 

PA 

ASMBS 

St.  Alexius  Hospital  - 
NewStart 

3933  South  Broadway 
Street 

St.  L>ouis,  MO  631 18 

260210 

09/01/2006 

MO 

ASMBS 

St.  Catherine  of  Siena 
Medical  Center 

50  Route  25A 

Smithtown,  NY  1 1787  ■ 

316495 

09/01/2006 

NY 

ASMBS 

Dames  Jewish  Hospital 
One  Bames-Jewish 
Hospital  Plaza 

St.  Louis,  MO  63110 

260032 

09/06/2006 

MO 

ASMBS 

Bfiptist  Memorial 
Hospital  Memphis 

6025  Walnut  Grove 

Rftad 

Memphis,  TN  38120 

440018 

09/07/2006 

TN 

ASMBS 

Norwalk  Hospital 

24  Stevens  Street 
Norwalk,  CT  06856 

070034 

09/07/2006 

CT 

ASMBS 

North  Shore  University 
Hospital  at  Manhasset 
390  Community  Drive 
NY  11530 

330106 

09/08/2006 

NY 

ASMBS 
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St.  Vincent's  Medical  070028 


2300  Main  Street 

CT  06606 


Job  i IS  Hopkins  Bayview  2 1 0029 
M*"dical  Center 
4940  Eastern  Avenue 
BaUirnore,  MD  21224 


University  Hospitals  of  N/A 

Cleveland 

11100  Euclid  Avenue 
v.leveiann,  OH  44106 


lale-New  Haven 

i  iOSpital 

20  York  Street 
New  Haven,  CT  06510 

Avera  McKennan 
Hospital 

800  East  2 1  st  Street, 
Box  5045 

Sioux  Falls,  SD  57117- 


Memonal  Hospital 
Jec‘k:V;nville 
3625  University 


09/14/2006 


09/15/2006 


G9/1 5/2006 


C9/20/2006 


09/25/2006 


L.evd  3- 
Dcpailrncnt  of 

Surgery 

ASMBS 

ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 
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Fountain  Valley 
Regional  Hospital 
17100  Euclid  Street 
Fountain  Valley,  CA 
92708 


Sentara  Norfolk  General 
Hospital 

600  Gresham  Drive 
Norfolk,  VA  23507 


St.  Mary’s  Medical 

Center 

450  Stanyan  Street 
San  Francisco,  CA 
94117 


Trinity  Medical  Center 
800  Montclair  Road 
Birmingham,  AL  35213 

MeritCare  Health 
System 

720  4th  Street  North 
Fargo,  ND  58122 


St.  Lukes's/Roosevelt 
1090  Amsterdam 
Avenue 

New  York,  NY  10025 

Benefis  Healthcare 
1101  26th  Street  South 
Great  Falls,  MT  59405 

Mason  General  Hospital 
901  Mountain  View 
Drive 

Shelton,  WA  98584 


050570 

09/27/2006 

4900073 

09/29/2006 

050457 

10/02/2006 

1010104 

10/03/2006 

350011 

10/11/2006 

330046 

10/11/2006 

270012 

! 

10/13/2006 

501336 

10/13/2006 

ASMBS 


ASMBS 


ASMBS 
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Massachusetts  General 
Hospital 

55  Fruit  Street 

Boston,  MA  02114- 
2696 

220071 

10/23/2006 

MA 

ACS 

Mayo  Clinic-Saint 

Mary's  Hospital 

200  First  Street  SW 

Rochc'^.Urr,  MN  55905 

N/A 

10/23/2006 

hm 

SMH:  24-0010 
Part  B  General 
Medical: 

C01384 

ACS 

Saint  Francis  Hospital 
6465  South  Yale 

Avenue,  #900 

Tulsa,  OK  74136 

372308 

10/23/2006 

OK 

ACS 

Newton-Wellesley 

Hospital 

2014  Washington  Street 
Newton,  MA  02462 

220101 

10/26/2006 

MA 

ACS 

Mobile  Infirmary 

Medical  Center 

5  Mobile  Infirmary 

Circle 

Mobile,  AL  36007  . 

010113 

10/27/2006 

AT. 

ASMBS 

Maine  Medical  Center 

22  Bramhall  Street 

Foitia-Kl  ME  04102  ’ 

200009 

1 1/06/2006 

ME 

ASMBS 

Magee  Womens 

Hospital  of  UPMC 

3000  Halket  Street 
Pittsburgh,  PA  15213 

390114 

11/13/2006 

PA 

ASMBS 
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Saint  Francis  Hospital 
and  Medical  Center 

1 14  Woodland  Street 
Haiifoid,CT  06105 

070002 

South  Jersey  Healthcare- 
Regional  Medical 

Center 

1 505  We^  Sherman 
Avenue 

Vineland,  NJ  08360 

310032 

Overlook  Hospital 

99  Beauvoir  Avenue 
Summit,  NJ  07902 

310051 

Cedars  Medical  Center 
1400  Northwest  12th 
Avenue 

Miami,  FL  33136 

100009 

Memorial  Hermann 
Memorial  City  Hospital 
921  Gessner  Road 
Houston,  TX  77024 

450610 

Tufts-New  England 
Medical  Center 

750  Washington  Street  ‘ 
Bo?iton,  MA  02111 

220116 

Allcghcay  General 

1  lospital 

320  East  North  Avenue 

Pittsburgh,  PA  15212 

390050 

Northwest  Medical 

Center 

2801  North  State  Road  7 
Margate,  FL  33063 

100189 

Po'omac  Hospital 

2300  Opitz  Boulevard 
Woodbridge,  VA  22191 

490113 

11/20/2006 


11/21/2006 


1 1/23/2006 


1 1/27/2006 


11/27/2006 


1 1/30/2006 


11/30/2006  FL 


11/30/2006  VA 


ASMBS 


ASMBS 


Nursing 

AdmiriisUation 

Office 

ASMBS 

ASMBS 


ASMBS 


ASMBS 


Fifth  Floor, 
South  Tower 
ASMBS 

lASMBS 


ASMBS 
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Baptist  Health  Medical 
Center  -  Little  Rock 

9601  1-630,  Exit  7 

I  ittle  Rock,  AR  72205 

040114 

12/01/2006 

AR 

ASMBS 

University  of 

Washington  Medical 
Center 

1959  NE  Pacific  Street 
PO  Box  356151 

Seattle,  WA  98195- 
6151 

1326002049 

12/05/2006 

WA 

ACS 

St.  Luke's  Regional 
Medical  Center 

333  North  1st  Street 

Suite  120 

Boise,  ID  83702 

130006 

12/06/2006 

ID 

ASMBS 

University  of  Alabama 
at  Birmingham  Hospital 

1 530  3rd  Avenue  South 
Krackc  Building  404 
Birmingham,  AL  35294- 
0016 

010033 

12/07/2006 

AL 

ACS 

Hackensack  University 
Medical  Center 

30  Prospect  Avenue 
Hackensack,  NJ  07601 

310001 

12/08/2006 

NJ 

ACS 

Hialeah  Hospital 

65 1  East  25th  Street 
Hialeah,  FL  33013 

100053 

12/13/2006 

FL 

ASMBS 

Sts.  Mary  and  Elizabeth 

Hospital 

:  1850  Bluegrass  Avenue 

Louisville,  KY  40215 

180040 

12/15/2006 

KY 

Bariatric  Office 
ASMBS 

_ I 

Bon  Secours  Surgical 
Weight  Loss-Maryview 
Medical  Center 

3636  High  Street 
Portsmouth,  VA  23707 

490017 

12/18/2006 

¥A 

ASMBS 

i 
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Pornerado  Hospital 

15615  Pornerado  Road 
Poway,  CA  92064 

050636 

12/18/2006 

CA 

ASMBS 

/ 

Boston  Medical  Center 
88  E.  Newton  Street 
D507-Department  of 

Surgery 

Eoston,  MA  021 18 

220031 

12/19/2006 

ACS 

SBSBI 

350015 

12/19/2006 

ND 

ASMBS 

Meriier  Hospital 

202  South  Park  Street 

Madison,  WI  53715 

520089 

12/19/2006 

WI 

ASMBS 

520098 

12/19/2006 

WI 

ASMBS 

190201 

12/19/2006 

LA 

ASMBS 

Mount  Carmel  West 
Hospital 

793  West  State  Street 
Columbus,  OH  43222 

360035 

12/20/2006 

OH 

ASMBS 

Souilicor-st  Hospitals  220074 
Group-Tobey  Hospital 
43  High  Street 
Wareham,  MA  02571 


12/21/2006  MA 


ASMBS 
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Carilion  Roanoke 
Memorial  Hospital 

1 906  Belleview  Avenue 
Roanoke,  VA  24014 

N/A 

12/26/2006 

VA 

ASMBS 

Mercy  General  Health 
Partners 

1 500  Sherman 

Boulevard 

Muskegon,  MI  49444 

230004 

12/26/2006 

MI 

ASMBS 

MounJamside  Hospital 

1  Bay  Avenue 

Montclair,  NJ  07042 

310054 

12/26/2006 

NJ 

ASMBS 

Park  Plaza  Hospital 

1313  Hermann  Drive 
Houston,  TX  77004 

450659 

01/09/2007 

TX 

ASMBS 

Renaissance  Hospital 
Houston 

2807  Little  York 
Houston,  TX  77093 

450795 

01/12/2007 

TX 

ASMBS 

Penn  State  Milton  S. 
Hershey  Medical  Center 
500  University  Drive 
Hershey,  PA  17033 

390256  . 

01/18/2007 

PA 

ASMBS  ; 

Shawnee  Mission 
Medical  Center 

9100  West  74th  Street 
'  Shawnee  Mission,  KS 
66204 

170104 

01/24/2007 

KS 

ASMBS 

Morristown  Memorial 
Hospital 

■  100  Madison  Avenue 
Morrisiown,  NJ  07962 

31-0015 

01/25/2007 

NJ 

ACS 

Alvarado  Hospital 

6655  Alvarado  Road 

San  Diego,  C A  92 1 20 

050583 

01/26/2007 

CA 

Alvarado  j 

Surgical  1 

Weight-Loss  | 

Program 

ASMBS 

17746 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


St.  Francis  Hospital 
7th  and  Clayton  Streets 
Wilminytrin,  DE  19805 


Sacred  Heart  Medical  500054 


01/29/2007 


02/05/2007 


101  West  8th  Avenue 
Spokane,  WA  99220 

Clinic 

Foundation 

1514  Jefferson  Highway 
New  Orleans,  LA  70121 


Northwest  Specialty 
Hospital 

1 593  East  Polston 
Avenue 

Post  Falls,  ED  83854 


Sacr^  Heart  Hospital 
421  Chew  Street 
Adentown.  PA  18102 


Pio  Grande  Regional 
Hospital 

101  East  Ridge  Road 
McAllen,  TX  78503 

Gundcrsca  Lutheran 
Medical  Center 
1900  South  Avenue 
La  Crosse,  W1  54601 


Kettering  Medical 

3535  Southern 

Boulevard 

Kettering,  OH  45429 


190036 


130066 


02/06/2007  LA 


390197 


450711 


520087 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


Federal  Register /VoL  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


17747 


Beth  Israel  Deaconess 
Medical  Center 
330  Brookline  Avenue 
Boston,  MA  022 1 5 

Shady  Grove  Adventist  210057 
Hospital 

9901  Medical  Center 
Drive 

Rockville,  MD  20850 


340040 


110025 


St.  Cloud  Hospital  240036 
1406  Sixth  Avenue, 

North 

St.  Cloud,  MN  56303 


Virginia  Mason  Medical 

Center 

1 100  Ninth  Avenue 
Seattle,  WA  98101 


Southeast  Georgia 
Health  System 
2415  Parkwood  Drive 
Bnmswick,  GA  31520 


Baysiate  Medical  Center  220077 
759  Chestnut  Street 
Springfield,  MA  01199 


PinnacleHealth 
Community  Campus 
4300  Londonderry  Road 
c/o  PO  Box  8700 
Hsrrisburg,  PA  17109 


The  Valley  Hospital 
223  North  Van  Dien 
Avenue 

Ridgewood,  NJ  07450 


390067 


310012 


02/17/2006  MA 


02/19/2007  MD 


02/20/2007  NC 


02/23/2007  MN 


03/01/2007  WA 


03/06/2007  GA 


03/13/2007  MA 


03/29/2007  PA 


03/30/2007  NJ 
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Charleston  Area 

Medical  Center 

800  Pennsylvania 

Avenue 

Charleston,  WV  25302 

510022 

04/16/2007 

WV 

ASMBS 

Fresbytcnan  Hospital  of 
Dallas 

8200  Walnut  Hill  Lane 
Dallas,  TX  75231 

450462 

04/16/2007 

TX 

ASMBS 

BHi 

110076 

04/26/2007 

OA 

ASMBS 

St.  Francis  Health 

Center 

1700  SW  7th  Street 
Topeka,  KS  66606 

170016 

04/26/2007 

KS 

ASMBS 

Si.  Mark's  Hospital 

1200  East  3900  South 
Salt  Lake  City,  UT 

84124 

47007 

04/26/2007 

UT 

ASMBS 

George  Washington 
University  Hospital 

900*0  23rd  Street  NW 
Washington,  DC  20037 

090001 

08/14/2006 

DC 

ASMBS 

William  Beaumont 
Hospital  -  Royal  Oak 
3601  West  Thirteen 

Mile  Road 

Royal  Oak,  Ml  48073- 
6769 

230130 

04/20/2007 

MI 

ACS 

University  Medical 
Center  at  Princeton 

253  Witherspoon  Street 
Fiinceton,  NJ  08542 

N/A 

02/24/2006 

NJ 

ASMBS 

Winchester  Hospital 

4 1  Highland  Avenue 
Winchester,  MA  01890 

220105 

05/31/2007 

MA 

ASMBS 
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l.awrence  Memorial 
Hospital  -  Hallmark 
Health  System 

170  Governors  Avenue 
Medford,  MA  02155 

220070 

05/31/2007 

MA 

ASMBS 

The  Methodist  Hospital 
6565  Fannin,  NB 1-001 
Houston,  TX  77030 

450358 

03/22/2007 

TX 

ACS 

ValleyCare  Health 
System 

1 1 1 1  East  Stanley 

Boulevard 

Livermore,  CA  94550 

050283 

06/07/2007 

CA 

ASMBS 

The  Presbyterian 

Hospital 

200  Hawthorne  Lane 
Charlotte,  NC  28204 

340053 

06/06/2007 

NC 

ASMBS 

Nix  Hospital 

414  Navarro  Street 

San  Antonio,  TX  78205 

450130 

06/08/2007 

TX 

ASMBS 

Huntsville  Hospital 

101  SivleyRoad 
Huntsville,  AL  35801 

010039 

05/11/2007 

AL 

ASMBS 

The  Jewish  Hospital 

4777  Galbraith  Road 
Cincinnati,  OH  45236 

360016 

06/07/2007 

OH 

ASMBS  ■ 

UCI  Medical  Center 

101  The  City  Drive 

South 

Orange,  CA  92868 

050348 

05/25/2007 

CA 

ACS 

Kaiser  Permanente 
Medical  Center 
Richmond 

901  Nevin  Avenue 
Richmond,  CA  94801 

050075 

05/24/2007 

CA 

ACS 

17750 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


Green  Hospital 

12395  El  Camino  Real 
San  Diego,  C A  92 1 30 

050424 

06/21/2007 

CA 

ASMBS 

Sutter  Roseville  Medical 

Center 

One  Medical  Plaza 
Roseyille,  CA  95661 

050309 

06/22/2007 

CA 

ASMBS 

Munrne  Regional 

Kicdic-al  Center 

1500  Southwest  1st 
Avenue 

Ocala,  FL  34471 

100062 

06/05/2007 

FL 

ASMBS 

Enloe  Medical  Center 

25 1  Cohasset  Road 
Chico,  CA  95926 

050039 

06/ 1 1/2007 

CA 

ASMBS 

150033 

06/15/2007 

m 

ASMBS 

Souiliem  Surgical 
Hospital 

1 700  West  Lindberg 

Drive 

Slidell,  LA  70458 

190270 

06/21/2007 

A.SMBS 

Creighton  University 
Medical  Center 

601  North  30th  Street 
Ornaha,  NE  68131 

280030 

06/20/2007 

ASMBS 

reninsula  Regional 
Medical  Center 

1 00  East  Carroll  Street 
Salisbury,  MD  21801 

210019 

06/20/2007 

MD 

ASMBS 

Wadley  Regional 

Medical  Center 

1000  Pine  Street 
Texarkana,  TX  75501 

450200 

06/08/2007 

TX 

ASMBS 
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Vista  Medical  Center 
Hospital 

4301  Vista  Road 
Pasadena,  TX  77504 

450831 

06/22/2007 

TX 

ASMBS 

St.  David's  Medical 
Center 

919  East  32nd  Street 
Austin,  TX  78705 

450531 

06/22/2007 

TX 

ASMBS 

Sanford  USD  Medical 
Center 

1305  West  18th  Street 
Sioux  Falls,  SD57117 

430027 

01/17/2006 

V 

SD 

ASMBS 

Weight  Loss  Surgery 
Program  at  Baylor 

3600  Gaston  Avenue 
Suite  360  Wadley 

Tower 

Dallas,  TX  75246 

N/A 

06/20/2007 

TX 

ASMBS 

Shelby  Baptist  Medical 
Center 

1000  First  Street  N. 
Alabaster,  AL  35007 

010016 

05/18/2007 

AL 

ACS 

Lehigh  Valley  Hospital 
and  Health  Network 
Cedar  Crest  &  1-78 

PO  Box  689 

Allentown,  PA  18105- 
1556 

390133 

05/29/2007 

PA 

ACS 

West  Hills  Hospital 

7300  Medical  Center 
Drive 

West  Hills,  CA  91307 

050481 

06/27/2007 

CA 

ASMBS 
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Adiroruiack  Medical 
Center 

2233  State  Route  86 
S.^ranack  Lake,  NY 
12983 

Midtilctown  Regional 
Hospital 

105  McKnight  Drive 

Middletown.  OH  45044 


Kaieida  Health,  Buffalo 

Cjcneral 

100  High  Street 
Buffalo,  NY  14203 


Miami  Valley  Hospital 
One  Wyoming  Street 
Da>ton,  OH  45409 

Mir.imaUy  Invasive 
Surgery  Hospital 
11217  Lakeview 
Avenue 

Lfinrxa^KS  66219  ' 


Saint  Agnes  Medical 

Center 

1303  E.  Herndon 
Avenue 

Fresno,  CA  93720 


Saitori  Memorial 
Hospital 

5 1 5  College  Street 
C^ar  Falls,  lA  50613 


M-airr, Grades  Medical 
Center 

948  48th  Street,  2nd 

fioor 

Brooklyn,  NY  11219 


330079 


06/26/2007 


ASMBS 


360076 


300005 


06/25/2007 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 
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Westchester  Medical 
Center 

95  Grasslands  Road 
Valhalla,  NY  10595 

330234 

07/17/2007 

NY 

ASMBS 

• 

Deaconess  Hospital 

3 1 1  Straight  Street 
Cincinnati,  OH  45219 

36-0038 

07/17/2007 

OH 

ASMBS 

Northern  Ohio  Bariatric 
Center  at  Parma 

Hospital 

6305  Powers  Boulevard 
Parma,  OH  44129 

360041 

07/10/2007 

OH 

ASMBS 

Einstein  at  Elkins  Park 
60  E.  Township  Line 

Road 

EUdns  Park,  PA  19027 

390142 

07/10/2007 

PA 

ASMBS 

Lahey  Clinic  Medical 
Center 

41  Mall  Road 

Burlington,  MA  01805 

220171 

06/22/2007 

MA 

ACS 

St.  Francis  Hospital 
34515  Ninth  Ave  South 
Federal  Way,  WA 

98003 

500141 

07/26/2007 

WA 

ACS 

California  Foundation 
for  Health 

1401  Garces  Highway 
Ddano,  CA  93215 

050608 

07/10/2007 

CA 

d.b.a.  Delano 
Regional 

Medical  Center; 
ASMBS 

Northeast  Alabama 
Regional  Medical 

Center 

400  East  10th  Street 
Anniston,  AL  36207 

010078 

07/30/2007  ^ 

AL 

ASMBS 

Trinity  Medical  Center 
4343  N.  Josey  Lane 
Carrollton,  TX  75010 

45-0730 

07/30/2007 

TX 

ASMBS 
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Gratiot  Medical  Center 
300  E.  Warwick  Drive 
Alma,  Ml  48801 


Cuyuna  Regional 
Medical  Center 
320  East  Main  Street 
Crosby,  MN  56441 


Valley  Medical  Center 
400  South  43rd  Street 
Renton,  WA  98055 


Re  i«<iiSSnllC0  Hospital 
Dallas 

427  W.  20th  Street 
Suite  300 

Houston,  TX  77008 


UPMC  Presbyterian 
Shadyside 

5230  Centre  Avenue 

Fittshurgh,  PA  15232 


Clarian  North  Medical 

Center 

6625  Network  Way 
Suite  100 

Ind;^n;;poli3,  IN  46202 


Gencpns  Medical  Center 
1227  East  Rusholme 

oticet 

Dayer.port,  lA  52803 

University  General 
Hospital 

7501  Fannin  Street 
Hon^ton  TX  77054 


23-0030 


241353 


500088 


670002 


39-0114 


15-0161 


160033 


670019 


07/30/2007  MI 


08/20/2007  IMM 


07/30/2007  WA 


08/08/2007  TX 


ASMBS 


08/20/2007  PA  • 


C8/20/2007  m 


08/08/2007 


08/08/2007 


ASMBS 
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330153 


450018 


pHIlis  Hospital 
1101  Nott  Street 
Schenectaday,  NY 
1 12308 

I 


University  of  Texas 
Medical  Branch 
301  University 

Boulevard 


|77555-1168 

Cuiisiiana  Care  Health  loSOOOl 


06/19/2007 


08/16/2007 


ASMBS 


08/29/2007 


09/13/2007 


09/21/2007  OH 


09/1 1/2007 


09/21/2007 


09/21/2007  CA 


ASMBS 


ASMBS 


ASMBS 


ASMBS 


ASMBS 
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Johnson  City  Medical 

Cenicr 

400  North  State  of 
Franklin  Road 

Johnson  City,  TN 

37604 

nSP440063 

09/27/2007 

TN 

ASMBS 

Providence  Saint 

Joseph  Medical  Center 
201  South  Buena  Vista 
Street 

Suite  425  ' 

Burbank,  CA  91505 

50235 

N/A 

CA 

ASMBS  - 
09/17/2007; 
ACS- 
09/05/2007 

Barnist  Bariatric  Center 
of  Excellence 

1000  West  Moreno 
Street 

Pensacola,  FL  32501 

10-0093 

09/27/2007 

FL. 

ASMBS 

Hillcresi  Hospital 

2104  Woodruff  Road 

43-0037 

10/10/2007 

SC 

ASMBS 

Greenville,  SC  29607 

^  ■ 

Fairway  Medical 

67252  Industry  Lane 
Covington,  LA  70433 

190267 

10/10/2007 

LA 

ASMBS 

John  T.  Mather 
Memorial  Hospital 

75  North  Country  Road 
Port  Jefferson,  NY 

11777 

JTM  33-0185 

10/10/2007 

NY 

ASMBS 

Lenox  Hill  Hospital 

1 10  East  59th  Street, 
Suite  8A 

New  York,  NY  10022 

10003F8 

10/10/2007 

NY 

ASMBS 

Ea^iton  Hospital 

250  South  21st  Street 
Easton,  PA  1 8042 

390162 

10/10/2007 

PA 

ASMBS 

Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Notices 


Medical  City  Dallas 
Hospital 

7777  Forest  Lane, 

Suite  240A 

Dallas,  TX  75230 

CC0340 

10/10/2007 

TX 

ASMBS 

St  Vincent's  East 

50  Medical  Park  East 

Drive 

Birmingham,  AL  35235 

010011 

10/10/2007 

AX 

ASMBS 

Northside  Hospital 

1 000  Johnson  Ferry 
Road 

Atlanta,  GA  30342 

11-0161 

10/10/2007 

GA 

ASMBS 

Missouri  Bariatric 
Services 

1000  W.  Nifong 
Boulevard,  Building  2, 
Suite  210 

Columbia,  MO  65203 

000011108 

10/10/2007 

MO 

A.3MBS 

Frcsbytenan  Hospital  of 
Plano 

6200  West  Parker  Road 
Plano,  TX  75093 

45-0771 

10/10/2007 

TX 

ASMBS 

Norton  Suburban 

I  lospital 

315  East  Broadway 
Louisville,  KY  40202 

180088 

10/10/2007 

KY 

ASMBS 

Sky  Ridge  Medical 
Center 

10101  RidgeGate 
Paricway 

Lone  Tree,  CO  80124 

060112 

10/30/2007 

CO 

ASMBS 

St.  Mary  Medical 

Center 

1050  Linden  Avenue 

I  ong  Beach,  CA  908 1 3 

050191 

10/30/2007 

CA 

ASMBS 
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Scott  and  White 

Hospital 

2401  S.  31st  Street 
Temple,  TX  76508 

450054 

The  Methodist 

Hospitals,  Inc. 

303  East  89th  Avenue 
Merriilville,  IN  46410 

150132 

Paikview  Community 
HospTai 

3865  Jackson-Street 
Riverside,  CA  92503 

050102 

. 

Evergreen  Hospital 
12040  NE  128th  Street 
Kirklarpd,  WA  98034 

500124 

El  Camino  Hospital 

250C  Grant  Road 
Mountain  View,  CA 
94039 

050308 

Northeast  Baptist 
Hospital 

881 1  Village  Drive 

San  Antonio,  TX  78217 

450058 

Aspirus  Wausau 

Hospital 

333  Pineridge 

Boulevaid 

Wausau,  WI  54401 

52-0030 

Eastern  Idaho  Regional 
Medical  Center 

2860  Channing  Way, 
Suite  102 

Idaho  Falls,  ID  83404 

13-0018 

Mount  Sinai  Medical  10-0034 
Center 

4701  North  Meridian 
Avenue 

Miami  Beach,  FL 
33140 


North  Florida  Regional  21536. 
Medical  Center 
6400  Newberry  Road, 

Suite  106 

Gainesville,  FL  32605 


10/24/2007 


10/30/2007 


10/30/2007 


10/30/2007 


11/19/2007 


11/19/2007 


1 1/28/2007 


12/10/2007 
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Addendum  XVI — FDG-PET  for  Dementia  and  Neurodegenerative  Diseases 

Clinical  Trials 

In  a  National  Coverage  Determination  for  fluorodeoxyglucose  positron  emission 
tomography  (FDG-PET)  for  Dementia  and  Neurodegenerative  Diseases  (220.6. 1 3)  we 
indicated  that  an  FDG-PET  scan  is  considered  reasonable  and  necessary  in  patients  with 
mild  cognitive  impairment  or  early  dementia  only  in  the  context  of  an  approved  clinical 
trial  that  contains  patient  safeguards  and  protections  to  ensure  proper  administration,  use, 
and  evaluation  of  the  FDG-PET  scan. 


Facility  name 

Provider 

Number 

Date 

approved 

State 

Name  of  Trial 

Principal 

lnvc:-=x' "  ~ 

UCLA  Medical  Center 
10833  Le  Conte 

Avenue 

Los  Angeles,  CA 

90095 

HW 13029 

06/07/2006 

CA 

Eeirly  and 
Long-Term  Value 
of  Imaging  Brain 
Metabolism 

Dr.  Daniel 
Silverman 

Santa  Monica-UCLA 
Medical  Center 

1245  16th  Street 

Suite  105 

Santa  Monica,  CA 

90404 

W11817A 

01/12/2007 

CA 

N/A 

N/A 

University  of  Buffalo 
3435  Main  Street 
Buffalo,  NY  14214 

14414A 

03/12/2007 

NY 

Metabolic 

Cerebral  Imaging 
in  Incipient 
Dementia 
(MCl-ID) 

Dr.  Daniel 
Silverman 

[FR  Doc.  E8-5745  Filed  3-31-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[FWS-R2-ES-2008-0002;  9221 0-1117- 
0000-B4] 

RIN  1018-AV02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Helianthus  Paradoxus 
(Pecos  Sunfiower) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  Helianthus 
paradoxus  (Pecos  Sunflower)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  In  total,  approximately 
1,305  acres  (ac)  (528)  hectares  (ha))  in 
Chaves,  Cibola,  and  Guadalupe 
coimties,  New  Mexico,  and  in  Pecos 
County,  Texas,  fall  within  the 
boundaries  of  the  final  critical  habitat 
designation. 

DATES:  This  final  rule  becomes  effective 
on  May  1,  2008. 

ADDRESSES:  This  final  rule  and  final 
economic  analysis  is  available  on  the 
Internet  at  http://www.regulations.gov 
and  http :// www.fws .gov /so u th west/es/ 
newmexico/.  Supporting  documentation 
we  used  in  preparing  this  final  rule  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service,  New  Mexico  Ecological 
Services  Field  Office,  2105  Osuna  Road, 
NE.,  Albuquerque,  New  Mexico  87113; 
telephone  505-346-2525;  facsimile 
505-346-2542. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wally  “f”  Murphy,  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section).  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Background 

It  is  our  intent  to  discuss  only  those 
topics  directly  relevant  to  the 
development  and  designation  of  critical 
habitat  in  this  final  rule.  For  additional 
information  on  Helianthus  paradoxus, 
refer  to  the  proposed  critical  habitat  rule 
published  in  the  Federal  Register  on 
March  27,  2007  (72  FR  14328),  the  final 
listing  rule  published  in  the  Federal 
Register  on  October  20, 1999  (64  FR 


56582),  or  the  Pecos  Sunflower 
Recovery  Plan  available  on  the  Internet 
at  http://www.reguJations.gov  and 
http://www.ecos.fws.gov/docs/ 
recovery _plans/2005/05091 5.pdf. 

Previous  Federal  Actions 

On  March  27,  2007,  we  published  a 
proposed  rule  to  designate  critical 
habitat  for  Helianthus  paradoxus  (72  FR 
14328).  We  solicited  data  and  comments 
from  the  public  on  the  proposed  rule. 
The  comment  period  opened  on  March 
27,  2007,  and  closed  on  May  29,  2007. 
On  December  11,  2007,  we  published  a 
notice  announcing  the  availability  of  the 
draft  economic  analysis,  draft 
environmental  assessment,  and  the 
reopening  of  the  public  comment  period 
(72  FR  70269).  We  also  announced  a 
revision  to  proposed  critical  habitat 
Unit  4  and  a  clarification  of  Unit  5. 
Section  4(b)(2)  of  the  Act  requires  that 
we  consider  economic  impacts,  impacts 
to  national  security,  and  other  relevant 
impacts  prior  to  making  a  final  decision 
on  what  areas  to  designate  as  critical 
habitat.  We  solicited  data  and  comments 
firom  the  public  on  these  draft 
documents,  as  well  as  on  all  aspects  of 
our  proposal,  so  that  we  could  consider 
these  in  this  final  determination.  This 
comment  period  closed  on  January  10, 
2008.  For  more  information  on  previous 
Federal  actions  concerning  Helianthus 
paradoxus,  please  refer  to  the  proposed 
critical  habitat  rule  published  in  the 
Federal  Register  on  March  27,  2007  (72 
FR  14328),  and  the  final  listing  rule 
published  in  the  Federal  Register  on 
October  20,  1999  (64  FR  56582). 

Summary  of  Comments  and 
Recommendations 

We  requested  comments  from  the 
public  on  the  proposed  designation  of 
critical  habitat  for  Helianthus 
paradoxus  during  two  comment 
periods.  The  first  comment  period 
associated  with  the  publication  of  the 
proposed  rule  (72  FR  14328)  opened  on 
March  17,  2007,  and  closed  on  May  29, 
2007.  We  did  not  receive  any  requests 
for  a  public  hearing  during  this 
comment  period.  We  also  requested 
comments  on  the  proposed  critical 
habitat  designation,  associated  draft 
economic  analysis,  and  draft 
environmental  assessment  during  a 
comment  period  that  opened  December 
11,  2007,  and  closed  on  January  10, 

2008  (72  FR  70269).  We  contacted 
appropriate  Federal,  State,  and  local 
agencies;  scientific  organizations;  and 
other  interested  parties  and  invited 
them  to  comment  on  the  proposed  rule 
and/or  draft  economic  analysis  and  draft 
environmental  assessment  during  these 
two  comment  periods. 


During  the  first  comment  period,  we 
received  seven  comments  directly 
addressing  the  proposed  critical  habitat 
designation:  one  from  a  State  agency, 
one  from  a  Federal  agency,  and  five 
from  organizations  or  individuals. 

During  the  second  comment  period,  we 
received  seven  comments  addressing 
the  proposed  critical  habitat 
designation,  the  draft  economic 
analysis,  or  the  draft  environmental 
assessment.  All  substantive  information 
provided  during  both  public  comment 
periods  has  been  either  incorporated 
directly  into  this  final  determination  or 
addressed  below. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  solicited  expert  opinions 
from  three  knowledgeable  individuals 
with  scientific  expertise  that  included 
familiarity  with  the  species,  the 
geographic  region  in  which  the  species 
occurs,  and  conservation  biology 
principles.  We  received  a  response  from 
one  of  the  three  peer  reviewers  from 
which  we  requested  comments.  The 
peer  reviewer  generally  agreed  that  the 
physical  and  biological  features 
identified  in  the  proposed  designation 
for  Helianthus  paradoxus  were  accurate. 
However,  the  peer  reviewer  suggested 
that  the  designation  should  be  expanded 
to  include  additional  areas  and  increase 
the  size  of  existing  units. 

We  reviewed  all  comments  received 
from  the  public  and  the  peer  reviewer 
for  substantive  issues  and  new 
information  regarding  the  designation  of 
critical  habitat  for  Helianthus 
paradoxus,  and  address  them  in  the 
following  summary. 

Peer  Reviewer  Comments 

1.  Comment:  The  peer  reviewer 
questioned  why  the  proposed  critical 
habitat  designation  did  not  include 
additional  sites  that  were  occupied  by 
Helianthus  paradoxus  at  the  time  of 
listing. 

Our  Response:  In  the  notice  of 
availability  published  on  December  11, 
2007  (72  FR  70269),  we  proposed  to 
include  two  additional  sites  (Subunits 
4a  and  4b)  within  the  designation. 
Nevertheless,  we  recognize  that  this 
critical  habitat  designation  does  not 
include  all  of  the  areas  that  are  occupied 
by  H.  paradoxus  throughout  the  species’ 
range.  Additional  sites  were  not 
proposed  as  critical  habitat  because  it  is 
unclear  whether  they  are  stable  or 
support  sufficient  numbers  of  plants  to 
be  considered  stable  and  therefore  do 
not  meet  our  criteria  for  designation  as 
critical  habitat  for  H.  paradoxus  (Blue 
Earth  Ecological  Consultants,  Inc. 
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2007b,  p.  3;  Poole  1992,  p.  27;  2006,  p. 

3).  These  additional  areas  that  were  not 
proposed  as  critical  habitat  will 
continue  to  be  subject  to  conservation 
actions  implemented  under  section 
7(aKl)  of  the  Act  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard,  as  determined 
on  the  basis  of  the  best  available 
information  at  the  time  of  the  action. 
Please  see  the  “Criteria  Used  to  Identify 
Critical  Habitat”  section  below  for  more 
discussion  of  stable  populations. 

2.  Comment:  The  peer  reviewer  stated 
that  the  map  of  Unit  5  at  Diamond  Y 
Spring  Preserve  in  West  Texas  does  not 
depict  proposed  critical  habitat  on  the 
north  side  of  Leon  Creek,  even  though 
the  area  is  occupied  by  Helianthus 
paradoxus. 

Our  Response:  We  reviewed  the  map 
and  description  of  the  boundaries  for 
Unit  5  and  found  that  the  map  in  the 
proposed  rule  incorrectly  displayed 
Unit  5.  However,  the  textual  description 
of  the  boundaries  is  accurate.  We  have 
corrected  the  map  in  this  final  rule.  The 
maps  published  in  the  Federal  Register 
are  for  illustration  purposes  and  the 
amount  of  detail  that  can  be  published 
is  limited.  If  additional  clarification  is 
necessary,  contact  the  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

3.  Comment:  The  peer  reviewer 
questioned  whether  Unit  5  contained  a 
small  group  of  plants  downstream  of 
The  Nature  Conservancy’s  Diamond  Y 
Spring  Preserve  at  a  nearby  highway 
right-of-way. 

Our  Response:  In  our  notice  of 
availability  published  on  December,  11, 
2007  (72  FR  70269),  we  clarified  that  the 
right-of-way  site  should  not  have  been 
included  in  the  unit  description.  Our 
notice  revised  proposed  Unit  5  and  did 
not  include  the  right-of-way  as  critical 
habitat  because  this  small  area  is  not 
known  to  be  able  to  support  sufficient 
numbers  of  plants  to  be  considered 
stable  (Blue  Earth  Ecological 
Consultants,  Inc.  2007b,  p  3;  Poole  2006, 
p.  3).  Please  see  the  “Criteria  Used  to 
Identify  Critical  Habitat”  section  below 
for  more  discussion  of  stable 
populations. 

4.  Comment:  The  peer  reviewer 
questioned  whether  wetland  filling  and 
development  has  been  documented  as  a 
threat  within  Unit  5. 

Our  Response:  Our  final  economic 
analysis  found  that  the  land  area  at 
Diamond  Y  Spring  Preserve  proposed  as 
critical  habitat  in  Unit  5  does  not  face 
residential  development  pressure. 
However,  the  subsurface  mineral  rights 
are  not  owned  by  the  landowners. 
Therefore,  a  future  potential  threat  of 
wetland  filling  and  development  for 


drilling  pads  and  access  roads  for  oil 
and  gas  exists  (see  pages  3-10  of  the 
final  economic  analysis).  The 
information  in  the  “Final  Critical 
Habitat  Designation”  section  below  has 
been  updated  to  reflect  this  information. 

5.  Comment:  The  peer  reviewer 
questioned  whether  landowners  were 
contacted  prior  to  critical  habitat  being 
proposed  for  designation. 

.  Our  Response:  We  attempted  to 
contact  all  of  the  private  landowners  on 
February  28,  2007,  prior  to  the 
publication  of  the  proposed  rule. 
Furthermore,  we  sent  the  proposed  rule 
and  December  11,  2007,  notice  of 
availability  to  all  interested  parties, 
including  landowners.  Additionally, 
contractors  contacted  affected  private 
parties  during  the  development  of  the 
draft  and  final  economic  analyses. 

Comments  From  the  Public 

6.  Comment:  The  Service  should 
exclude  the  La  Joya  Wildlife 
Management  Area  (Unit  2)  firom  the 
final  designation. 

Our  Response:  We  agree.  After 
conducting  an  analysis  under  section 
4(b)(2)  of  the  Act,  we  concluded  that  the 
benefits  of  excluding  Unit  2  from  the 
final  designation  outweigh  the  benefits 
of  inclusion  (see  “Exclusions  under 
Section  4(b)(2)”  section). 

7.  Comment:  A  management  plan  has 
been  developed  for  Unit  2.  This  plan 
provides  considerably  more 
conservation  for  the  'species  than  the 
designation  of  critical  habitat. 

Our  Response:  We  agree.  Please  see 
our  response  to  Comment  6. 

8.  Comment:  La  Joya  Wildlife 
Management  Area  lies  in  the  path  of  the 
Westwide  Energy  Corridor,  a  proposal 
that  would  focus  energy  infrastructure 
such  as  pipelines,  within  a  predefined 
corridor.  Critical  habitat  would  help 
prevent  this  proposed  project  ft'om 
adversely  impacting  Helianthus 
paradoxus. 

Our  Response:  Projects  associated 
with  the  Westwide  Energy  Corridor 
proposal  that  are  funded,  permitted,  or 
carried  out  by  a  Federal  agency  (i.e., 
projects  with  a  Federal  nexus)  would 
require  section  7  consultation  under  the 
adverse  modification  standard  if  they 
affected  designated  critical  habitat  (see 
“Section  7  Consultation”  section  for 
more  discussion  of  this  process). 
However,  because  this  area  is  also 
occupied  by  Helianthus  paradoxus, 
consultation  would  be  required  under 
section  7  of  the  Act  under  the  jeopardy 
standard  whether  the  area  is  designated 
as  critical  habitat  or  not.  As  discussed 
in  our  environmental  assessment  and  in 
the  “Application  of  the  Adverse 
Modification  Standard”  section,  the 


outcome  of  such  consultations  under 
the  jeopardy  and  adverse  modification 
standards  are  not  likely  to  differ 
materially  (Service  2008,  p.  23,  24). 
Further,  as  discussed  under  our 
response  to  comment  6  above,  we  have 
excluded  the  La  Joya  Wildlife 
Management  Area  from  this  final 
designation. 

9.  Comment:  One  commenter  . 
expressed  concern  that  there  are  areas 
containing  Helianthus  paradoxus  that 
were  not  proposed  as  critical  habitat. 
The  Service  should  designate  additional 
occupied  sites  that  were  not  identified 
in  the  proposed  rule. 

Our  Response:  See  response  to 
Comment  1. 

10.  Comment:  The  Service  must 
include  suitable  unoccupied  habitat 
within  the  final  designation  to  conserve 
Helianthus  paradoxus. 

Our  Response:  We  disagree.  We  are 
not  able  to  designate  unoccupied  areas 
as  critical  habitat  for  a  species  unless  we 
make  a  determination  that  those  areas 
are  essential  to  the  conservation  of  the 
species.  We  used  a  specific  set  of 
criteria,  consistent  with  the  biology  of 
this  species,  to  determine  habitat 
essential  for  the  conservation  of 
Helianthus  paradoxus.  Please  see  the 
“Criteria  Used  to  Identify  Critical 
Habitat”  section  below  for  additional 
discussion  of  these  criteria.  Based  on 
the  areas  that  were  identified  using 
these  criteria,  we  determined  that 
additional,  unoccupied  areas  were  not 
essential  for  the  conservation  of  the 
species. 

11.  Comment:  If  the  Service  excludes 
an  area  because  of  a  management  plan, 
the  plan  must  fulfill  the  listing  criteria 
of  the  Act.  It  cannot  be  voluntary, 
unenforceable,  speculative,  nor  have 
funding  uncertainties. 

Our  Response:  Pursuant  to  section 
4(b)(2)  of  the  Act,  we  are  required  to 
take  into  consideration  the  economic, 
national  security,  and  any  other  relevant 
impact  of  specifying  any  particular  area 
as  critical  habitat.  We  may  exclude  any 
area  from  the  critical  habitat  designation 
if  we  determine  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  (i.e., 
biological  or  conservation  benefits)  of 
including  such  area  within  critical 
habitat,  providing  that  the  failure  to 
designate  such  area  will  not  result  in  the 
extinction  of  the  species.  This  analysis 
includes  consideration  of  the  impacts  of 
the  designation,  the  benefits  to  the 
species,  as  well  as  policy  considerations 
such  as  national  security.  Tribal 
relationships,  and  impacts  on 
conservation  partnerships..  We  have 
utilized  management  plans  in  this  rule 
as  a  part  of  this  balancing  analysis 
under  section  4(b)(2)  of  the  Act.  Critical 
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habitat  does  not  require  proactive 
management,  only  that  Federal  actions 
do  not  adversely  modify  the  habitat.  In 
many  cases,  management  plans  provide 
for  proactive  management  and 
conservation  of  listed  species,  thereby 
improving  the  habitat  quality  rather 
than  just  maintaining  the  status  quo. 
This  proactive  management  may  be 
more  beneficial  to  the  conservation  of 
the  species  than  the  critical  habitat 
prohibitions  would  be.  Although  these 
plans  may  not  always  be  fully  certain  of 
implementation  and  funding,  taken  in 
concert  with  the  other  impacts  analyzed 
under  section  4(b)(2),  the  benefits  of 
exclusion  may  still  outweigh  the 
benefits  of  inclusion.  Please  see  the 
“Exclusions  Under  Section  4(b)(2)” 
section  for  further  discussion  of 
management  plans  in  4(b)(2)  analyses. 

12.  Comment:  The  Service  should  not 
exclude  Bitter  Lake  National  Wildlife 
Refuge  from  the  designation. 

Our  Response:  We  agree.  We  have 
determined  that  certain  areas  managed 
by  Bitter  Lake  National  Wildlife  Refuge 
(Refuge)  meet  the  definition  of  occupied 
critical  habitat  for  Helianthus 
paradoxus.  The  Refuge  has  developed 
and  completed  a  Comprehensive 
Conservation  Plan  (CCP)  that  provides 
the  firamework  for  protection  and 
management  of  all  trust  resources, 
including  federally  listed  species  and 
sensitive  natural  habitats.  In  our 
December  11,  2007,  notice  of 
availability  (72  FR  70269),  we  stated  our 
belief  that  the  Refuge  lands  are  being 
adequately  protected  and  managed  for 
the  conservation  of  H.  paradoxus. 
Nevertheless,  we  believe  it  is 
appropriate  to  designate  lands  within 
the  Bitter  Lake  National  Wildlife  Refuge 
and  the  associated  Refuge  Farm  as 
critical  habitat  in  this  final  rule. 

13.  Comment:  The  maps  for  Bitter 
Lake  National  Wildlife  Refuge  and  the 
Refuge  Farm  include  areas  that  are  not 
occupied  by  the  species  and  are  not 
suitable  habitat. 

Our  Response:  Upon  further  review  of 
records  from  Bitter  Lake  National 
Wildlife  Refuge,  we  have  determined 
that  the  proposal  included  lands  that  are 
not  occupied  by  the  species,  do  not 
contain  physical  and  biological  features 
essential  to  the  conservation  of  the 
species,  and  do  not  themselves  meet  the 
definition  of  critical  habitat  (Service 
2008,  p.  1).  For  example,  the  proposed 
maps  included  open  water  areas,  dry 
native  grassland,  cultivated  fields,  and 
other  non-essential  features  and  habitat 
(Service  2008,  p.  1).  As  such,  we 
corrected  the  maps  for  Subunits  4a  and 
4b  to  include  only  those  areas  that 
contain  suitable  Helianthus  paradoxus 
habitat  and  possess  all  of  the  primary 


constituent  elements  (PCEs).  As 
explained  in  response  to  Comment  1, 
we  subsequently  removed  an 
approximately  3,586  ac  (1,451  ha)  area 
of  Federal  land  that  was  proposed  as 
critical  habitat  in  Subunit  4a  and  4b 
from  this  final  designation  because 
these  areas  do  not  meet  our  criteria  for 
designation  of  critical  habitat  for  H. 
paradoxus. 

14.  Comment;  The  Service  should 
include  Bureau  of  Land  Management 
(BLM)  lands  adjacent  to  Bitter  Lake 
National  Wildlife  Refuge  in  the  critical 
habitat  designation  for  Helianthus 
paradoxus. 

Our  Response:  We  have  determined 
that  BLM  lands  adjacent  to  the  Refuge 
do  not  contain  the  physical  and 
biological  features  essential  to  the 
conservation  of  Helianthus  paradoxus 
nor  do  they  meet  our  criteria  for 
designation  as  critical  habitat  for  this 
species  (see  responses  to  comments  9 
and  “Criteria  Used  to  Identify  Critical 
Habitat”  section  below). 

15.  Comment:  The  Service  should 
recognize  that  the  designation  of  critical 
habitat  for  Helianthus  paradoxus  on 
Bitter  Lake  National  Wildlife  Refuge 
would  provide  benefits  to  the  Roswell 
springsnail  {Pyrgulopsis  roswellensis), 
Koster’s  springsnail  (Jutumia  kosteri], 
Noel’s  amphipod  {Gammarus 
desperatus),  and  the  Pecos  assiminea 
{Assiminea  pecos]. 

Our  Response:  This  discussion  is 
provided  in  our  environmental 
assessment  (Service  2008),  which 
included  an  analysis  of  the  general 
benefits  of  an  overlap  with  other  listed 
species. 

16.  Comment:  The  Service  continues 
to  understate  the  impact  of  livestock 
grazing  on  Helianthus  paradoxus.  If 
private  lands  are  designated  as  critical 
habitat,  H.  paradoxus  would  benefit 
from  the  higher  protections  provided 
under  the  adverse  modification  standard 
than  the  jeopardy  standard. 

Our  Response:  We  disagree.  The 
proposed  rule  states  that  one  of  the 
threats  to  Helianthus  paradoxus  is 
overgrazing  by  livestock  during  the 
species’  flowering  season  (72  FR  14328). 
The  proposed  rule  notes  that  livestock 
will  eat  H.  paradoxus  when  other  green 
forage  is  scarce,  and  when  the  buds  are 
developing  and  abundant  (SCTvice  1999, 
p.  56587).  Cattle  and  horses  tend  to  pull 
off  the  flower  heads,  which  can  reduce 
seed  production  (Bush  and  Van  Auken 
1997,  p.  416).  Nevertheless,  we  also  note 
that  properly  managed  livestock  grazing 
can  be  compatible  with  H.  paradoxus 
conservation. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  occupied  by  the 
species.  Action  on  private  lands  that  are 


not  federally  funded,  authorized,  or 
permitted,  do  not  require  section  7 
consultations.  Our  environmental 
assessment  found  that  a  designation  of 
critical  habitat  would  have  no  effect  on 
livestock  grazing  because  there  is  no 
Federal  nexus  associated  with  any  of  the 
ongoing  livestock  grazing  within  any  of 
the  critical  habitat  units. 

17.  Comment:  The  designation  should 
be  larger  to  buffer  the  species  from 
extended  droughts  caused  by  climate 
change.  Critical  habitat  would  provide 
an  increased  ability  to  the  Service  to 
respond  to  anthropogenic  threats  to 
maximize  the  species’  chances  of 
surviving  climate  change. 

Our  Response:  The  commenter  did 
not  cite  any  specific  information  that  we 
could  review  on  the  vulnerability  of 
Helianthus  paradoxus  to  broad-scale 
environmental  changes,  such  as  climate 
change.  One  of  our  criteria  for  selecting 
areas  to  include  in  critical  habitat  was 
the  size  and  stability  of  populations.  We 
focused  on  large,  stable  occurrences 
because  they  are  more  likely  to  support 
intact  ecosystem  processes  and  native 
species.  Therefore,  we  believe  these 
areas  have  the  highest  likelihood  of 
persisting  through  the  environmental 
extremes  and  to  withstand  future 
introduced  stressors  such  as  climate 
change. 

We  are  not  aware  of  any  reliable 
information  that  is  ciurently  available  to 
us  that  was  not  considered  in  this 
designation  process.  This  final 
determination  constitutes  our  best 
assessment  of  areas  needed  for  the 
conservation  of  the  species.  Much 
remains  to  be  learned  about  this  species; 
should  credible,  new  information 
become  available  which  contradicts  this 
designation,  we  will  reevaluate  our 
analysis  and,  if  appropriate,  propose  to 
modify  this  critical  habitat  designation, 
depending  on  available  funding  and 
staffing.  We  must  make  this  designation 
on  the  basis  of  the  information  available 
at  this  time,  and  we  may  not  delay  our 
decision  until  more  information  about 
the  species  and  its  habitat  are  available 
[Southwest  Center  for  Biological 
Diversity  V.  Babbitt,  215  F.3d  58  D.C. 

Cir.  2000). 

18.  Comment:  A  more  expansive 
critical  habitat  designation  would 
address  the  threat  of  hybridization  with 
common  sunflower  [Helianthus 
annuus). 

Our  Response:  Pecos  sunflower  will 
naturally  hybridize  with  common 
sunflower  [Helianthus  annuus).  As 
noted  in  the  recovery  plan,  there  is 
concern  about  the  extent  to  which 
backcrosses  from  common  sunflower 
could  affect  the  genetic  integrity  of 
small  Pecos  sunflower  populations. 
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Obvious  hybrid  plants  have  been  found 
on  the  drier  peripheries  of  the  Pecos 
sunflower  populations  at  Santa  Rosa 
and  La  Joya,  New  Mexico.  However,  the 
dense  stands  of  Pecos  sunflower  on 
wetter  habitats  appear  to  remain 
genetically  pure  based  upon  their 
appearance  (Sivinski,  personal 
observations,  1994-2004,  cited  in 
Service  2005,  p.  10).  We  conclude  that 
a  more  expansive  designation  would  do 
nothing  to  alleviate  the  threat  of 
hybridization. 

19.  Comment:  The  Service  did  not 
consider  the  threat  of  air  pollution  on 
Helianthus  paradoxus.  The  National ' 
Park  Service  has  described  this  threat 
for  another,  recently  delisted  sunflower, 
Helianthus  eggertii  (Olson  undated). 

Our  Response:  We  appreciate  the 
additional  information;  however,  we 
believe  we  do  not  have  specific  and 
credible  information  to  consider  air 
pollution  as  a  threat  to  Helianthus 
paradoxus.  The  National  Park  Service 
information  concerns  an  area  where 
acid  deposition  ft-om  air  pollution  is 
much  more  prevalent  than  it  is  in  the 
range  of  H.  paradoxus. 

20.  Comment:  The  designation  of  Unit 
2  would  result  in  unresolvable  conflicts 
between  the  Rio  Grande  silvery  minnow 
[Hybognathus  amarus)  and . 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  because 
these  species  are  also  dependent  on  the 
same  limited  supply  of  water  as 
Helianthus  paradoxus. 

Our  Response:  The  commenter  did 
not  provide  any  indication  of  the  types 
of  conflicts  that  might  occur.  The  final 
economic  analysis  does  point  to  one 
recorded  instance  where  delivery  of 
water  to  La  Joya’s  holding  ponds  was 
postponed  so  that  water  would  be 
available  for  the  Rio  Grande  silvery 
minnow  downstream.  However,  no 
adverse  impacts  to  Helianthus 
paradoxus  were  recorded  as  a  result  of 
that  event.  It  is  therefore  unclear 
whether  any  potential  changes  to  water 
management  would  be  needed  to  protect 
the  plant.  The  economic  analysis 
therefore  does  not  quantify  future 
impacts  on  water  withdrawals  in  this 
unit. 

We  are  required  to  designate  critical 
habitat  to  the  maximum  extent  prudent 
and  determinable  for  each  species  that 
is  listed  as  threatened  or  endangered 
within  the  United  States.  As  part  of  this 
process,  within  the  specific  areas 
occupied  by  the  species,  we  are  to 
determine  those  physical  and  biological 
features  essential  to  the  conservation  of 
the  species  and  define  critical  habitat 
based  on  those  features.  We  recognize 
that,  in  some  cases,  critical  habitat  for 
one  species  may  overlap,  with  critical 


habitat  for  another  species  which  could 
result  in  conflicts  in  management  or 
conservation  actions.  These  conflicts 
would  need  to  be  addressed  on  a  case- 
by-case  basis  with  the  Federal  action 
agencies  involved  in  any  given 
consultation  under  section  7  of  the  Act 
to  ensure  that  the  actions  would  not 
result  in  the  adverse  modification  of 
critical  habitat  for  each  species 
concerned. 

21.  Comment;  The  jeopardy  standard 
does  not  protect  habitat  that  is  not 
occupied  by  Helianthus  paradoxus. 

Our  Response:  We  have  determined 
that  unoccupied  areas  are  not  essential 
to  the  conservation  of  this  species; 
therefore,  we  are  precluded  ft-om 
designating  such  areas  as  critical 
habitat.  When  Federal  actions  do  not 
directly  or  indirectly  affect  Helianthus 
paradoxus,  the  actions  do.  not  require 
section  7(a)(2)  consultation  and  thus, 
are  not  protected  by  the  jeopardy 
standard.  However,  when  a  Federal 
agency  funds,  authorizes,  or  carries  out 
an  action  that  may  affect  H.  paradoxus, 
the  Act  requires  that  the  agency  consult 
with  us  under  section  7  of  the  Act.  Our 
view  is  that  any  Federal  action  that 
affects  H.  paradoxus  should  be 
considered  a  situation  that  “may  affect” 
the  species  and  should  undergo  section 
7  consultation  under  the  jeopardy 
standard.  As  in  the  past,  the  Federal 
action  agency  will  continue  to  make  the 
determination  as  to  whether  their 
project  “may  affect”  the  species  or 
designated  critical  habitat. 

22.  Comment:  The  destruction  of  a 
single  population  of  Helianthus 
paradoxus  would  violate  the  Act’s 
prohibition  on  adverse  modification. 

Our  Response:  Activities  that  may 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  include 
those  that  alter  the  physical  and 
biological  features  to  an  extent  that  the 
value  of  critical  habitat  for  the 
conservation  of  Helianthus  paradoxus  is 
appreciably  reduced  (i.e.,  with  the 
implementation  of  the  proposed  project, 
will  the  critical  habitat  remain 
functional).  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Actions  that 
would  be  expected  to  both  jeopardize 
the  continued  existence  of  H.  paradoxus 
and  destroy  or  adversely  modify  its 
critical  habitat  would  include  those  that 
significantly  and  detrimentally  alter  the 
species’  habitat  over  an  area  large 
enough  that  the  likelihood  of  H. 
paradoxus’  persistence  and  recovery 
range-wide  is  significantly  reduced. 
Thus,  the  likelihood  of  an  adverse 
modification  or  jeopardy  determination 
would  depend  on  the  baseline  condition 
of  the  species  as  a  whole. 


Comments  Related  to  the  Draft 
Economic  Analysis 

23.  Comment:  According  to  the  draft 
economic  analysis,  most  of  the  projected 
costs  associated  with  critical  habitat  for 
Helianthus  paradoxus  are  ftom  non¬ 
native  species  control.  Non-native 
species  control  is  voluntary  on  state  and 
private  lands  and  has  been  ongoing  on 
the  Refuge.  Therefore,  critical  habitat 
designation  does  not  cause  these  funds 
to  be  expended  and  should  not  be  a 
basis  for  excluding  areas  ftom  the  final 
designation. 

Our  Response:  The  final  economic 
analysis  has  been  updated  to  include  an 
assessment  of  incremental  costs  (i.e., 
those  costs  directly  associated  with  the 
designation  of  critical  habitat).  While 
the  costs  of  non-native  species 
management  are  presented  as  part  of  the 
coextensive  economic  impacts 
associated  with  the  conservation  of 
Helianthus  paradoxus,  they  are 
considered  to  be  baseline  impacts  (i.e., 
not  directly  associated  with  this 
rulemaking)  in  the  final  economic 
analysis  (Appendix  B).  As  such  they  are 
not  considered  to  be  costs  of  including 
those  areas  as  critical  habitat. 

24.  Comment:  Benefits  that  should 
have  been  considered  in  the  economic 
analysis  include  the  benefit  of  National 
Wildlife  Refuges  to  neighboring 
communities,  the  economic  benefits  to 
The  Nature  Conservancy,  and  the  value 
of  ecosystem  services.  Specifically,  the 
Service  should  consider  economic 
benefits  such  as  additional  protection  of 
National  Wildlife  Refuge  lands  that 
currently  attract  visitors  and  provide 
benefits  to  local  communities. 

Our  Response:  Where  data  are 
available,  the  final  economic  analysis 
attempts  to  recognize  and  measure  the 
net  economic  impact  of  the  proposed 
designation.  However,  monetization  of 
this  category  of  benefits  would  require 
detailed  information  that  quantifies,  for 
example,  the  recreational  value  added 
by  critical  habitat  designation  and  its 
impact  on  visitation  to  the  National 
Wildlife  Refuge.  This  information  is 
currently  not  available  and  thus  is  not 
included  in  the  economic  analysis.  Such 
“baseline”  benefits  occur  regardless  of 
the  designation  of  critical  habitat  and 
would  not  be  considered  in  the 
evaluation  under  section  4(b)(2)  of  the 
Act. 

25.  Comment:  In  the  economic 
analysis  for  the  four  invertebrates  found 
at  Bitter  Lake  National  Wildlife  Refuge, 
New  Mexico,  and  on  Diamond  Y  Spring 
Preserve  in  West  Texas,  it  was  noted 
that  the  designation  of  critical  habitat 
might  increase  recognition  and  potential 
funding  for  restoration  or  conservation 
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projects.  This  economic  benefit  should 
be  integrated  into  the  final  economic 
analysis  for  Helianthus  paradoxus. 

Our  Response:  We  acknowledge  that 
the  general  statement  appeared  in  our 
economic  analysis  for  the  four 
invertebrates  on  the  Refuge.  However, 
we  did  not  have  any  specific 
information  at  that  time,  nor  are  we 
aware  of  any  information  that  is 
currently  available  to  us  that  would 
permit  us  to  quantify  this  assumed 
benefit.  Please  see  our  response  to 
comment  23  for  additional  information 
regarding  treatment  of  benefits  in  the 
final  economic  analysis. 

26.  Comment:  It  is  unacceptable  to  ' 
place  dollar  values  on  Pueblo  of  Acoma 
lands  in  the  economic  analysis,  as  those 
lands  will  not  be  sold. 

Our  Response:  The  final  economic 
analysis  states  that  the  Pueblo  of  Acoma 
lands  in  Unit  la  have  recently  been 
acquired  by  the  Pueblo,  and  that  it  may 
wish  to  develop  the  land  at  some  point, 
though  no  definitive  plans  were 
provided.  The  final  economic  analysis 
quantifies  potential  impacts  to  the 
Pueblo  of  Acoma  related  to  the 
development  of  a  management  plan, 
monitoring  costs,  and  memagement  of 
livestock  to  avoid  impacts  to  Helianthus 
paradoxus.  The  analysis  does  not 
quantify  potential  impacts  on  property 
value  for  Pueblo  lands  nor  is  it  meant 
to  quantify  the  actual  property  value  of 
the  area. 

Comments  From  the  State 

27.  Comment:  The  water  source  for 
Unit  2  is  currently  used  by  the  New 
Mexico  Department  of  Game  and  Fish 
(NMDGF)  to  inundate  portions  of  the  La 
Joya  Wildlife  Management  Area. 
However,  the  water  source  is  not  secure 
(i.e.,  protected  by  a  water  right)  and  is 
subject  to  changing  water  management 
practices  of  the  Middle  Rio  Grande 
Conservancy  District  (MRGCD). 

Our  Response:  The  designation  of 
critical  habitat  would  also  not  secure 
the  water  source.  Critical  habitat  does 
not  establish  a  preserve  or  provide  water 
rights  to  designated  areas.  Designation 
of  critical  habitat  requires  that  Federal 
agencies  consult  on  actions  they  fund, 
authorize,  permit,  or  carry  out  in  order, 
to  ensure  that  the  actions  do  not 
adversely  modify  the  critical  habitat. 
These  consultations  may  limit  the 
effects  of  changing  water  management, 
but  are  not  guaranteed  to  preserve  water 
in  the  area.  In  addition,  unless  there  is 
a  Federal  nexus,  any  activities  related  to 
water  management  operations  would 
not  result  in  a  consultation  with  us. 

The  water  right  at  La  Joya  Wildlife 
Management  Area  is  owned  by  MRGCD; 
however,  NMDGF  (i.e.,  the  State  of  New 


Mexico)  has  a  written  agreement  from 
1960  with  the  MRGCD  that  allows  them 
to  replenish  the  water  in  six  ponds  from 
the  return  flow  during  the  non-irrigation 
season  (approximately  October  to 
February)  to  provide  resting  places  for 
migratory  waterfowl  (NMDGF  2007). 
During  this  period,  the  MRGCD  will 
allow  the  diversion  of  water  from  the 
return  flow  to  an  extent  that  such  water 
is  available  (NMDGF  2007).  This  water 
is  used  to  inundate  wetland  areas 
within  La  Joya  Wildlife  Management 
Area  at  a  time  of  the  year  when  other 
water  demands  are  at  their  lowest.  To 
date,  there  have  been  no  conflicts 
associated  with  competing  demands  for 
this  water.  There  are  no  known  projects 
anticipated  to  impact  water  withdrawals 
in  the  future  (Service  2008).  Therefore, 
we  find  no  reason  that  this  relationship 
would  not  continue  into  the  future. 

Summary  of  Changes  From  the 
Proposed  Rule 

In  preparing  the  final  critical  habitat 
designation  for  Helianthus  paradoxus, 
we  reviewed  and  considered  comments 
from  the  public  and  peer  reviewers  on 
the  March  27,  2007,  proposed 
designation  of  critical  habitat  (72  FR 
14328)  and  the  December  11,  2007, 
notice  announcing  the  availability  of  the 
draft  economic  analysis  and  draft 
environmental  assessment,  as  well  as 
the  proposal  of  two  additional  subunits 
and  the  clarification  of  one  unit  as 
critical  habitat  (72  FR  70269).  As  a 
result  of  comments  received,  we  made 
the  following  changes  to  our  proposed 
designation: 

(1)  The  final  designation  includes  a 
correction  to  Subunits  4a  and  4b  and  a 
clarification  with  respect  to  Unit  5. 
These  three  areas:  (a)  Are  within  the 
historical  range  of  the  species  and  were 
occupied  at  the  time  of  listing;  (b) 
provide  the  physical  and  biological 
features  essential  for  the  long-term 
persistence  of  Helianthus  paradoxus 
populations;  and  (c)  are  currently 
occupied. 

(2)  We  have  excluded  854  ac  (346  ha) 
of  lands  within  the  La  Joya  Wildlife 
Management  Area  (Unit  2)  proposed  as 
critical  habitat  for  Helianthus 
paradoxus  ft-om  the  final  designation 
(see  the  “Exclusions  under  Section 
4(b)(2)  of  the  Act”  section  of  this  final 
rule  for  further  details). 

(3)  We  have  excluded  land  on  the 

Pueblo  of  Laguna  (Subunit  Ic)  proposed 
as  critical  habitat  for  Helianthus 
paradoxus  firom  the  final  designation 
(see  the  “Exclusions  under  Section 
4(b)(2)  of  the  Act”  section  of  this  final 
rule  for  further  details).  ; 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as: 

(i)  The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  features 

(a)  Essential  to  the  conservation  of  the 
species  and 

(b)  Which  may  require  special 
management  consideration  or 
protections;  and 

(ii)  Specific  areas  outside  the 
geographical  area  occupied  by  a  species 
at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Gonservation,  as  defined  under 
section  3  of  the  Act,  means  the  use  of 
all  methods  and  procedures  that  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  at  which 
the  measures  provided  under  the  Act 
are  no  longer  necessary.  Such  methods 
and  procedures  include,  but  are  not 
limited  to,  all  activities  associated  with 
scientific  resources  management  such  as 
research,  census,  law  enforcement, 
habitat  acquisition  and  maintenance, 
propagation,  live  trapping,  and 
transplantation,  and  in  the 
extraordinary  case  where  population 
pressures  within  a  given  ecosystem 
Cemnot  be  otherwise  relieved,  may 
include  regulated  taking. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  Federal  agencies 
carrying  out,  funding,  or  authorizing  the 
destruction  or  adverse  modification  of 
critical  habitat.  Section  7(a)(2)  of  the  Act 
requires  consultation  on  Federal  actions 
that  may  affect  critical  habitat.  The 
designation  of  critical  habitat  does  not 
affect  land  ownership  or  establish  a 
refuge,  wilderness,  reserve,  preserve,  or 
other  conservation  area.  Such 
designation  does  not  allow  the 
government  or  public  to  access  private 
lands.  Such  designation  does  not 
require  implementation  of  restoration, 
recovery,  or  enhancement  measures  by 
private  landowners.  Where  a  landowner 
requests  federal  agency  funding  or 
authorization  for  an  action  that  may 
affect  a  listed  species  or  critical  habitat, 
the  consultation  requirements  of  section 
7(a)(2)  would  apply,  but  even  in  the 
event  of  a  destruction  or  adverse 
modification  finding,  the  landowner’s 
obligation  is  not  to  restore  or  recover  the 
species,  but  to  implement  reasonable 
and  prudent  alternatives  to  avoid 
destruction  or  adverse  modification  of 
critical  habitat. 

For  inclusion  in  a  critical  habitat 
designation,  the  habitat  within  the 
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geographical  area  occupied  by  the 
species  at  the  time  of  listing  must 
contain  the  physical  and  biological 
features  essential  to  the  conservation  of 
the  species,  and  be  included  only  if 
those  features  may  require  special 
management  considerations  or 
protection.  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  data  available,  habitat 
areas  that  provide  essential  life  cycle 
needs  of  the  species  (i.e.,  areas  on  which 
are  found  the  PCEs  laid  out  in  the 
appropriate  quantity  and  spatial 
arrangement  for  the  conservation  of  the 
species).  Under  the  Act,  we  can 
designate  critical  habitat  in  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed 
only  when  we  determine  that  those 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  on  the  basis  of 
the  hest  scientific  and  commercial  data 
available.  Further,  our  Policy  on 
Information  Standards  Under  the 
Endangered  Species  Act  (published  in 
the  Federal  Register  on  July  1, 1994  (59 
FR  34271)),  the  Information  Quality  Act 
(section  515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  H.R. 
5658)),  and  our  associated  Information 
Quality  Guidelines  issued  by  the 
Service,  provide  criteria,  establish 
procedures,  and  provide  guidance  to 
ensure  that  our  decisions  are  based  on 
the  best  scientific  data  available.  They 
require  Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  data  available,  to 
use  primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat. 

When  determining  which  areas 
should  be  designated  as  critical  habitat, 
our  primary  source  of  information  is 
generally  the  information  developed 
during  the  listing  process  for  the 
species.  Additional  information  sources 
may  include  the  recovery  plan  for  the 
species,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  biological 
assessments,  or  other  unpublished 
materials  and  expert  opinion  or 
personal  knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  ft’om  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  we 
may  eventually  determine  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  a  critical 
habitat  designation  does  not  signal  that 


habitat  outside  the  designated  area  is 
unimportant  or  may  not  promote  the 
recovery  of  the  species. 

Areas  that  support  populations,  but 
are  outside  the  critical  habitat 
designation,  will  continue  to  be  subject 
to  conservation  actions.  They  are  also 
subject  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard,  as  determined  on  the  basis  of 
the  best  available  information  at  the 
time  of  the  action.  Federally  funded  or 
permitted  projects  affecting  listed 
species  outside  their  designated  critical 
habitat  areas  may  require  consultation 
under  section  7  of  the  Act  and  may  still 
result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  information  available 
at  the  time  of  these  planning  efforts  calls 
for  a  different  outcome. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas 
occupied  by  the  species  at  the  time  of 
listing  to  designate  as  critical  habitat, 
we  consider  those  physical  and 
biological  features  essential  to  the 
conservation  of  the  species  that  may 
require  special  management 
considerations  or  protection.  We 
consider  the  physical  or  biological 
features  to  be  the  PCEs  laid  out  in  the 
appropriate  quantity  and  spatial 
arrangement  for  the  conservation  of  the 
species.  The  PCEs  include,  but  are  not 
limited  to: 

(1)  Space  for  individual  and 
population  growth  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
and  rearing  (or  development)  of 
offspring;  and 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic,  geographical,  and  ecological 
distributions  of  a  species. 

We  derived  the  specific  PCEs  required 
for  Helianthus  paradoxus  ft'om  the 
biological  needs  of  the  species  as 
described  below.  Additional 
information  can  also  be  found  in  the 
final  listing  rule  published  in  the 
Federal  Register  on  October  20, 1999 
(64  FR  56582). 


Space  for  Individual  and  Population 
Growth,  Including  Sites  for 
Germination.  Pollination,  Reproduction, 
and  Seed  Bank 

Helianthus  paradoxus  is  an  annual 
species  that  must  re-establish 
populations  of  adult  plants  each  year 
uom  seed  produced  during  previous 
years’  reproductive  efforts.  Habitats 
with  suitable  alkaline  soils  and 
perennially  wet  hydrologic  conditions 
for  all  of  the  life  functions  of  H. 
paradoxus  are  typically  small  areas 
around  springs  and  ponds.  Therefore, 
populations  tend  to  grow  in  crowded 
patches  of  dozens  or  even  thousands  of 
individuals.  Solitary  individuals  may  be 
found  around  the  periphery  of  the 
wetland,  but  dense,  well-defined  stands 
within  suitable  habitats  are  more 
typical.  Aggregations  of  individuals  may 
occur  in  different  adjacent  areas  than 
the  patches  of  dead  stalks  fi-om  the 
population  of  the  previous  year 
(Sivinski  1992,  p.  125).  This  suggests 
seed  dispersal  or  the  presence  of  a 
persistent  soil  seed  bank  (Van  Auken 
2001).  Patch  densities  and  locations  are 
determined  by  a  combination  of  factors, 
including  variations  in  seasonal  soil 
moisture,  salinity,  oxygen,  disturbance, 
and  competing  vegetation  (Bush  2002, 
pp.  1-2;  Van  Auken  and  Bush  1995,  p. 
15;  Bush  and  Van  Auken  1997,  p.  417). 

Dense  stands  of  Helianthus  paradoxus 
produce  smaller,  spindly  plants,  while 
more  open  stands  have  larger  plants 
(Service  2005,  p.  6).  Likewise, 
experiments  to  remove  competing 
vegetation,  such  as  alkali  sacaton 
[Sporobolus  airoides)  and  saltgrass 
[Distichlis  spicata),  also  produced  leu^er 
H.  paradoxus  plants  with  more  flowers 
per  plant  (Bush  and  Van  Auken  1997,  p. 
417). 

Pollination  vectors  for  Helianthus 
paradoxus  have  not  been  studied. 
However,  most  plants  in  the  aster  family 
with  ray-like  flowers,  such  as  H. 
paradoxus,  attract  a  variety  of  insect 
pollinators  (Service  2005,  p.  7).  Seed 
production  is  greatly  enhanced  in  H. 
paradoxus  by  cross-pollination  between 
individual  plants.  An  experiment  that 
excluded  pollinators  ft'om  flower  heads 
produced  only  5  percent  viable  seed 
compared  to  84  percent  viable  seed 
produced  by  flower  heads  that  were 
open  to  insect  pollination  (Van  Auken 
and  Bush  1997,  p.  44).  Helianthus 
paradoxus  blooms  in  the  months  of 
September  and  October.  Flowering 
peaks  the  second  week  of  September  in 
the  northern-most  New  Mexico 
populations.  The  peak  flowering  time 
for  the  southern-most  population  in 
West  Texas  is  later  in  October.  Seeds  fill 
and  mature  during  October  and 
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November  and  then  require  a  2-  to  3- 
month  after-ripening  period  before 
germination  {Van  Auken  2001,  p.  157). 

A  few  seeds  remain  dormant  for  longer 
periods  and  appear  to  be  insurance  for 
species  survival  by  remaining  viable  in 
the  soil  seed  bank  (Van  Auken  2001). 
The  duration  of  seed  viability  has  not 
yet  been  studied. 

Areas  That  Provide  the  Basic 
Requirements  for  Growth  (Such  as 
Water,  Light,  and  Minerals) 

Helianthus  paradoxus  habitat 
attributes  usually  are  present  in  desert 
wetland  areas  that  contain  permanently 
saturated  soils  in  the  root  zone  (Service 
2005,  p.  6).  These  are  most  commonly 
desert  springs  and  seeps  that  form  wet 
meadows  called  “cienegas.” 
Nevertheless,  H.  paradoxus  also  Ccm 
occur  around  the  margins  of  lakes  and 
creeks  (Service  2005,  p.  6).  When  H. 
paradoxus  grows  around  lakes  or  ponds, 
these  areas  are  usually  associated  with 
natural  cienega  habitats.  The  soils  of 
these  desert  wetlands  and  riparian  areas 
are  typically  saline  or  alkaline  because 
the  waters  are  high  in  dissolved  solids 
and  elevated'evaporation  rates  leave 
deposits  of  salts,  including  carbonates, 
at  the  soil’s  surface.  Studies  by  Van 
Auken  and  Bush  (1995,  p.  14)  showed 
that  H.  paradoxus  grows  in  saline  soils, 
but  seeds  germinate  and  establish  best 
when  precipitation  and  high  water 
tables  reduce  salinity  near  the  soil 
surface.  Based  on  greenhouse  and 
limited  field  studies,  H.  paradoxus 
requires  salinity  levels  ranging  from  10 
to  40  parts  per  thousand  for  optimal 
growth  in  competition  with  other  salt 
marsh  plant  species  (Van  Auken  and 
Bush  2006,  p.  29).  Helianthus 
paradoxus  can  occur  on  cienegas  that 
contain  alkaline,  fine  sand  soils  that 
may  be  dry  at  the  surface  during 
summer  months,  but  are  sub-irrigated  in 
the  root  zone.  Where  saturated  soils  are 
shaded  by  taller  vegetation,  H. 
paradoxus  may  also  not  be  present 
every  year  or  in  numbers  greater  than  a 
few  hundred  plants.  Like  all  sunflowers, 
this  species  requires  open  areas  that  are 
not  shaded  by  taller  vegetation  for 
optimal  growth.  Solitary  trees  or  shrubs 
are  sometimes  located  within  stands  of 
H.  paradoxus.  Clusters  of  tall  trees  and 
shrubs  will  inhibit  H.  paradoxus’ 
growth  by  shading  germinating  seeds 
and  seedlings  (Service  2005,  p.  6). 

Primary  Constituent  Elements  for 
Helianthus  paradoxus 

Pursuant  to  the  Act  and  its 
implementing  regulations,  we  are 
required  to  identify  the  physical  and 
biological  features  within  the 
geographical  area  occupied  by 


Helianthus  paradoxus  at  the  time  of 
listing  that  are  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protections.  The 
physical  and  biological  features  are 
those  primary  constituent  elements 
(PCEs)  laid  out  in  a  specific  spatial 
arrangement  and  quantity  to  be  essential 
to  the  conservation  of  the  species.  All 
areas  designated  as  critical  habitat  for  H. 
paradoxus  are  currently  occupied, 
within  the  species’  historical  geographic 
range,  and  contain  sufficient  PCEs  to 
support  at  least  one  life  history 
function. 

Based  on  our  current  knowledge  of 
the  life  history,  biology,  and  ecology  of 
the  species  and  the  habitat  requirements 
for  sustaining  the  essential  life  history 
functions  of  the  species,  we  have 
determined  that  Helianthus  paradoxus’ 
PCEs  are  the  desert  wetland  or  riparian 
habitat  components  that  provide: 

(1)  Silty  clay  or  fine  sand  soils  that 
contain  high  organic  content,  are  saline 
or  alkaline,  are  permanently  saturated 
within  the  root  zone  (top  50  cm  of  the 
soil  profile),  and  have  salinity  levels 
ranging  from  10  to  40  parts  per 
thousand:  and 

(2)  Low  proportion  (less  than  10 
percent)  of  woody  shrub  or  canopy 
cover  directly  around  the  plant. 

This  final  designation  is  designed  for 
the  conservation  of  the  PCEs  necessary 
to  support  the  life  history  functions  of 
the  species  and  the  areas  containing 
those  PCEs  in  the  appropriate  quantity 
and  spatial  arrangement  essential  for  the 
conservation  of  the  species.  Because  all 
of  the  species’  life  history  functions 
require  all  of  the  PCEs,  all  critical 
habitat  units  contain  all  of  the  PCEs. 

Special  Management  Considerations  or 
Protections 

When  designating  critical  habitat,  we 
assess  whether  the  areas  occupied  by 
the  species  at  the  time  of  listing  contain 
the  physical  and  biological  features 
essential  to  the  conservation  of  the 
species,  and  whether  these  features  may 
require  special  management 
consideration  or  protections.  As  stated 
in  the  final  listing  rule  (64  FR  56582), 
threats  to  Helianthus  paradoxus  and  its 
physical  and  biological  features  include 
drying  of  wetlands  from  groundwater 
depletion,  alteration  of  wetlands  (e.g., 
wetland  fills,  draining,  impoundment, 
and  development),  competition  from 
nonnative  plant  species,  overgrazing  by 
livestock  during  H.  paradoxus’ 
flowering  season,  impacts  from 
recreational  activities,  mowing,  and 
highway  maintenance. 

The  loss  or  alteration  of  wetland 
habitat  continues  to  be  the  main  threat 


to  Helianthus  paradoxus.  The  scattered 
distribution  of  cienegas  makes  them 
aquatic  islands  of  unique  habitat  in  an 
arid-land  matrix  (Hendrickson  and 
Minckley  1984,  p.  169).  There  is 
evidence  these  habitats  have  been 
historically,  and  are  presently  being, 
reduced  or  eliminated  by  aquifer 
depletion,  and  severely  impacted  by 
agricultural  activities  and  encroachment 
by  exotic  plants  (Poole  1992,  pp.  1-2; 
Sivinski  1995,  p.  11).  The  lowering  of 
water  tables  through  aquifer 
withdrawals  for  irrigation  and 
municipal  use,  diversion  of  water  from 
wetlands  for  agriculture  and 
recreational  uses,  and  wetland  filling  for 
conversion  to  dry  land  uses  destroy  or 
degrade  desert  wetlands. 

In  Grants,  New  Mexico,  Helianthus 
paradoxus  has  been  observed  in  close 
proximity  to  building  sites  that  may 
have  contained  suitable  wetland  habitat 
prior  to  filling  (Service  2005,  p.  8).  A 
cienega  containing  H.  paradoxus  near 
Dexter,  New  Mexico,  was  dried  when  a 
wellhead  was  placed  on  the  spring  and 
the  water  diverted  for  other  uses 
(Service  2005,  p.  8).  Springs  that  have 
fed  H.  paradoxus  habitats  have  been 
converted  to  swimming  pools  and 
fishing  ponds  in  the  towns  of  Roswell 
and  Santa  Rosa,  New  Mexico  (Service 
2005,  p.  8).  Groundwater  withdrawals 
for  agriculture  in  Pecos  cmd  Reeves 
counties  in  Texas  have  had  an 
especially  severe  impact  on  desert 
springs  (Service  2005,  p.  8).  Of  the  61 
historical  desert  springs  in  these  two 
counties,  only  13  were  still  flowing  in 
1980  (Brune  1981  in  Poole  1992,  p.  5). 
Beginning  around  1946,  groundwater 
levels  fell  as  much  as  400  feet  (ft)  (120 
meters  (m))  in  Pecos  Gounty  and  500  ft 
(150  m)  in  Reeves  County.  Groundwater 
pumping  has  lessened  in  more  recent 
years  due  to  the  higher  cost  of  removing 
water  from  deeper  aquifers,  but  rising 
water  tables  and  resumption  of  spring 
flows  are  not  expected  (Poole  1992,  p. 

5).  We  are  not  aware  of  any  protections 
afforded  by  Texas  water  law  for  the 
remaining  springs  that  support  H. 
paradoxus  populations  on  The  Nature 
Conservancy  properties,  which  limits 
options  for  addressing  this  threat. 

Livestock  will  eat  Helianthus 
paradoxus  when  other  green  forage  is 
scarce,  and  when  the  buds  are 
developing  and  abundant  (Service  1999, 
p.  56587).  Cattle  and  horses  tend  to  pull 
off  the  flower  heads,  which  can  reduce 
seed  production  (Bush  and  Van  Auken 
1997,  p.  416).  However,  well-managed 
grazing  during  non-flowering  months 
may  have  a  beneficial  effect  on  H. 
paradoxus  populations  by  decreasing 
the  density  and  biomass  of  potentially 
competing  plant  species  in  these 


Federal  Register / Vol.  73,  No.  63 /Tuesday,  April  1,  2008 /Rules  and  Regulations 


17769 


habitats.  This  sunflower  germinates 
earlier  than  most  associated  plants  and 
grows  vigorously  on  wet,  beu-e,  highly 
insolated  soils  (Service  2005,  p.  9). 
Actions  that  remove  shading  grass 
cover,  such  as  grazing,  appear  to 
enhance  growth  and  reproduction  of 
sunflower  plants  that  are  later  protected 
from  grazing  while  they  are 
reproductively  maturing.  Therefore, 
properly  managed  livestock  grazing  can 
be  compatible  with  H.  paradoxus 
conservation.  Livestock  grazing 
operations  that  are  not  managed  to 
protect  H.  paradoxus  occur  in 
populations  in  the  Grants  and  Roswell 
areas  of  New  Mexico  (Service  2005,  p. 

9). 

Although  water  contamination  is  a 
significant  threat  for  the  Roswell 
springsnail,  Roster’s  springsnail,  Noel’s 
amphipod,  and  the  Pecos  assiminea 
found  on  Bitter  Lake  National  Wildlife 
Refuge  (70  FR  46304),  we  have  no 
information  on  whether  contamination 
of  water  would  affect  Helianthus 
paradoxus.  We  did  not  find  that 
reduced  water  quality  was  a  threat  to 
the  species  when  it  was  listed  in  1999 
(64  FR  56582).  Moreover,  we  are  not 
aware  of  any  research  or  information 
that  documents  the  species’  response  to 
elevated  nutrients  or  contaminants.  For 
these  reasons,  we  do  not  believe  that 
water  contamination  is  a  significant 
threat  to  H.  paradoxus  at  this  time. 

We  have  aetermined  that  each  area 
included  in  this  designation  meets  the 
definition  of  critical  habitat  for  the 
reasons  described  in  our  unit 
descriptions  below. 

Criteria  Used  To  Identify  Critical 
Habitat 

We  are  designating  critical  habitat  in 
areas  that  were  occupied  by  the  species 
at  the  time  of  listing  and  contain  PCEs 
in  the  quantity  and  spatial  arrangement 
to  support  life  history  functions 
essential  for  the  conservation  of  the 
species.  Each  such  area  contains  all 
PCEs  and  support  multiple  life 
processes.  We  are  also  designating 
critical  habitat  in  two  areas  that  were 
not  occupied  by  the  species  at  the  time 
of  listing.  We  have  determined  that 
these  areas,  which  are  currently 
occupied,  are  essential  to  the 
conservation  of  the  species. 

For  many  species  mat  are  listed  under 
the  Act,  habitat  loss  is  a  primary  factor 
in  their  decline.  For  these  species  it  is 
very  important  to  conserve  every  piece 
of  available  habitat,  and,  in  some  cases, 
it  is  essential  to  conserve  areas  that  may 
become  suitable  habitat  in  the  future. 
This  is  not  the  case  for  Helianthus 
paradoxus,  because  this  species 
currently  exists  throughout  its  range  in 


a  spatial  arrangement  that  would 
provide  for  its  long-term  conservation,  if 
the  populations  were  secure  from 
threats.  For  this  reason,  not  all  areas 
which  are  known  to  be  occupied  by  H. 
paradoxus  are  required  in  order  to 
conserve  the  species.  To  include  all 
areas  that  are  occupied  by  the  Pecos 
sunflower,  and  unoccupied  cU'eas  that 
could  be  occupied  by  the  species,  would 
encompass  more  areas  than  are 
reasonably  needed  to  conserve  the 
species.  Thus,  we  developed  a  set  of 
restrictive  criteria  to  focus  on  those 
areas  most  likely  to  contribute  to  the 
long-term  conservation  of  the  species. 
We  have  chosen  to  focus  on  larger 
populations  supported  by  water  sources 
that  are  thought  to  be  relatively  stable. 
By  focusing  on  size  and  stability,  we 
believe  we  have  chosen  the  populations 
that  are  most  likely  to  become  secure 
from  threats  in  the  long  term  and 
provide  for  the  long-term  conservation 
of  this  species. 

Occupancy 

We  consider  an  area  to  be  currently 
occupied  if  Helianthus  paradoxus  was 
found  to  be  present  by  species  experts 
within  the  last  two  years  (Hirsch  2006, 
p.  1;  Poole  2006,  p.  1;  Ulibeuri  2006,  p. 

1;  Sivinski  2007,  p.  1).  Two  years  is  an 
appropriate  time  period  because  surveys 
may  not  occur  in  all  areas  in  all  years, 
and  because  plemts  reestablish  in  an 
area  from  seeds  left  in  the  ground  from 
the  previous  year’s  production.  The 
sunflower  would  be  likely  to  persist  in 
an  area  over  multiple  years  unless  major 
habitat  modification  occurred  resulting 
in  destruction  of  the  seed  bank. 

Stability 

In  designating  critical  habitat,  we 
considered  the  stability  of  the  known 
populations,  including  size  and  status 
over  time.  According  to  population- 
level  analysis  conducted  for  Helianthus 
paradoxus,  approximately  1,600  or 
more  individuals  is  a  population  target 
that  gives  a  high  probability  of  having 
a  stable  population  over  time  (Poole 
2004;  Sanderson  2006,  p.  918).  We 
consider  the  status  of  a  population  to  be 
stable  when  it  appears  that  (1)  the 
number  of  new  individuals  in  a 
population  is  equal  to  or  greater  than 
the  number  of  individuals  dying,  and  (2) 
the  population  occupies  a  simileu*  or 
larger  area  over  multiple  survey  periods. 
The  survey  and  field  data  on  which  this 
designation  is  based  are  from 
consistently  observed  populations 
during  the  last  several  years.  Most  of  the 
sites  included  in  this  designation  were 
visited  by  species  experts  four  or  more 
times  between  1992  and  2007;  however. 


at  a  minimum  each  site  was  visited 
twice. 

By  including  stable  populations,  we 
are  designating  currently  occupied 
habitat  that  provides  for  important  life- 
history  functions,  such  as  seed  dispersal 
and  genetic  exchange,  which  will 
contribute  to  the  long-term  conservation 
of  the  species.  Locations  that  have 
populations  that  do  not  support  at  least 
1,600  individuals  are  usually  either  ^ 
dependent  on  an  inconsistent  water 
supply  or  rely  on  small,  restricted,  or 
modified  habitats.  We  believe  that,  by 
designating  large  populations,  the 
species  will  persist,  the  potential  for 
successful  pollination  is  high,  and 
genetic  exchange  is  facilitated.  Using 
this  criteria  results  in  some  occupied 
areas  not  being  included;  however,  we 
believe  we  have  included  the  most 
important  areas  and  in  a  spatial 
anangement  and  quantity  that  allows 
for  long-term  conservation  of  the 
species. 

Essential  Areas 

For  areas  not  occupied  by  the  species 
at  the  time  of  listing,  the  Service  must 
demonstrate  that  these  areas  are 
essential  to  the  conservation  of  the  ' 
species  in  order  to  include  them  in  a 
critical  habitat  designation.  Helianthus 
paradoxus  critical  habitat  units  in  New 
Mexico  and  west  Texas  (shown  in  Table 
1)  are  sufficiently  distant  (40  to  100 
miles  (mi)  (64  to  161  kilometers  (km)) 
from  one  another  to  rule  out  fi-equent 
gene  exchange  by  pollen  vectors  or  seed 
dispersal.  Therefore,  due  to  the  spatial 
distance  between  them,  we  have 
determined  that  each  of  these 
populations,  including  two  not 
occupied  by  the  species  at  the  time  of 
listing  (Unit  2  and  Subunit  3b),  are 
essential  to  the  conservation  of  the 
species  because  they  provide  for  the 
maintenance  of  the  genetic  diversity  of 
H.  paradoxus.  The  areas  we  have 
determined  meet  the  definition  of 
critical  habitat  for  this  species  include 
populations  containing  all  of  the  known 
remaining  genetic  diversity  within  the 
species.  These  areas  include 
representation  of  each  major  subbasin  in 
the  known  historical  range  of  the 
species  (Service  2005,  p.  4). 

In  summary,  this  critical  habitat 
designation  includes  populations  of 
Helianthus  paradoxus  and  habitats  that 
possess  the  physical  and  biological 
features  essential  to  the  conservation  of 
the  species.  We  believe  the  populations 
included  in  this  designation,  if  secured, 
would  provide  for  the  conservation  of 
H.  paradoxus  by:  (1)  Maintaining  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species  in  areas  where  large  populations 
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of  H.  paradoxus  are  known  to  occur;  (2) 
maintaining  the  current  distribution, 
thus  preserving  genetic  variation 
throughout  the  range  of  H.  paradoxus 
and  minimizing  the  potential  effects  of 
local  extinction;  (3)  minimizing 
fragmentation  within  populations  by 
establishing  contiguous  occurrences  and 
maintaining  existing  connectivity;  (4) 
including  sufficient  pollinators;  and  (5) 
protecting  the  seed  bank  to  ensure  long¬ 
term  persistence  of  the  species. 

Mapping 

The  designated  Helianthus  paradoxus 
critical  habitat  areas  are  grouped  both 
spatially  and  by  watershed  into  four 
larger  units:  West-Central  New  Mexico, 
Santa  Rosa,  Roswell/Dexter,  and  West 
Texas.  The  boundaries  of  the  critical 
habitat  designation  for  each  subunit 
were  mapped  using  a  global  positioning 
system  (GPS)  along  the  outside 
boundary  of  the  area  of  occupied  habitat 
(Pittenger  2007).  We  attempted  to 
encompass  only  areas  that  contain  all  of 
the  PCEs  in  a  year  of  average  rainfall. 
The  elevated  water  table  that  provides 
conditions  favorable  to  H.  paradoxus 
growth  is  influenced  by  both  past  and 
current  precipitation.  Groundwater  level 
is  often  affected  by  precipitation  in  the 
entire  watershed  from  many  prior  years 
as  water  slowly  moves  through  the  soil 
and  geologic  features  into  springs  and 
wetlands.  The  groundwater  provides  a 
relatively  reliable,  stable  water  source 
permanently  saturating  soils  adjacent  to 
springs  and  wetlands.  Winter  storms 
and  monsoons  provide  a  more  dynamic 
source  of  precipitation  to  H.  paradoxus 
habitat.  The  suitable  habitat  expands 


and  contracts  horizontally  and  laterally 
from  the  groundwater-influenced  areas 
depending  on  the  amount  of  annual 
precipitation  (Sivinski  1992,  p.  125). 
Therefore,  in  very  wet  years,  suitable  H. 
paradoxus  habitat  may  extend  beyond 
the  mapped  boundaries  for  critical 
habitat  and  in  very  dry  years  may  shrink 
to  a  smaller  area  than  delineated. 

In  a  few  of  the  subunits  we  include 
narrow  dirt  roads  within  the  mapped 
boundaries  when  these  roads  were 
present  within  the  occupied  habitat. 

Due  to  soil  compaction  from  vehicle 
tracks,  these  roads  do  not  provide  the 
PCEs  for  Helianthus  paradoxus.  They 
do,  however,  represent  a  small  area  (6 
ft  (2  m)  wide),  and  they  are  directly 
adjacent  to  occupied  habitat,  so  we 
found  it  too  difficult,  due  to  mapping 
constraints,  to  exclude  them  from  the 
maps  of  critical  habitat.  To  the  best  of 
our  knowledge,  no  other  areas  were 
included  within  the  mapped  boundaries 
of  subunits  that  do  not  possess  all  of  the 
PCEs. 

We  were  not  able  to  obtain  physical 
access  to  some  private  lands  in  order  to 
map  the  boundaries  of  Helianthus 
paradoxus  habitat.  We  utilized  U.S. 
Geological  Survey  7.5  minute 
quadrangle  maps  to  create  maps  that 
depict  the  habitat  containing  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species.  One  of  the  features  of  7.5 
minute  quadremgle  maps  is  their 
accmrate  depiction  of  permanent  water 
sources  (e.g.,  springs  and  wetlands) 
associated  with  these  populations.  The 
depiction  of  the  subunits  is  based  on:  (1) 
Map  features,  (2)  limited  visual 


observations,  and  (3)  a  knowledge  of 
how  spring/wetland  habitats  influence 
similar  H.  paradoxus  populations  in 
other  geographic  areas  within  the 
species’  range. 

With  the  exception  of  the  narrow  dirt 
roads  discussed  above,  when 
determining  critical  habitat  boundaries, 
we  made  every  effort  to  avoid  including 
(within  the  boundaries  of  the  map 
contained  within  this  final  rule) 
developed  areas  such  as  buildings, 
paved  areas,  and  other  structures  that 
lack  PCEs  for  Helianthus  paradoxus. 

The  scale  of  the  maps  prepared  under 
the  parameters  for  publication  within 
the  Code  of  Federal  Regulations  may  not 
reflect  the  exclusion  of  such  developed 
areas. 

We  are  designating  critical  habitat  in 
areas  that  we  have  determined  were 
occupied  at  the  time  of  listing,  and  that 
contain  the  PCEs  laid  out  in  the 
appropriate  quantity  and  spatial 
arrangement  to  support  life  history 
functions  essential  for  the  conservation 
of  the  species.  We  are  also  designating 
critical  habitat  in  areas  that  were  not 
occupied  at  the  time  of  listing,  but  are 
now  occupied.  We  have  determined  that 
these  areas  are  essential  to  the 
conservation  of  the  species. 

Final  Critical  Habitat  Designation 

The  critical  habitat  areas  described 
below  constitute  our  current  best 
assessment  of  areas  determined  to  meet 
the  definition  of  critical  habitat  for  H. 
paradoxus.  Table  1  outlines  these  areas 
and  the  threats  requiring  special 
management. 


Table  1.— Threats  and  Occupancy  in  Areas  Containing  Physical  and  Biological  Features  Essential  to  the 

Conservation  of  Helianthus  paradoxus 


Geographic  area/unit 

I - 

Threats  requiring  special  management  or  protections 

L _ 

1 - 1 

Occupied 
at  the  time 
of  listing 

Currently 

occupied 

Unit  1 .  West — Central  New  Mexico 

Subunit  la.  Rancho  del  Padre  Spring  Cienega . 

Water  withdrawal,  wetland  filling  and  development,  in¬ 
compatible  livestock  management. 

Yes  . 

Yes. 

Subunit  1b.  Grants  Salt  Flat  Wetland . 

Wetland  filling  and  development,  encroachment  by  non¬ 
native  vegetation,  incompatible  livestock  management. 

Yes  . 

Yes. 

Subunit  1c.  Pueblo  of  Laguna . 

'  Water  withdrawal,  incompatible  livestock  management, 
encroachment  by  nonnative  vegetation. 

Yes  . 

Yes. 

Unit  2.  La  Joya-^a  Joya  State  Wildlife  Management 
Area. 

Encroachment  by  nonnative  vegetation . 

No . 

Yes. 

Unit  3.  Santa  Rosa 


! 

Subunrt  3a.  Blue  Hole  Cienega/Blue  Hole  Fish  Hatchery 

• 

Encroachment  by  nonnative  vegetation;  on  City  land,  wet- 

r 

Yes  . 

Yes. 

Ponds. 

land  filling  and  recreation  use,  mowing  to  edges  of 

ponds,  dredging  ponds  and  filling  of  wetlands. 

Subunit  3b.  Westside  Spring  . 

Water  withdrawal,  wetland  filling  and  development,  en- 

No  . 

Yes. 

croachment  by  nonnative  vegetation. 
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Table  1.— Threats  and  Occupancy  in  Areas  Containing  Physical  and  Biological  Features  Essential  to  the 

Conservation  of  Helianthus  paradoxus— Continued 

‘  Geographic  area/unit 

Threats  requiring  special  management  or  protections ' 

Occupied 
at  the  time 
of  listing 

Currently 

occupied 

Unit  4.  Roswell/Dexter 

Subunit  4a.  Bitter  Lake  National  Wildlife  Refuge/  City  of 
Roswell  Land. 

Water  withdrawal,  encroachment  by  nonnative  vegqta-  j 
tion;  on  City  land,  wetland  filling  and  development,  in¬ 
compatible  livestock  management. 

Yes  . 

Yes. 

Subunit  4b.  Bitter  Lake  National  Wildlife  Refuge  Farm  . 

Water  withdrawal  and  encroachment  by  nonnative  vege¬ 
tation. 

Yes  . 

Yes. 

Subunit  4c.  Ocisis  Dairy . 

Water  withdrawal,  wetland  filling  and  development,  in¬ 
compatible  livestock  management. 

Yes  . 

Yes. 

Subunit  4d.  Lea  Lake  at  Bottomless  Lakes  State  Park  . 

Campgrounds  and  human  trampling,  encroachment  by 
nonnative  vegetation. 

Yes  . 

Yes. 

Subunit  4e.  Dexter  Cienega  . 

Water  withdrawal,  wetland  filling  and  development,  in¬ 
compatible  livestock  management. 

Yes  . 

Yes. 

Unit  5.  West  Texas — Diamond  Y  Spring . 

Water  withdrawal,  wetland  filling  and  development,  in¬ 
compatible  livestock  management. 

Yes  . 

Yes. 

The  approximate  area  encompassed 
within  each  critical  habitat  unit  is 
shown  in  Table  2. 


Table  2.— Lands  Designated  as  Critical  Habitat  for  Helianthus  paradoxus  and  Land  Ownership 

[Area  is  displayed  in  acres  (hectares)] 


^  Geographic  area/unit 

Land  ownership 

LarKis 
meeting  the 
definition 
of  critical 
habitat 

1 - , 

Lands 

excluded  from 
critical 
habitat 

i 

Critical  habitat 

1 

Subunit  1a.  Rancho  del  Padre  Spring 

Private  and  Tribal . i 

26  (10) 

0(0) 

26  (10) 

Cienega. 

SubunK  1b.  Grants  Salt  Flat  Wetland . 

Private  . 

63  (25) 

0(0) 

63  (25) 

Subunit  1c.  Pueblo  of  Laguna  . 

Tribal  . 

V) 

n 

Unit  2.  La  Joya — La  Joya  State  Wildlife  Man- 

State  of  New  Mexico . 

854  (346) 

854  (346) 

agement  Area'. 

Subunit  3a.  Blue  Hole  Cienega/Blue  Hole 

State  of  New  Mexico  and  City  of  Roswell  . 

134(54) 

134  (54) 

Fish  Hatchery  Ponds. 

! 

Subunit  3b.  Westside  Spring  . 

Private  . 

6(3) 

0(0) 

6(3) 

Subunit  4a.  Bitter  Lake  National  Wildlife  Ref- 

U.S.  Fish  and  Wildlife  Service  and  City  of 

576  (233) 

0(0) 

576  (233) 

uge/City  of  Roswell  Land. 

Roswell. 

Subunit  4b.  Bitter  Lake  National  Wildlife  Ref- 

U.S.  Fish  and  Wildlife  Service  . 

96  (39) 

0(0) 

96  (39) 

uge  Farm. 

1 

Subunit  4c.  Oasis  Dairy  . 

Private  . 

104  (42) 

0(0)  i 

104  (42) 

Subunit  4d.  Lea  Lake  at  Bottomless  Lakes 

State  of  New  Mexico . 

20  (8) 

20  (8) 

State  Park. 

I 

Subunit  4e.  Dexter  Cienega  . 

Private  . 

41  (17) 

41  (17) 

Unit  5.  West  Texas — Diamond  Y  Spring  . 

Private  . 

240  (97) 

0(0) 

240  (97) 

Total  Acres  (Hectares) . 

1,305  (528) 

’  Undefined. 


Below,  we  present  a  brief  description 
of  all  subunits  that  meet  the  definition 
of  critical  habitat  for  Helianthus 
paradoxus  (see  Criteria  Used  To  Identify 
Critical  Habitat  section  above). 

Unit  i:  West-Central  New  Mexico 

Subunit  la  is  located  at  Rancho  del 
Padre  Spring  Cienega.  This  subunit  is  26 
ac  {10  ha)  in  Cibola  County,  New 
Mexico.  The  subunit  consists  of  an  area 
of  Rancho  del  Padre  Spring  Cienega 
from  the  spring  on  the  south  side  of  I- 


40  then  northeast  approximately  0.5  mi 
(0.8  km)  to  the  Rio  San  Jose. 

This  population  consists  of  large 
patches  of  several  thousand  plants  on 
areas  owned  by  two  private  landowners 
(23  ac  (9  ha))  and  the  Pueblo  of  Acoma 
(3  ac  (1  ha)).  This  site  was  known  to  be 
occupied  at  the  time  of  listing  and  has 
been  visited  or  observed  from  a  public 
right-of-way  by  species  experts  during 
four  or  more  seasons.  These  experts 
have  found  the  site  occupied  by  H. 
paradoxus  on  every  visit  (Sivinski 


2007a.  p.  3).  This  unit  is  currently 
occupied,  contains  all  of  the  PCEs  in  the 
appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  by  water 
withdrawal,  wetland  filling  and 
development,  and  livestock  grazing 
during  H.  paradoxus’s  growing  and 
flowering  season.  Therefore,  special 
management  or  protections  may  be 
required  to  minimize  these  threats.  At 
this  time,  we  are  not  aware  of  any 
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management  plans  that  address  H. 
paradoxus  in  this  area. 

Subunit  lb  is  located  at  Grants  Salt 
Flat  Wetland.  This  subunit  is  63  ac  {25 
ha)  of  private  land  in  Cibola  County, 
New  Mexico.  The  subunit  consists  of  an 
area  of  wet  alkaline  playa  (i.e.,  a 
seasonal,  shallow  desert  lake)  between 
railroad  tracks  and  1—40  and  west  of 
Hwy  122  (Road  from  Interstate  to 
downtown  Grants).  Playas  cU'e  nearly 
level  areas  at  the  bottom  of  undrained 
desert  basins  that  are  sometimes 
covered  in  water. 

This  population  consists  of  large 
patches  of  several  thousand  plants 
mostly  on  private  property.  This  site 
was  occupied  at  the  time  of  listing  and 
has  been  visited  or  observed  from  a 
public  right-of-way  by  species  experts 
diuing  four  or  more  seasons.  These 
experts  have  found  the  site  occupied  by 
Helianthus  paradoxus  on  every  visit 
(Sivinski  2007).  This  unit  is  currently 
occupied,  contains  all  of  the  PCEs  in  the 
appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  by  wetland 
hlling  and  development,  encroachment 
by  nonnative  vegetation,  and  livestock 
management  not  compatible  with  H. 
paradoxus  physiology.  Therefore, 
special  management  or  protections  may 
be  required  to  minimize  these  threats. 

At  this  time,  we  are  not  aware  of  any 
management  plans  that  address  H. 
paradoxus  in  this  area. 

Subunit  Ic  is  located  at  the  Pueblo  of 
Laguna.  This  subunit’s  acreage  is 
undefined  in  Valencia  County,  New 
Mexico.  The  subunit  consists  of  an  area 
along  the  Rio  San  Jose,  South  Garcia, 
New  Mexico. 

At  this  site,  Helianthus  paradoxus 
plants  are  located  in  patches  at  springs 
along  the  Rio  San  Jose.  Each  patch 
consists  of  several  hundred  to  several 
thousand  plants,  and  a  few  scattered 
plants  grow  along  the  river  (Sivinski 
1995,  p.  4).  The  entire  site  belongs  to  the 
Pueblo  of  Laguna.  This  site  was 
occupied  at  the  time  of  listing,  is 
currently  occupied,  contains  all  of  the 
PCEs  in  the  appropriate  spatial 
arrangement  and  quantity,  and  is 
threatened  by  water  withdrawal, 
encroachment  by  nonnative  vegetation, 
and  livestock  grazing  during  H. 
paradoxus'  growing  emd  flowering 
season.  The  Pueblo  has  developed  a 
management  plan  for  H.  paradoxus.  On 
the  basis  of  this  plan  and  our 
partnership  with  the  Pueblo  of  Laguna, 
we  are  excluding  this  area  from  the  final 
critical  habitat  designation  pursuant  to 
section  4(b)(2)  of  the  Act  (see 
“Application  of  Section  4(b)(2)  of  the 
Act”  section  below  for  additional 
information). 


Unit  2:  La  Joya  Wildlife  Management 
Area 

Unit  2  is  located  in  the  La  Joya 
Wildlife  Management  Area.  This  unit  is 
854  ac  (346  ha)  in  Socorro  County,  New 
Mexico.  This  population  is  located 
about  7  mi  (11  km)  south  of  Bernardo 
within  Socorro  County  near  the 
confluence  of  the  Rio  Grande  and  the 
Rio  Puerco.  The  La  Joya  population  is 
bounded  to  the  west  by  1-25  and  to  the 
east  by  the  Unit  7  Drain.  The  north 
boundary  is  adjacent  to  River  Mile  126 
of  the  Rio  Grande  and  the  south 
boundary  is  adjacent  to  River  Mite  123. 

One  of  the  largest  populations  of 
Helianthus  paradoxus  occurs  adjacent 
to  the  Rio  Grande  at  La  Joya.  This  Rio 
Grande  population  consists  of  100,000 
to  1,000,000  plants  and  occvus  on  the  La 
Joya  Wildlife  Management  Area  (Service 
2005,  p.  4).  It  is  within  the  La  Joya  Unit 
of  the  Ladd  S.  Gordon  Waterfowl 
Complex.  This  property  is  owned  by  the 
New  Mexico  State  Game  Commission.  It 
is  managed  by  the  NMDGF  for  migratory 
waterfowl  habitat,  which  is  compatible 
with  preservation  of  wetlands  for  H. 
paradoxus. 

We  believe  this  area  was  not  occupied 
at  the  time  of  listing.  It  was  discovered 
in  2004.  This  site  has  been  found  to  be 
occupied  every  year  since  then  and  • 
represents  one  of  the  largest  populations 
of  Helianthus  paradoxus  in  ^e  range  of 
the  species  (Hirsch  2006,  p.  1).  This  unit 
is  currently  occupied  by  a  stable 
population  (Blue  Earth  Ecological 
Consultants,  Inc.  2007c,  p.  3),  contains 
all  of  the  PCEs  in  the  appropriate  spatial 
arrangement  and  quantity,  and  is 
threatened  by  encroachment  of 
nonnative  vegetation. 

We  have  determined  this  site  to  be 
essential  to  the  conservation  of  the 
species  because  it  is  currently  occupied 
by  a  stable,  very  large  population  of 
Helianthus  paradoxus,  and  is 
sufficiently  distant  (over  40  mi  (64  km)) 
firom  other  populations  to  serve  as  an 
additional  locality  that  contributes  to 
the  conservation  of  genetic  variation. 
This  population  may  prevent 
extirpation  of  the  species  resulting  from 
encroachment  of  nonnative  species, 
degradation  of  habitat,  or  a  catastrophic 
event  because  it  is  the  sole 
representative  located  in  an  area  distinct 
firom  any  other  population  in  the  range 
of  the  species.  As  such,  it  may  contain 
genetic  variation  not  found  anywhere 
else  in  the  remge  of  the  species.  Because 
the  water  source  for  this  population  is 
stable,  this  population  can  be  expected 
to  persist  in  very  large  numbers  every 
year. 

As  described  below,  we  are  excluding 
Unit  2,  the  La  Joya  Wildlife 


Management  Area,  from  the  critical 
habitat  designation  for  Helianthus 
paradoxus  (see  “Exclusions  Under 
Section  4(b)(2)”  section). 

Unit  3:  Santa  Rosa 

Subunit  3a  is  located  at  Blue  Hole 
Cienega/Blue  Hole  Fish  Hatchery  Ponds. 
This  subunit  is  134  ac  (54  ha)  in 
Guadalupe  County,  New  Mexico.  The 
Blue  Hole  Fish  Hatchery  Ponds 
population  of  Helianthus  paradoxus  is 
part  of  the  same  population  as  and 
nearly  contiguous  with  the  Blue  Hole 
Cienega  in  Santa  Rosa,  New  Mexico. 

The  Blue  Hole  Fish  Hatchery  Ponds 
population  is  immediately  north  of  Blue 
Hole  Road  and  the  Blue  Hole  Cienega  is 
immediately  south. 

This  subunit  was  occupied  at  the  time 
of  listing  and  has  been  visited  by 
species  experts  during  four  or  more 
seasons.  These  experts  found  the 
subunit  to  be  occupied  by  Helianthus 
paradoxus  on  every  visit  (Sivinski 
2007a,  p.  2).  This  subunit  is  currently 
occupied  (Blue  Earth  Ecological 
Consultants,  Inc.  2006,  p.l),  contains  all 
of  the  PCEs  in  the  appropriate  spatial 
arrangement  and  quantity,  and  is 
threatened  by  encroachment  of 
nonnative  vegetation,  wetland  filling, 
and  park  maintenance  activities. 
Therefore,  special  management  or 
protections  may  be  required  to 
minimize  these  threats.  At  this  time,  we 
are  not  aware  of  any  management  plans 
that  address  H.  paradoxus  in  this  area. 

The  part  of  this  population  at  Blue 
Hole  Cienega  consists  of  100,000  to 
1,000,000  plants  and  is  the  largest 
population  of  Helianthus  paradoxus  in 
the  upper  Pecos  River  basin.  A  non- 
traditional  section  6  grant  was  awarded 
to  the  State  of  New  Mexico  in  2004  for 
acquisition  of  the  Blue  Hole  Cienega, 
which  was  finalized  in  July  2005.  At 
this  site,  shallow  ground  water  seeps  to 
the  surface  to  create  cienega 
communities.  This  subunit  is  currently 
occupied,  contains  all  of  the  PCEs  in  the 
appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  by 
encroachment  by  nonnative  vegetation. 
Therefore,  special  management  or 
protections  may  be  required  to 
minimize  these  threats.  At  this  time,  we 
are  not  aware  of  any  management  plans 
that  address  H.  paradoxus  in  this  area. 

The  part  of  this  population  at  the  Blue 
Hole  Fish  Hatchery  Ponds  is  owned  and 
administered  by  the  City  of  Santa  Rosa 
and  consists  of  approximately  1,000 
plants.  This  site  is  maintained  as  a 
recreational  area.  City  of  Santa  Rosa 
park  maintenance  staff  have  voltlntarily 
stopped  mowing  and  cutting  Helianthus 
paradoxus  during  the  months  of  August 
and  September.  An  information  kiosk 
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on  endangered  wetland  plants  is  being 
planned  for  the  bike/foot  path  along  the 
creek  at  Blue  Hole  Park. 

.  This  subunit  was  confirmed  to  be 
occupied  in  2006  (Blue  Earth  Ecological 
Consultants,  Inc.  2006,  p.  4),  contains 
all  of  the  PCEs,  and  is  threatened  by 
encroachment  from  nonnative 
vegetation,  wetland  filling,  and  park 
maintenance  activities.  Therefore, 
special  management  or  protections  may 
be  required  to  minimize  these  threats. 

At  this  time,  we  are  not  aware  of  any 
management  plans  that  address 
Helianthus  paradoxus  in  this  area. 

Subunit  3d  is  located  at  Westside 
Spring.  This  subunit  is  6  ac  (3  ha)  of 
private  land  in  Santa  Rosa,  Guadalupe 
County,  New  Mexico.  The  subunit 
consists  of  an  area  along  an  unnamed 
spring  on  the  west  side  of  the  PecOs 
River,  located  to  the  west  of  River  Road 
and  1  mi  (1.6  km)  east  of  Highway  54. 

We  believe  this  area  was  not  occupied 
at  the  time  of  listing.  It  was  discovered 
in  2005,  and  contained  thousands  of 
plants.  This  site  was  found  to  be 
occupied  again  in  2006  by  a  species 
expert  observing  from  a  public  right-of- 
way  (Sivinski  2007).  This  subunit  is 
currently  occupied  by  a  stable 
population,  contains  all  of  the  PCEs  in 
the  appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  by  water 
withdrawal,  wetland  filling  and 
development,  and  encroachment  of 
nonnative  vegetation.  Therefore,  special 
management  or  protections  may  be 
required  to  minimize  these  threats.  At 
this  time,  we  are  not  aware  of  any 
management  plans  that  address 
Helianthus  paradoxus  in  this  area. 

We  have  determined  this  site  to  be 
essential  to  the  conservation  of  the 
species  because  it  is  currently  occupied 
by  a  stable,  large  population  of 
Helianthus  paradoxus,  and  is  one  of 
only  two  stable,  large  populations  in 
Unit  3.  This  subunit  is  sufficiently 
distant  (over  40  mi  (64  km))  from  other 
populations  to  serve  as  an  additional 
locality  that  contributes  to  the 
conservation  of  genetic  variation.  This 
population  may  prevent  extirpation  of 
the  species  resulting  from  encroachment 
of  nonnative  species,  degradation  of 
habitat,  or  a  catastrophic  event  that 
could  occur  to  the  other  subunit  in  Unit 
3.  It  may  also  contain  genetic  variation 
specific  to  this  Unit.  Because  the  water 
source  for  this  population  is  stable  and 
not  anticipated  to  be  subject  to  any 
known  futme  water  withdrawals,  this 
population  can  be  expected  to  persist  in 
large  numbers  every  year. 

Unit- 4:  Roswell/Dexter 

Subunit  4a  includes  576  ac  (233  ha) 
of  Bitter  Lake  National  Wildlife  Refuge. 


and  City  of  Roswell  land  located  in 
Chaves  County,  New  Mexico.  This 
subunit  is  located  approximately  5  mi  (8* 
km)  northeast  of  the  city  of  Roswell. 

One  of  the  largest  Helianthus 
paradoxus  populations  occurs  on  the 
Bitter  Leike  National  Wildlife  Refuge  in 
New  Mexico  on  Federal  lands  managed 
by  the  Service.  Several  hundred 
thousand  to  a  few  million  plants  occur 
nearly  continuously  along  the  shores 
and  small  islands  of  all  the  artificial 
lakes  in  the  southern  unit  of  the  refuge. 
Also,  a  few  small  patches  of  plants 
occur  on  the  west  side  of  Bitter  Lake 
Playa  and  adjacent  springs  on  the  Lost 
River. 

This  area  was  occupied  at  the  time  of 
listing  and  has  heen  visited  by  species 
experts  during  four  or  more  seasons. 
These  experts  found  the  site  occupied 
by  Helianthus  paradoxus  on  every  visit 
(Ulibarri  2006a,  p.  1;  Sivinski  2007a,  p. 

2;  Blue  Earth  Ecological  Consultants, 

Inc.  2007a,  p.  3).  This  area  is  currently 
occupied,  contains  all  of  the  PCEs 
essential  to  the  conservation  of  the 
species,  and  is  threatened  by  water 
withdrawal  and  encroachment  of 
nonnative  vegetation.  Additional  threats 
occurring  on  the  City  of  Roswell  lands 
include  wetland  filling  and 
development,  emd  incompatible 
livestock  management.  Therefore, 
special  management  or  protections  may 
be  required  to  minimize  these  threats. 

Subunit  4b  includes  96  ac  (39  ha)  of 
land  within  the  Bitter  Lake  National 
Wildlife  Refuge  Farm  (Refuge  Farm). 

This  subunit  is  located  in  Chaves 
County,  New  Mexico,  approximately  5 
mi  (8  km)  east  of  Roswell  on  the  west 
side,  of  the  Pecos  River. 

Subunit  4b  consists  of  a  few  large 
patches  with  several  thousand  plants  on 
alkaline  seeps  behind  the  dikes  on  the 
western  edge  of  the  Refuge  Farm  south 
of  Highway  380.  This  land  is  owned  and 
managed  by  the  Service  as  a  grain  farm 
and  feeding  area  for  migratory  birds. 

The  eastern  portion  of  the  Refuge  Farm 
is  a  marshy  spring-seep  area  that 
contains  a  large  population  of 
Helianthus  paradoxus.  The  wet  soils  in 
this  population  are  not  cultivated. 

This  area  was  known  to  be  occupied 
at  the  time  of  listing  and  has  been 
visited  by  species  experts  during  four  or 
more  seasons.  The  experts  found  the  site 
occupied  by  Helianthus  paradoxus  on 
every  visit  (Ulibarri  2006b,  p.  1;  Sivinski 
2007a,  p.  2;  Blue  Earth  Ecological 
Consultants,  Inc.  2007a,  p.  3).  This 
subunit  is  currently  occupied  and 
contains  all  of  the  PCEs  in  the 
appropriate  spatial  arrangement  and 
quantity  essential  to  the  conservation  of 
the  species.  .• 


Subunit  4c  is  located  at  the  Oasis 
Dairy.  This  subunit  is  104  ac  (42  ha)  of 
private  land  in  Chaves  County,  New 
Mexico.  The  subunit  is  located  on  the 
east  side  of  Roswell,  west  side  of  Pecos 
River  Valley,  approximately  4  mi  (7  km) 
southeast  of  the  Hwy  380  bridge,  and 
beside  an  unnamed  spring 
approximately  0.6  mi  (1  km)  west  of  the 
Pecos  River  and  6  mi  (9  km)  south  of 
Highway  380. 

This  site  contains  a  very  large,  dense 
patch  of  several  thousand  Helianthus 
paradoxus  in  a  low  alkaline  sink  area 
approximately  0.5  mi  (0.8  km)  west  of 
the  Pecos  River  on  private  land.  It  also 
contains  a  large  patch  with  many 
thousands  of  H.  paradoxus  in  a  low  area 
below  a  spring,  also  on  private  land. 

This  site  was  occupied  at  the  time  of 
listing  and  has  been  visited  by  species 
experts  during  at  least  three  seasons. 
These  experts  found  the  site  occupied 
by  H.  paradoxus  on  every  visit  (Sivinski 
2007a,  p.  3).  This  subunit  is  currently 
occupied,  contains  all  of  the  PCEs  in  the 
appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  by  livestock 
grazing  during  H.  paradoxus’  growing 
and  flowering  season,  water  withdrawal, 
and  wetland  filling  and  development. 
Therefore,  special  management  or 
protections  may  be  required  to 
minimize  these  threats.  At  this  time,  we 
are  not  aware  of  any  management  plans 
that  address  H.  paradoxus  in  this  area. 

Subunit  4d  is  located  at  Lea  Lake  at 
Bottomless  Lakes  State  Park.  This 
subunit  is  20  ac  (8  ha)  in  Chaves 
County,  New  Mexico.  It  includes  the 
wet  margins  of  Lea  Lake. 

This  site  contains  a  few  thousand 
plants  on  the  riparian  margins  of  Lea 
Lake.  This  land  belongs  to  the  State  of 
New  Mexico  and  is  managed  by  the 
New  Mexico  Parks  and  Recreation 
Division.  The  lands  adjacent  to  Lea  Lake 
are  used  as  a  picnic  area  and 
campground  for  the  State  Park.  This  site 
was  occupied  at  the  time  of  listing  and 
has  been  visited  by  species  experts 
during  four  or  more  seasons.  These 
experts  found  the  site  occupied  hy 
Helianthus  paradoxus  on  every  visit 
(Sivinski  2007a,  p.  3).  This  subunit  is 
currently  occupied  (Sivinski  2007a,  p.  3; 
Blue  Earth  Ecological  Consultants,  Inc. 
2007a,  p.  3),  contains  all  of  the  PCEs  in 
the  appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  hy 
encroachment  of  nonnative  vegetation, 
and  recreational  and  park  maintenance 
activities.  Therefore,  special 
management  or  protections  may  be 
required  to  minimize  these  threats.  At 
this  time,  we  are  not  aware  of  any 
management  plans  that  address  H. 
paradoxus  in  this  area. 
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Subunit  4e  is  located  at  Dexter 
Cienega.  This  subunit  is  41  ac  (17  ha) 
of  private  land  in  Chaves  County,  New 
Mexico.  The  subunit  is  located  in  a 
small  valley  west  of  the  Pecos  River, 
east  of  the  Hagerman  Irrigation  Canal, 
and  3  mi  (5  km)  north  of  Dexter. 

This  site  consists  of  several  thousand 
plants  on  private  land  along  a  wide, 
boggy  drainage  bottom.  This  site  was 
known  to  be  occupied  at  the  time  of 
listing  based  upon  observations  from  a 
public  right-of-way  by  species  experts 
during  at  least  three  seasons  (Sivinski 
2007a,  p.  2).  This  subunit  is  currently 
occupied,  contains  all  of  the  PCEs  in  the 
appropriate  spatial  arrangement  and 
quantity,  and  is  threatened  by  water 
withdrawal,  wetland  filling  and 
development,  and  livestock  grazing 
during  Helianthus  paradoxus’  growing 
and  flowering  season.  Therefore,  special 
management  or  protections  may  be 
required  to  minimize  these  threats.  At 
this  time,  we  are  not  aware  of  any 
management  plans  that  address  H. 
paradoxus  in  this  area. 

Unit  5:  West  Texas 

Unit  5  includes  240  ac  (97  ha)  of 
private  land  located  on  Diamond  Y 
Spring  in  Pecos  County,  Texas.  The  unit 
is  located  approximately  12  mi  (20  km) 
north-northwest  of  Fort  Stockton,  Texas. 

Unit  5  consists  of  several  hundred 
thousand  to  one  million  plants  found  on 
The  Nature  Conservancy’s  Diamond  Y 
Spring  Preserve  and  a  contiguous  parcel 
of  private  land.  This  site  was  occupied 
at  the  time  of  listing  and  has  been 
visited  by  species  experts  during  four  or 
more  seasons.  These  experts  found  the 
site  occupied  by  Helianthus  paradoxus 
on  every  visit  (Poole  2006,  p.  2).  This 
unit  is  currently  occupied  (Blue  Earth 
Ecological  Consultants,  Inc.  2007b,  p.  3) 
and  contains  all  of  the  PCEs  essential  to 
the  conservation  of  the  species. 

The  land  within  The  Nature 
Conservancy’s  Diamond  Y  Spring 
Preserve  was  purchased  to  protect 
Diamond  Y  Spring  Preserve  and  other 
rare  or  endangered  aquatic  species  in 
the  Diamond  Y  Spring  system.  This 
habitat  is  managed  for  the  conservation 
of  such  species  (Service  2005,  p.  12). 
Diamond  Y  Spring  Preserve  has  recently 
expanded  from  1,500  ac  (607  ha)  to 
4,000  ac  (1,618  ha).  However, 

Helianthus  paradoxus  on  the  Preserve  is 
threatened  by  water  withdrawal 
occiuring  outside  the  Preserve.  On  the 
adjacent  private  land,  H.  paradoxus  is 
also  threatened  by  water  withdrawal, 
wetland  filling  and  development,  and 
livestock  grazing  during  the  growing 
and  flowering  season.  As  a  result, 
special  management  or  protections  may 
be  required  to  minimize  these  threats. 


At  this  time,  we  are  not  aware  of  any 
completed  management  plans  that 
address  H.  paradoxus  in  this  area. 

Effects  of  Critical  Habitat  Designation 
Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  designated  critical  habitat. 
Decisions  by  the  Fifth  and  Ninth  Circuit 
Court  of  Appeals  have  invalidated  our 
definition  of  “destruction  or  adverse 
modification’’  (50  CFR  402.02)  (see 
Gifford  Pinchot  Task  Force  v.  U.S.  Fish 
and  Wildlife  Service,  378  F.3d  1059  (9th 
Cir  2004)  and  Sierra  Club  v.  U.S.  Fish 
and  Wildlife  Service  et  al.,  245  F.3d  434, 
442F  (5th  Cir  2001)),  and  we  do  not  rely 
on  this  regulatory  definition  when 
analyzing  whether  an  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Under  the  statutory  provisions 
of  the  Act,  destruction  or  adverse 
modification  is  determined  on  the  basis 
of  whether,  with  implementation  of  the 
proposed  Federal  action,  the  affected 
critical  habitat  would  remain  functional 
(or  retain  the  current  ability  for  the  PCEs 
to  be  functionally  established)  to  serve 
its  intended  conservation  role  for  the 
species.  ^ 

Under  section  7(a)(2)  of  the  Act,  if  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  As  a  result  of  this  consultation, 
we  document  compliance  with  the 
requirements  of  section  7(a)(2)  through 
our  issuance  of: 

(1)  A  concurrence  letter  for  Federal 
actions  that  may  affect,  but  are  not 
likely  to  adversely  affect,  listed  species 
or  critical  habitat;  or 

(2)  A  biological  opinion  for  Federal 
actions  that  are  likely  to  adversely  affect 
listed  species  or  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  critical  habitat,  we  also  provide 
reasonable  and  prudent  alternatives  to 
the  project,  if  any  are  identifiable.  We 
define  “Reasonable  and  prudent 
alternatives”  at  50  CFR  402.02  as 
alternative  actions  identified  during 
consultation  that: 

•  Can  he  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action, 

•  Can  he  implemented  consistent 
with  the  scope  of  the  Federal  agency’s 
legal  authority  and  jurisdiction. 


•  Are  economically  and 
technologically  feasible,  and 

•  Would,  in  the  Director’s  opinion, 
avoid  jeopardizing  the  continued 
existence  of  the  listed  species  or 
destroying  or  adversely  modifying 
critical  habitat. 

Reasonable  and  prudent  alternatives 
can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  a  new 
species  is  listed  or  critical  habitat  is 
subsequently  designated  that  may  be 
affected  and  the  Federal  agency  has 
retained  discretionary  involvement  or 
control  over  the  action  or  such 
discretionary  involvement  or  control  is 
authorized  by  law.  Consequently,  some 
Federal  agencies  may  need  to  request 
reinitiation  of  consultation  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  subsequently  listed  species 
or  designated  critical  habitat. 

Federal  activities  that  may  affect 
Helianthus  paradoxus  or  its  designated 
critical  habitat  will  require  consultation 
under  section  7(a)(2)  of  the  Act. 
Activities  on  State,  Tribal,  local,  or 
private  lands  requiring  a  Federal  permit 
(such  as  a  permit  from  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.)  or  a  permit  from  the  Service  under 
section  10(a)(1)(B)  of  the  Act)  or 
involving  some  other  Federal  action 
(such  as  funding  from  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  or  the  Federal 
Emergency  Management  Agency)  are 
examples  of  agency  actions  that  may  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
listed  species  or  critical  habitat,  and 
actions  on  State,  Tribal,  local,  or  private 
lands  that  are  not  federally  funded, 
authorized,  or  permitted,  do  not  require 
section  7(a)(2)  consultations. 

Application  of  the  Adverse  Modification 
Standard 

The  key  factor  related  to  the  adverse 
modification  determination  is  whether, 
with  implementation  of  the  proposed 
Federal  action,  the  affected  critical 
habitat  would  remain  functional  (or 
retain  the  current  ability  for  the  PCEs  to 
be  functionally  established)  to  serve  its 
intended  conservation  role  for  the 
species.  Activities  that  may  destroy  or 
adversely  modify  critical  habitat  are 
those  that  alter  the  physical  and  . 
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biological  features  to  an  extent  that 
appreciably  reduces  the  conservation 
value  of  critical  habitat  for  Helianthus 
paradoxus.  Generally,  the  conservation 
role  of  H.  paradoxus  critical  habitat 
units  is  to  support  viable  core  area 
populations. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by’ such 
designation. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  affect  critical  habitat  and, 
therefore,  should  result  in  consultation 
for  Helianthus  paradoxus  include,  but 
are  not  limited  to: 

(1)  Projects  that  physically  alter 
permanently  saturated  saline  or  alkaline 
soils  (e.g.,  salt  deposits  or  crusts 
present)  or  result  in  the  loss  and 
degradation  of  Helianthus  paradoxus 
habitat.  Such  activities  could  include, 
but  are  not  limited  to,  drying  of 
wetlands  from  groundwater  depletion, 
alteration  of  wetlands  (e.g.,  wetland 
fills,  draining,  construction  of  water 
impoundments),  livestock  management 
not  compatible  with  H.  paradoxus 
physiology,  clearing,  introducing  or 
encouraging  the  spread  of  nonnative 
plants,  and  recreational  use  (such  as  the 
use  of  off-road  vehicles); 

(2)  Removing,  thinning,  or  destroying 
Helianthus  paradoxus  plants.  This  may 
occur  through  plowing,  grading, 
wetland  filling  and  development,  road 
building,  burning,  mechanical  weed 
control,  herbicide  application, 
recreational  use,  and  activities 
associated  with  firefighting  (e.g.,  staging 
areas,  surface  disturbance);  and 

(3)  Activities  that  appreciably 
diminish  habitat  value  or  quality 
through  indirect  effects  (e.g., 
encroachment  of  nonnative  plants  or 
animals,  or  fragmentation). 

All  of  the  units  designated  as  critical 
habitat,  as  well  as  Subimit  Ic  and  Unit 
2  that  have  been  excluded  under  section 
4(b)(2)  of  the  Act,  contain  the  physical 
and  biological  features  essential  to  the 
conservation  of  Helianthus  paradoxus. 
The  five  units  are  within  the  geographic 
range  of  the  species,  all  except  two  were 
known  to  be  occupied  by  the  species  at 
the  time  of  listing  (based  on 
observations  made  within  the  last  14 
seasons  (Ulibarri  2006;  Kargas  2007; 
Sivinski  2007)),  and  all  units  are 
currently  occupied.  Federal  agencies 
already  consult  with  us  on  activities  in 
cu^as  occupied  by  the  species,  and  if  the 
species  may  be  affected  by  the  proposed 
action,  the  consultation  is  to  ensme  that 


their  actions  do  not  jeopardize  the 
continued  existence  of  H.  paradoxus. 

We  recognize  that  jeopardy  and 
adverse  modification  are  not  equivalent 
standards.  However,  for  Helianthus 
paradoxus,  there  is  not  likely  to  be  any 
difference  in  project  modifications  made 
under  the  jeopardy  standard  and  the 
adverse  modification  standard.  In  other 
words,  the  material  outcomes  of 
consultations  completed  under  the  two 
standards  are  not  likely  to  differ. 
Whether  consulting  under  either 
standard,  in  order  to  reach  a  conclusion 
of  jeopardy  or  adverse  modification,  the 
proposed  action  would  have  to  make  the 
habitat  unsuitable  to  support  plants. 
Helianthus  paradoxus  is  an  annual 
species  that  re-establishes  populations 
of  adult  plants  each  year  fi'om  seed 
produced  during  the  previous  year  or 
years’  reproductive  efforts.  Roots  and 
seeds  are  present  in  the  soil  year  round, 
even  when  the  plants  are  not  flowering. 
Because  the  plant  grows  in  patches  and 
sprouts  from  seeds  left  in  the  ground  the 
year  before,  harming  or  killing  existing 
plants  would  not  likely  result  in 
jeopardy  to  the  species.  The  outcome  of 
formal  consultation  that  does  not 
determine  jeopardy  or  adverse 
modification  results  in  only 
discretipnary  conservation 
recommendations.  Critical  habitat 
designation  may  interject  additional 
considerations  for  protection  of  habitat 
function,  suitability,  or  capability  over 
the  long  term  into  section  7 
consultations.  This  could  result  in 
additional  discretionary  conservation 
recommendations . 

Alternatively,  in  order  to  conclude 
that  a  proposed  action  jeopardizes  the 
continued  existence  of  Helianthus 
paradoxus,  an  action  would  have  to 
make  the  habitat  unsuitable  within 
critical  habitat  units  or  core  areas. 
Temporary  effects  to  this  fairly  hardy 
plant  would  not  have  lasting  effects  at 
the  population  level,  and  likely  would 
not  jeopardize  the  continued  existence 
of  the  species,  as  long  as  the  habitat 
remained  suitable.  For  example,  an  area 
that  is  completely  mowed  would  result 
in  adverse  effects  to  the  H.  paradoxus, 
but  likely  would  not  jeopardize  the 
species  because  the  plant  should  re¬ 
establish  from  seeds  in  the  soil. 

If  a  consultation  were  to  reach  the 
conclusion  that  the  action  jeopardized 
the  continued  existence  of  Helianthus 
paradoxus,  the  reasonable  and  prudent 
alternative,  which  would  be  required  if 
the  project  was  to  proceed,  would  have 
to  reduce  impacts  to  plants  and  the 
biological  and  physical  features  of 
habitat.  The  reasonable  and  prudent 
alternative  under  a  conclusion  that  the 
action  would  result  in  adverse 


modification  of  critical  habitat  would 
not  likely  add  any  additional 
requirements  because  the  alternative  for 
jeopardy  already  considers  effects  to  the 
biological  and  physical  features  of 
habitat.  Consequently,  the  outcome  of 
section  7  consultations  in  such  cases 
may  not  be  substantially  different  with 
designation  of  critical  habitat  compared 
to  existing  consultation  conducted 
under  the  jeopardy  standard. 

Exclusions 

Application  of  Section  4(b)(2)  of  the  Act 

Section  4(b)(2)  of  the  Act  states  that 
the  Secretary  must  designate  and  revise 
critical  habitat  on  the  basis  of  the  best 
available  scientific  data  after  taking  into 
consideration  the  economic  impact, 
national  security  impact,  and  any  other 
relevant  impact  of  specifying  any 
particular  area  as  critical  habitat.  The 
Secretary  may  exclude  an  area  fi-om 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  specifying  such  area  as  part 
of  the  critical  habitat,  unless  he 
determines,  based  on  the  best  scientific 
data  available,  that  the  failure  to 
designate  such  area  as  critical  habitat 
will  result  in  the  extinction  of  the 
species.  In  making  that  determination, 
the  statute  on  its  face,  as  well  as  the 
legislative  history  are  clear  that  the 
Secretary  has  broad  discretion  regarding 
which  factorfs)  to  use  and  how  much 
weight  to  give  any  factor.  In  the 
following  sections,  we  address  a  number 
of  general  issues  that  are  relevant  to  the 
exclusions  we  considered. 

Benefits  of  Designating  Critical  Habitat 

The  process  of  designating  critical 
habitat  as  described  in  the  Act  requires 
that  the  Service  identify  those  lands  on 
which  are  found  the  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  that  may 
require  special  management 
considerations  or  protection,  and  those 
areas  outside  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing  that  are  essential  to  the 
conservation  of  the  species.  In 
identifying  those  lands,  the  Service 
must  consider  the  recovery  needs  of  the 
species,  such  that,  on  the  basis  of  the 
best  scientific  and  commercial  data 
available  at  the  time  of  designation,  the 
habitat  that  is  identified,  if  managed, 
could  provide  for  the  survival  and 
recovery  of  the  species. 

The  identification  of  those  areas  that 
are  essential  for  the  conservation  of  the 
species  and  can,  if  memaged,  provide  for 
the  recovery  of  a  species  is  beneficial. 
The  process  of  proposing  and  finalizing 
a  critical  habitat  rule  provides  the 
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Service  with  the  opportunity  to 
determine  the  physical  and  biological 
features  essential  for  conservation  of  the 
species  within  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing,  as  well  as  to  determine  other 
areas  essential  to  the  conservation  of  the 
species.  The  designation  process 
includes  peer  review  and  public 
comment  on  the  identified  physical  and 
biological  features  and  areas.  This 
process  is  valuable  to  land  owners  and 
managers  in  developing  conservation 
management  plans  for  identified  areas, 
as  well  as  any  other  occupied  habitat  or 
suitable  habitat  that  may  not  have  been 
included  in  the  Service’s  determination 
of  essential  habitat. 

The  consultation  provisions  under 
section  7(a)(2)  of  the  Act  constitute  the 
regulatory  benefits  of  critical  habitat.  As 
discussed  above.  Federal  agencies  must 
consult  with  the  Service  on  actions  that 
may  affect  critical  habitat  and  must 
avoad  destroying  or  adversely  modifying 
critical  habitat.  Federal  agencies  must 
also  consult  with  us  on  actions  that  may 
affect  a  listed  species  and  refrain  ft-om 
undertaking  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
sych  species.  The  analysis  of  effects  to 
critical  habitat  is  a  separate  and 
different  analysis  from  that  of  the  effects 
to  the  species.  Therefore,  the  difference 
in  outcomes  of  these  two  analyses 
represents  the  regulatory  benefit  of 
critical  habitat.  For  some  species,  and  in 
some  locations,  the  outcome  of  these 
analyses  will  be  similar,  because  effects 
to  habitat  will  often  edso  result  in  effects 
to  the  species.  However,  the  regulatory 
standard  is  different,  as  the  jeopardy 
analysis  looks  on  the  action’s  impact  to 
survival  and  recovery  of  the  species  and 
the  adverse  modification  analysis  looks 
at  the  effects  to  the  designated  habitat’s 
contribution  to  conservation  of  tlie 
species.  This  will,  in  many  instances, 
lead  to  different  results,  and  different 
regulatory  requirements.  Thus,  critical 
habitat  designations  may  provide  greater 
regulatory  benefits  to  the  recovery  of  a 
species  than  would  listing  alone. 

There  are  two  limitations  to  the 
regulatory  effect  of  critical  habitat.  First, 
a  section  7(a)(2)  consultation  is  only 
required  where  there  is  a  Federal  nexus 
(an  action  authorized,  funded,  or  carried 
out  by  any  Federal  agency) — if  there  is 
no  Federal  nexus,  the  critical  habitat 
designation  of  private  lands  itself  does 
not  restrict  any  actions  that  destroy  or 
adversely  modify  critical  habitat. 
Second,  the  designation  only  limits 
destruction  or  adverse  modification.  By 
its  nature,  the  prohibition  on  adverse 
modification  is  designed  to  ensure  that 
the  conservation  role  and  function  of 
those  areas  that  contain  the  physical 


and  biological  features  essential  to  the 
conservation  of  the  species  or  of 
unoccupied  areas  that  are  essential  for 
the  conservation  of  the  species  are  not 
appreciably  reduced.  Critical  habitat 
designation  alone,  however,  does  not 
require  private  property  owners  to 
undertake  specific  steps  toward 
recovery  of  the  species. 

Once  an  agency  determines  that 
consultation  under  section  7(a)(2)  of  the 
Act  is  necessary,  the  process  may 
conclude  informally  when  the  Service 
concurs  in  writing  that  the  proposed 
Federal  action  is  not  likely  to  adversely 
affect  critical  habitat.  However,  if  the 
Service  determines  through  informal 
consultation  that  adverse  impacts  are 
likely  to  occur,  then  formal  consultation 
is  initiated.  Formal  consultation 
concludes  with  a  biological  opinion 
issued  by  the  Service  on  whether  the 
proposed  Federal  action  is  likely  to 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

For  critical  habitat,  a  biological 
opinion  that  concludes  in  a 
determination  of  no  destruction  or 
adverse  modification  may  contain 
discretionary  conservation 
recommendations  to  minimize  adverse 
effects  to  the  physical  and  biological 
features  essential  to  the  conservation  of 
the  species,  but  it  would  not  suggest  the 
implementation  of  any  reasonable  and 
prudent  alternative.  We  suggest 
reasonable  and  prudent  alternatives  to 
the  proposed  Federal  action  only  when 
our  biological  opinion  results  in  an 
adverse  modification  conclusion. 

As  stated  above,  the  designation  of 
critical  habitat  does  not  require  that  any 
management  or  recovery  actions  take 
place  on  the  lands  included  in  the 
designation.  Even  in  cases  where 
consultation  has  been  initiated  under 
section  7(a)(2)  of  the  Act,  the  end  result 
of  consultation  is  to  avoid  jeopardy  to 
the  species  and/or  adverse  modification 
of  its  critical  habitat,  but  not  necessarily 
to  manage  critical  habitat  or  institute 
recovery  actions  on  critical  habitat. 
Conversely,  voluntary  conservation 
efforts  implemented  through 
management  plans  institute  proactive 
actions  over  the  lands  they  encompass 
and  are  put  in  place  to  remove  or  reduce 
known  threats  to  a  species  or  its  habitat; 
therefore,  implementing  recovery 
actions.  We  believe  that  in  many 
instances  the  regulatory  benefit  of 
critical  habitat  is  low  when  compared  to 
the  conservation  benefit  that  can  be 
achieved  through  conservation  efforts  or 
management  plans.  The  conservation 
achieved  through  implementing  Habitat 
Conservation  Plans  (HCPs)  under 
section  10  of  the  Act  or  other  habitat 
management  plans  is  typically  greater 


than  would  be  achieved  through 
multiple  site-by-site,  project-by-project, 
section  7  consultations  involving 
consideration  of  critical  habitat. 
Management  plans  commit  resources  to 
implement  long-term  management  and 
protection  to  particular  habitat  for  at 
least  one  and  possibly  other  listed  or, 
sensitive  species.  Section  7 
consultations  only  commit  Federal 
agencies  to  prevent  adverse 
modification  to  critical  habitat  caused 
by  the  particular  project,  and  they  are 
not  committed  to  provide  conservation 
or  long-term  benefits  to  areas  not 
affected  by  the  proposed  project.  Thus, 
implementation  of  any  HCP  or 
management  plan  that  incorporates 
enhancement  or  recovery  as  the 
management  standard  may  often 
provide  as  much  or  more  benefit  than  a 
consultation  for  criticarhabitat 
designation. 

Another  benefit  of  including  lands  in 
critical  habitat  is  that  designation  of 
critical  habitat  serves  to  educate 
landowners,  State  and  local 
governments,  and  the  public  regarding 
the  potential  conservation  value  of  an 
area.  This  helps  focus  and  promote 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  Helianthus 
paradoxus.  In  general,  critical  habitat 
designation  always  has  educational 
benefits:  however,  in  some  cases,  they 
may  be  redundant  with  other 
educational  effects.  For  example,  HCPs 
have  significant  public  input  and  may  . 
largely  duplicate  the  educational 
benefits  of  a  critical  habitat  designation. 
Including  lands  in  critical  habitat  also 
would  inform  State  agencies  and  local 
governments  about  areas  that  could  be 
conserved  under  State  laws  or  local 
ordinances. 

Recovery  Benefits 

The  process  of  designating  critical 
habitat  as  described  in  the  Act  requires 
that  the  Service  identify  those  lands  on 
which  are  found  the  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  which  may 
require  special  management 
consideration  or  protections.  In 
identifying  those  lands,  the  Service 
must  consider  the  recovery  needs  of  the 
species,  such  that  the  habitat  that  is 
identified,  if  managed,  could  provide  for 
the  survival  and  recovery  of  the  species. 
Furthermore,  once  critical  habitat  has 
been  designated.  Federal  agencies  must 
consult  with  the  Service  under  section 
7(a)(2)  of  the  Act  to  ensure  that  their 
actions  will  not  adversely  modify 
designated  critical  habitat  or  jeopardize 
the  continued  existence  of  the  species. 
As  noted  in  the  Ninth  Circuit’s  Gifford 
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Pinchot  decision,  the  Court  ruled  that 
the  jeopardy  and  adverse  modification 
standards  are  distinct,  and  that  adverse 
modification  evaluations  require 
consideration  of  impacts  to  the  recovery 
of  species.  Thus,  through  the  section 
7(a)(2)  consultation  process,  critical 
habitat  designations  provide  recovery 
benefits  to  species  by  ensuring  that 
Federal  actions  will  not  destroy  or 
adversely  modify  designated  critical 
habitat. 

It  is  beneficial  to  identify  those  lands 
that  are  necessary  for  the  conservation 
of  the  species  and  that,  if  managed 
appropriately,  would  further  recovery 
measures  for  the  species.  The  process  of 
proposing  and  finalizing  a  critical 
habitat  rule  provides  the  Service  with 
the  opportunity  to  determine  lands 
essential  for  conservation  as  well  as 
identify  the  physical  and  biological 
features  essential  for  conservation  on 
those  lands.  The  designation  process 
includes  peer  review  and  public 
comment  on  the  identified  features  and 
lands.  This  process  is  valuable  to 
landowners  and  managers  in  developing 
habitat  management  plans  for  identified 
lands,  as  well  as  any  other  occupied 
habitat  or  suitable  habitat  that  may  not 
have  been  included  in  the  Service’s 
determination  of  essential  habitat. 

However,  the  designation  of  critical 
habitat  does  not  require  that  any 
management  or  recovery  actions  take 
place  on  the  lands  included  in  the 
designation.  Even  in  cases  where  ' 
consultation  has  been  initiated  under 
section  7(a)(2)  of  the  Act,  the  end  result 
of  consultation  is  to  avoid  jeopardy  to 
the  species  and  adverse  modification  of 
its  critical  habitat,  but  not  specifically  to 
manage  remaining  lands  or  institute 
recovery  actions  on  remaining  lands. 
Conversely,  management  plans  institute 
proactive  actions  over  the  lands  they 
encompass  intentionally  to  remove  or 
reduce  known  threats  to  a  species  or  its 
habitat  and,  therefore,  implement 
recovery  actions.  We  believe  that  the 
conservation  of  a  species  and  its  habitat 
that  could  be  achieved  through  the 
designation  of  critical  habitat,  in  some 
cases,  is  less  than  the  conservation  that 
could  be  achieved  through  the 
implementation  of  a  management  plan 
that  includes  species-specific  provisions 
and  considers  enhancement  or  recovery 
of  listed  species  as  the  management 
standard  over  the  same  lands. 
Consequently,  implementation  of  an 
HCP  or  management  plan  that  considers 
enhancement  or  recovery  as  the 
management  standard  will  often  provide 
as  much  or  more  benefit  than  a 
consultation  for  critical  habitat 
designation  conducted  under  the 


standards  required  by  the  Ninth  Circuit 
in  the  Gifford  Pinchot  decision. 

Conservation  Partnerships  on  Non- 
Federal  Lands 

Most  federally  listed  species  in  the 
United  States  will  not  recover  without 
the  cooperation  of  non-Federal 
landowners.  More  than  60  percent  of  the 
United  States  is  privately  owned 
(National  Wilderness  Institute  1995,  p. 

2),  and  at  least  80  percent  of  endangered 
or  threatened  species  occur  either 
partially  or  solely  on  private  lands 
(Crouse  et  al.  2002,  p.  720).  Stein  et  al. 
(1995,  p.  400)  found  that  only  about  12 
percent  of  listed  species  were  found 
almost  exclusively  on  Federal  lands  (90 
to  100  percent  of  their  known 
occurrences  restricted  to  Federal  lands) 
and  that  50  percent  of  federally  listed 
species  are  not  known  to  occur  on 
Federal  lands  at  all. 

Given  the  distribution  of  listed 
species  with  respect  to  land  ownership, 
conservation  of  listed  species  in  many 
parts  of  the  United  States  is  dependent 
upon  working  partnerships  with  a  wide 
variety  of  entities  and  the  voluntcu-y 
cooperation  of  many  non-Federal 
landowners  (Wilcove  and  Chen  1998,  p. 
1407;  Crouse  et  al.  2002,  p.  720;  James 
2002,  p.  271).  Building  partnerships  and 
promoting  voluntary  cooperation  of 
landowners  is  essential  to 
understanding  the  status  of  species  on 
non-Federal  lands  and  is  necessary'  to 
implement  recovery  actions  such  as 
reintroducing  listed  species,  habitat 
restoration,  and  habitat  protection. 

Many  non-Federal  landowners  derive 
satisfaction  in  contributing  to 
endangered  species  recovery.  The 
Service  promotes  these  private-sector 
efforts  through  the  Department  of  the 
Interior’s  Cooperative  Conservation 
philosophy.  Conservation  agreements 
with  non-Federal  landowners  (HCPs, 
safe  harbor  agreements,  other 
conservation  agreements,  easements, 
and  State  and  local  regulations)  enhance 
species  conservation  by  extending 
species  protections  beyond  those 
available  through  section  7 
consultations.  In  the  past  decade,  we 
have  encouraged  non-Federal 
landowners  to  enter  into  conservation 
agreements,  based  on  a  view  that  we  can 
achieve  greater  species  conservation  on 
non-Federal  land  through  such 
partnerships  them  we  can  through 
regulatory  methods  (61  FR  63854; 
December  2,  1996). 

Many  private  landowners,  however, 
are  wary  of  the  possible  consequences  of 
encouraging  endangered  species  to  their 
property,  and  there  is  mounting 
evidence  that  some  regulatory  actions 
by  the  Federal  Government,  while  well- 


intentioned  and  required  by  law,  can 
(under  certain  circumstances)  have 
unintended  negative  consequences  for 
the  conservation  of  species  on  private 
lands  (Wilcove  et  al.  1996,  pp.  5-6; 

Bean  2002,  pp.  2-3;  Conner  and 
Mathews  2002,  pp.  1-2;  James  2002,  pp. 
270-271;  Koch  2002,  pp.  2-3;  Brook  et 
al.  2003,  pp.  1639-1643).  Many 
landowners  fear  a  decline  in  their 
property  value  due  to  real  or  perceived 
restrictions  on  land-use  options  where 
threatened  or  endangered  species  are 
found.  Consequently,  harboring 
endangered  species  is  viewed  by  many 
landowners  as  a  liability.  This 
perception  results  in  anti-conservation 
incentives  because  maintaining  habitats 
that  harbor  endangered  species 
represents  a  risk  to  future  economic 
opportunities  (Main  et  al.  1999,  pp. 
1264-1265;  Brook  et  al.  2003,  pp.  1644- 
1648). 

According  to  some  researchers,  the 
designation  of  critical  habitat  on  private 
lands  significantly  reduces  the 
likelihood  that  landowners  will  support 
and  carry  out  conservation  actions 
(Main  et  al.  1999,  p.  1263;  Bean  2002, 
p.  2;  Brook  et  al.  2003,  pp.  1644-1648). 
The  magnitude  of  this  negative  outcome 
is  greatly  amplified  in  situations  where 
active  management  measures  (such  as 
reintroduction,  fire  management,  and 
control  of  invasive  species)  are 
necessary  for  species  conservation  (Bean 
2002,  pp.  3-4).  The  Service  believes  that 
the  judicious  exclusion  of  specific  areas 
of  non-federally  owned  lands  from 
critical  habitat  designations  can 
contribute  to  species  recovery  and 
provide  a  superior  level  of  conservation 
than  critical  habitat  alone. 

The  purpose  of  designating  critical 
habitat  is  to  contribute  to  the 
conservation  of  threatened  and 
endangered  species  and  the  ecosystems 
upon  which  they  depend.  The  outcome 
of  the  designation,  triggering  regulatory 
requirements  for  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  under  section  7(a)(2)  of  the 
Act,  can  sometimes  be 
counterproductive  to  its  intended 
purpose  on  non-Federal  lands.  Thus,  the 
benefits  of  excluding  areas  that  are 
covered  by  partnerships  or  voluntary 
conservation  efforts  can  often  be  high. 

Benefits  of  Excluding  Lands  With  HCPs 
or  Other  Management  Plans  From 
Critical  Habitat 

The  benefits  of  excluding  lands  with 
HCPs  or  other  management  plans  ft-om 
critical  habitat  designation  include 
relieving  landowners,  communities,  and 
counties  of  any  additional  regulatory 
burden  that  might  be  imposed  by  a 
critical  habitat  designation.  Most  HCPs 
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and  other  conservation  plans  take  many 
years  to  develop  and,  upon  completion, 
are  consistent  with  the  recovery 
objectives  for  listed  species  that  are 
covered  within  the  plan  area.  Many 
conservation  plans  also  provide 
conservation  benefits  to  unlisted 
sensitive  species.  Imposing  an 
additional  regulatory  review  as  a  result 
of  the  designation  of  critical  habitat  may 
undermine  these  conservation  efforts 
and  partnerships  designed  to  ... 
proactively  protect  species  to  ensure 
that  listing  under  the  Actnvill  not  be 
necessary.  Our  experience  in 
implementing  the  Act  has  found  that 
designation  of  critical  habitat  within  the 
boundaries  of  management  plans  that 
provide  conservation  measures  for  a 
species  is  a  disincentive  to  those  entities 
currently  developing  these  plans  or 
contemplating  them  in  the  future, 
because  one  of  the  incentives  for 
undertaking  conservation  is  greater  ease 
of  permitting  where  listed  species  are 
affected.  Addition  of  a  new  regulatory 
requirement  would  remove  a  significant 
incentive  for  undertaking  the  time  and 
expense  of  management  planning.  In 
fact,  designating  critical  habitat  in  areas 
covered  by  a  pending  HCP  or 
conservation  plan  could  result  in  the 
loss  of  some  species’  benefits  if 
participants  abandon  the  planning 
process,  in  part  because  of  the  strength 
of  the  perceived  additional  regulatory 
compliance  that  such  designation  would 
entail.  The  time  and  cost  of  regulatory 
compliance  for  a  critical  habitat 
designation  do  not  have  to  be  quantified 
for  them  to  be  perceived  as  additional 
Federal  regulatory  burden  sufficient  to 
discourage  continued  participation  in 
plans  targeting  listed  species’ 
conservation. 

A  related  benefit  of  excluding  lands 
covered  by  approved  HCPs  or  other 
management  plans  fi'om  critical  habitat 
designation  is  the  unhindered, 
continued  ability  it  gives  us  to  seek  new 
partnerships  with  future  plan 
participants,  including  States,  Counties, 
local  jurisdictions,  conservation 
organizations,  and  private  landowners, 
which  together  can  implement 
conservation  actions  that  we  would  be 
unable  to  accomplish  otherwise.  If  lands 
within  approved  management  plan 
areas  are  designated  as  critical  habitat, 
it  would  likely  have  a  negative  effect  on 
our  ability  to  establish  new  partnerships 
to  develop  these  plans,  particularly 
plans  that  address  landscape-level 
conservation  of  species  and  habitats.  By 
preemptively  excluding  these  lands,  we 
preserve  our  current  partnerships  and 
encourage  additional  conservation 
actions  in  the  future. 


Furthermore,  HCP  applications 
require  consultation,  which  would 
review  the  effects  of  all  HCP -covered 
activities  that  might  adversely  impact 
the  species  under  a  jeopardy  standard, 
including  possibly  significant  habitat 
modification  (see  definition  of  “harm” 
at  50  CFR  17.3),  even  without  the 
critical  habitat  designation.  In  addition, 
all  other  Federal  actions  that  may  affect 
the  listed  species  would  still  require 
consultation  under  section  7(a)(2)  of  the 
Act,  and  we  would  review  these  actions 
for  possibly  significant  habitat 
modification  in  accordance  with  the 
definition  of  harm  referenced  above. 

The  information  provided  in  the 
previous  section  applies  to  all  the 
following  discussions  of  benefits  of 
inclusion  or  exclusion  of  critical  habitat. 

Exclusions  Under  Section  4(b)(2)  of  the 
Act 

When  performing  the  required 
analysis  under  section  4(b)(2)  of  the  Act, 
the  existence  of  a  management  plan 
(HCPs  as  well  as  other  types)  that 
considers  enhancement  or  recovery  of 
listed  species  as  its  management 
standard  is  relevant  to  our  weighing  of 
the  benefits  of  inclusion  of  a  particular 
area  in  the  critical  habitat  designation. 
We  considered  the  following  criteria  in 
evaluating  the  management  and 
protection  provided  by  such  plans; 

(1)  The  plan  is  complete  and  provides 
for  the  conservation  and  protection  of 
the  physical  and  biological  features 
essential  to  the  conservation  of  the 
species; 

(2)  There  is  a  reasonable  expectation 
that  the  conservation  management 
strategies  and  actions  will  be 
implemented  for  the  foreseeable  future, 
based  on  past  practices,  written 
guidance,  or  regulations;  and 

(3)  The  plan  provides  conservation 
strategies  and  measures  consistent  with 
currently  accepted  principles  of 
conservation  biology. 

Discussions  of  Subunit  Ic,  the  Pueblo 
of  Laguna,  and  Unit  2,  the  La  Joya 
Wildlife  Management  Area,  under  the 
provisions  in  section  4(b)(2)  of  the  Act 
cire  provided  below. 

La  Joya  Wildlife  Management  Area 

During  the  first  comment  period, 
which  closed  on  May  29,  2007  (72  FR 
14328),  the  NMDGF  requested  technical 
assistance  on  the  development  of  a 
habitat  management  plan  for  Helianthus 
paradoxus.  During  the  second  comment 
period,  which  closed  on  January  10, 
2008,  we  received  the  final  Pecos 
sunflower  [Helianthus  paradoxus) 
Habitat  Management  Plan  on  the  La  Joya 
Wildlife  Management  Area  from  the 
NMDGF.  The  NMDGF  finalized  the 


habitat  management  plan  in  order  to 
preclude  the.designation  of  critical 
habitat  on  their  lands  (NMDGF  2008,  p. 
1).  * 

The  purpose  of  the  management  plan 
is  to  support  conservation  of  the  species 
on  the  La  Joya  Wildlife  Management 
Area  by:  (1)  Annually  controlling 
invasive  species;  (2)  protecting  the 
natural  spring  in  Unit  5  from  motorized 
vehicles  and  heavy  equipment;  (3)  • 

monitoring  core  populations  by 
digitizing  these  areas  annually;  (4) 
conserving  H.  paradoxus  by  adjusting 
invasive  species  treatment  area 
boundaries;  and  (5)  restoring  native 
habitat  through  revegetatiOn. 

The  habitat  management  plan  was 
developed  in  accordance  with  the 
recovery  plan  for  Helianthus  paradoxus 
(NMDGF  2008,  p.  1).  The  recovery  plan 
identifies  that  the  recovery  objective  for 
H.  paradoxus  is  to  protect  and  manage 
significant  populations.  The  recovery 
plan  identified  the  La  Joya  population 
as  a  core  conservation  area  that  would 
ensure  the  survival  of  the  species 
(Service  2006,  p.  17).  Long-term 
protection  can  be  provided  by 
purchasing  populations  and 
implementing  appropriate  management 
plans  for  H.  paradoxus  (Service  2006,  p. 
15-16).  The  recovery  plan  outlines  that 
these  management  plans  should  reduce 
the  identified  threats  to  H.  paradoxus 
(e.g.,  controlling  invasive  plants, 
identifying  and  restricting  incompatible 
land  uses,  and  ensuring  spring  flows). 
We  find  that  the  management  plan 
developed  by  NMDGF  is  consistent  with 
the  tenets  identified  in  the  recovery 
plan  for  H.  paradoxus.  Therefore,  we 
conclude  that  the  plan  is  complete  and 
provides  for  the  conservation  and 
protection  of  the  physical  and  biological 
features  essential  to  the  conservation  of 
the  species. 

Benefits  of  Inclusion 

The  benefits  of  including  lands  in 
critical  habitat  can  be  regulatory, 
educational,  or  to  aid  in  recovery  of 
species  as, generally  discussed  in  the 
“Benefits  of  Designating  Critical 
Habitat”  section.  Few  additional 
benefits  would  be  derived  from 
including  the  La  Joya  Wildlife 
Management  Area  in  a  critical  habitat 
designation  for  Helianthus  paradoxus 
beyond  what  will  be  achieved  through 
the  implementation  of  NMDGF’s 
management  plan.  The  principal  benefit 
of  designating  critical  habitat  in  that 
area  would  be  that  activities  that  affect 
H.  paradoxus  would  require 
consultation  under  section  7  of  the  Act. 
Consultation  would  ensure  that  a 
proposed  action  does  not  result  in  the 
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destruction  or  adverse  modification  of 
critical  habitat. 

Based  upon  our  analysis  conducted 
within  the  environmental  assessment 
and  discussion  in  the  “Application  of 
the  Adverse  Modification  Standard” 
section,  we  conclude  that  few  regulatory 
benefits  to  Helianthus  paradoxus  would 
be  gained  from  a  designation  of  critical 
habitat  on  these  lands  because  the 
outcomes  of  consultations  conducted 
under  the  jeopardy  and  adverse 
modification  standards  for  this  species 
would  not  be  materially  different 
(Service  2008,  pp.  23,  34).  The  most 
likely  Federal  nexus  would  occiu  due  to 
invasive  species  removal  associated 
with  management  activities;  funded  in 
part,  through  the  Service’s  Federal 
Assistance  Division.  A  consultation 
related  to  invasive  species  removal 
would  likely  result  in  a  conservation 
recommendation  to  avoid  core  stands  of 
H.  paradoxus  when  applying  herbicides 
or  that  backpack  sprayers  be  utilized  to 
target  herbicide  application.  However, 
these  conservation  recommendations 
are  already  being  implemented  by 
NMDGF  during  invasive  species 
removal.  Therefore,  designation  of 
critical  habitat  would  provide  little 
conservation  benefit  as  it  related  to  the 
control  of  invasive  species  and  the 
management  of  H.  paradoxus. 

To  date,  there  have  been  no 
consultations  that  addressed  Helianthus 
paradoxus  or  its  habitat  along  the  Rio 
Grande.  Nevertheless,  the  economic 
analysis  found  that,  over  the  next  20 
years,  there  may  be  two  future  intra- 
Service  formal  consultations  associated 
with  projects  to  remove  non-native 
species,  but  that  no  informal 
consultations  were  likely.  These 
consultations  would  occur  regardless  of 
whether  critical  habitat  is  designated, 
because  the  species  occupies  the  area. 
Section  7  consultation  under  the 
jeopardy  standards  will  still  be  required 
for  activities  affecting  H.  paradoxus. 
Beyond  these,  we  do  not  expect  any 
additional  consultations.  For  these 
reasons,  we  find  the  consultation 
process  for  critical  habitat  is  unlikely  to 
result  in  additional  protections  for  the 
species.  Consequently,  there  is  little 
regulatory  benefit  of  a  critical  habitat 
designation  in  this  area. 

The  educational  benefits  of  critical 
habitat  in  this  case  are  relatively  low  for 
the  La  Joya  Wildlife  Management  Area, 
because  the  recovery  plan  has  already 
identified  and  discussed  its  importance 
to  the  conservation  of  Helianthus 
paradoxus  (Service  2005).  The  NMDGF 
is  well  aware  of  where  H.  paradoxus 
occurs,  due  to  the  recovery  plan 
(Service  2005)  and  their  recent  efforts  to 
implement  conservation  actions  for  the 


species  (NMDGF  2008,  p.  5).  Therefore, 
we  believe  that  the  educational  benefits 
that  inclusion  of  these  lands  would 
provide  for  H.  paradoxus  are  relatively 
low.  Further,  the  educational  benefits  of 
critical  habitat  designation  have  already 
been  achieved  through  the  overall 
designation  process  and  the  notice  and 
public  comment  period,  and  will  occur, 
whether  or  not  this  unit  is  designated. 

Under  the  Gifford  Pinchot  decision, 
critical  habitat  designations  may 
provide  greater  benefits  to  the  recovery 
of  a  species  than  was  previously 
believed.  However,  the  protection 
provided  is  still  a  limitation  on  the 
adverse  effects  that  may  occur  to 
designated  critical  habitat,  as  opposed 
to  a  requirement  to  affirmatively 
provide  a  conservation  benefit  on  those 
lands.  As  outlined  above  and  in  the 
environmental  assessment,  we  have  had 
no  consultations  for  actions  that  may 
affect  Helianthus  paradoxus  on  this 
land  or  other  areas  along  the  Rio 
Grande.  However,  the  NMDGF  has 
committed  to  definite  conservation 
actions  on  lands  covered  under  the 
management  plan.  Therefore,  we  believe 
the  benefits  to  the  recovery  of  H. 
paradoxus,  based  on  inclusion  of  these 
lands  in  critical  habitat,  are  low. 

For  these  reasons,  we  find  that 
because  of  the  management  plan  with 
the  NMDGF,  the  benefits  of  including 
the  La  Joya  Wildlife  Management  Area 
as  critical  habitat  are  low.  Since  the 
Act’s  protection  of  plants  on  private 
lands  is  minimal,  the  Service  believes 
that  it  will  achieve  more  conservation 
from  this  management  plan  than  it 
would  firom  a  critical  habitat 
designation. 

Benefits  of  Exclusion 

Implementation  of  the  management 
plan  will  provide  benefits  to  Helianthus 
paradoxus  as  discussed  earlier.  The 
NMDGF  has  committed  to,  and  has 
already  begun  to,  manage  H.  paradoxus 
and  its  habitat  through  controlling 
invasive  species,  protection  of  natural 
springs  habitat,  monitoring  H. 
paradoxus,  and  native  species 
restoration  activities.  We  expect  the 
management  plan  will  provide  a 
significant  conservation  benefit  to  H. 
paradoxus  populations. 

The  development  of  a  voluntary 
management  plan  for  the  lands  within 
Unit  2  was  a  collaborative  effort 
between  the  Service  and  the  NMDGF 
that  promoted  a  positive  relationship 
that  continues  today.  The  Service 
believes  that  exclusion  of  Unit  2  will 
allow  us  to  continue  working  with 
NMDGF  in  a  spirit  of  cooperation  and 
partnership.  The  management  plan 
identifies  that  the  NMDGF  has  a 


common  interest  in  promoting  healthy 
ecosystems  and  in  protecting 
populations  and  habitat  of  Helianthus 
paradoxus.  While  the  area  is  managed 
by  the  State  of  New  Mexico,  it  was 
purchased  using  Federal  funds.  In  the 
final  economic  analysis  we  found  that 
approximately  75  percent  of  the  annual 
budget  for  the  area  is  reimbursed  to  the 
State  through  Federal  Pittman-Roberts 
funds  (Service  2008,  p.  3-12).  Thus, 
there  is  a  reasonable  expectation  that 
the  conservation  management  strategies 
and  actions  will  continue  to  be 
implemented  for  H.  paradoxus  in  the 
foreseeable  future. 

In  our  final  economic  analysis,  we 
found  that,  while  itiany  of  the  ongoing 
activities  at  La  Joya  benefit  Helianthus 
paradoxus,  including  non-native 
species  removal  activities,  management 
of  the  area  for  H.  paradoxus  will 
increase  the  cost  of  normative  species 
removal  from  approximately  $200  per 
acre  for  aerial  spraying  to  $1,000  to 
$1,500  for  manual/mechanical  “chop 
and  pull”  treatments  (Service  2008,  p. 
3-13).  The  NMDGF  plans  on  treating 
approximately  1,500  acres  for  non¬ 
natives  in  the  next  few  years  at  La  Joya. 
As  a  result,  an  increased  cost  of  $800  to 
$1,200  per  acre,  or  $0.6  million  to  $1.1 
million  across  the  area  for  non-native 
species  removal  efforts  are  expected 
over  the  next  20  years  (undiscoimted), 
or  $0.6  to  $0.9  million,  discounted  at 
seven  percent.  Because  La  Joya  will 
implement  non-native  species  removal 
in  this  way  whether  they  are  designated 
as  critical  habitat  or  not,  these  impacts 
are  considered  baseline  costs.  Thus, 
exclusion  of  these  lands  from  critical 
habitat  would  not  relieve  the  NMEjGF  of 
the  higher  cost  of  managing  non-native 
species  in  a  way  that  limits  impacts  to 
H.  paradoxus.  Nevertheless,  because  we 
have  already  come  to  agreement  about 
how  to  manage  H.  paradoxus,  the 
additional  effort  involved  in 
consultations  or  other  regulatory  actions 
with  respect  to  this  site  would  be 
uimecessary.  As  discussed  in  the 
“Benefits  of  Excluding  Lands  With 
HCPs  or  Other  Management  Plans  From 
Critical  Habitat”  section,  imposing  an 
additional  regulatory  review  as  a  result 
of  the  designation  of  critical  habitat  may 
undermine  conservation  efforts  and 
partnerships.  Addition  of  such  a 
regulatory  requirement  would  remove  a 
significant  incentive  for  imdertaking  the 
time  and  expense  of  management 
planning.  Thus,  the  designation  of 
critical  habitat  may  be 
counterproductive  because  it  will  strain 
the  working  relationship  we  share  with 
NMDGF  and  may  hinder  future 
cooperative  conservation  projects. 
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Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion 

The  NMDGF  committed  to  the 
management  plan  in  recognition  that  the 
plan  may  be  used  to  exclude  La  Joya 
Wildlife  Management  Area.  We  believe 
the  proactive  management  of  Helianthus 
paradoxus  provided  under  the  plan 
provides  significant  benefits  to  this 
species.  In  contrast,  the  benefits  of 
inclusion  are,  as  noted  above,  likely  to 
be  minor  because  of  the  lack  of  any 
consultations  in  the  Rio  Grande  since 
the  listing  of  the  species.  Still,  even  in 
situations  where  consultation  might 
occur,  it  would  be  unlikely  to  result  in 
proactive  management  of  the  species 
and  its  habitat. 

As  detailed  above,  even  if  the  La  Joya 
Wildlife  Management  Area  is  excluded 
fi'om  the  designation,  this  area  will 
provide  a  conservation  benefit  to 
Helianthus  paradoxus  by  following  the 
tenets  of  developing  and  implementing 
management  plans,  as  described  in  the 
Recovery  Plan  (Service  2005,  p.  20).  As 
such,  we  find  that  the  management  plan 
provides  conservation  strategies  and 
measures  consistent  with  currently 
accepted  principles  of  conservation 
biology. 

In  conclusion,  we  have  evaluated  the 
potential  regulatory,  educational,  and 
recovery  benefits  that  would  result  from 
the  inclusion  of  Unit  2.  In  receiving  the 
final  Helianthus  paradoxus  Habitat 
Management  Plan  fi'om  NMDGF  during 
the  second  comment  period,  we  have 
weighed  these  benefits  of  including  Unit 
2  in  the  critical  habitat  designation 
against  the  more  tangible  conservation 
benefits  provided  by  the  management 
plan,  which  would  occur  from 
excluding  Unit  2  fi'om  the  designation. 
Based  on  the  above  analysis,  in  the 
development  of  our  final  determination 
of  critical  habitat  for  H.  paradoxus,  we 
are  excluding  Unit  2  under  section 
4(b)(2)  of  the  Act.  Further,  we  believe 
that  this  exclusion  is  a  logical  outgrowth 
from  the  proposed  designation  due  to 
public  comments  and  information 
received  on  that  proposal. 

Exclusion  Will  Not  Besult  in  Extinction 
of  the  Species 

We  have  determined  that  the 
exclusion  of  Unit  2  that  totals  854  ac 
(346  ha)  from  the  final  designation  of 
critical  habitat  will  not  result  in  the 
extinction  of  Helianthus  paradoxus. 
Overall,  this  area  represents  less  than  15 
percent  of  the  proposed  designation.  In 
addition,  because  the  854  ac  (346  ha)  we 
are  excluding  from  critical  habitat  are 
occupied  by  H.  paradoxus', 
consultations  under  section  7  of  the  Act 
that  involve  these  lands  will  occur  even 


in  the  absence  of  their  designation  as 
critical  habitat.  Application  of  the 
jeopardy  standard  of  section  7  of  the  Act 
also  provides  assurances  that  the 
species  will  not  go  extinct  in  the 
absence  of  this  designation. 

In  summary,  the  benefits  of  including 
the  La  Joya  Wildlife  Management  Area 
in  the  critical  habitat  designation  are 
few.  The  benefits  of  excluding  this  area 
from  being  designated  as  critical  habitat 
for  Helianthus  paradoxus  are  greater, 
and  include  affirmative  actions  for 
controlling  invasive  species,  protection 
of  natural  springs  habitat,  monitoring  H. 
paradoxus,  and  restoration  activities. 

We  find  that  the  benefits  of  excluding 
this  area  from  critical  habitat 
designation  outweigh  the  benefits  of 
including  this  area. 

Relationship  of  Critical  Habitat  to  Tribal 
Lands 

In  accordance  with  the  Secretarial 
Order  3206,  “American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act”  (June  5, 1997);  the 
President’s  memorandum  of  April  29, 
1994,  “Government-to-Government 
Relations  with  Native  American  Tribal 
Governments”  (59  FR  22951);  Executive 
Order  13175;  and  the  relevant  provision 
of  the  Departmental  Manual  of  the 
Department  of  the  Interior  (512  DM  2), 
we  believe  that  fish,  wildlife,  and  other 
natural  resources  on  tribal  lands  are 
better  managed  under  tribal  authorities, 
policies,  and  programs  than  through 
Federal  regulation  wherever  possible 
and  practicable.  Based  on  this 
philosophy,  we  believe  that,  in  many 
cases,  designation  of  tribal  lands  as 
critical  habitat  provides  very  little 
additional  benefit  to  threatened  and 
endangered  species.  Conversely,  such 
designation  is  often  viewed  by  tribes  as 
an  unwanted  intrusion  into  tribal  self 
governance,  thus  compromising  the 
government-to-government  relationship 
essential  to  achieving  our  mutual  goals 
of  managing  for  healthy  ecosystems 
upon  which  the  viability  of  threatened 
and  endangered  species  populations 
depend. 

In  our  critical  habitat  designations,  we 
use  the  provision  outlined  in  section 
4(b)(2)  of  the  Act  to  evaluate  those 
specific  areas  that  contain  the  physical 
emd  biological  features  essential  to  the 
conservation  of  the  species  to  determine 
which  areas  to  propose  and 
subsequently  finalize  (i.e.,  designate)  as 
critical  habitat. 

Pueblo  of  Laguna 

The  Pueblo  of  Laguna  has  lands 
containing  physical  and  biological 
features  essential  to  the  conservation  of 


Helianthus  paradoxus.  In  making  our 
final  decision  with  regard  to  Pueblo 
lands,  we  considered  several  factors, 
including  our  relationship  with  the 
Pueblo  and  the  management  plan  that 
was  developed  for  the  conservation  of 
H.  paradoxus  on  their  lands.  On  August 
2,  2004,  in  a  letter  to  the  New  Mexico 
Ecological  Services  Field  Office  from 
Pueblo  of  Laguna  Governor  Johnson,  we 
learned  that  the  Pueblo  was  developing 
a  management  plan  for  H.  paradoxus 
and  has  been  managing  Pueblo  land 
consistent  with  the  protection  and 
recovery  of  the  sunflower.  We  received 
a  draft  management  plan  from  the 
Pueblo  in  February  2007.  The  draft 
management  plan  was  the  basis  for 
continued  discussions  with  the  Pueblo. 
Subsequently,  we  received  the  Pecos 
Sunflower  {Helianthus  paradoxus) 
Management  Plan  (Resolution  #  01-08), 
Pueblo  of  Laguna,  2008,  during  the 
public  comment  period  on  the  proposed 
critical  habitat  for  H.  paradoxus,  which 
closed  on  January  10,  2008.  The 
Management  Plan  and  corresponding 
Resolution  (No.  01-08)  was  adopted  and 
approved  by  the  Pueblo  of  Laguna  Staff 
Officers  in  January  2008  (Laguna  2008). 
The  resolution  that  was  passed  for  the 
management  plan  demonstrates  the 
Pueblo’s  sovereign  status  while 
providing  for  special  management 
protections  and  conservation  of  H. 
paradoxus.  The  Pueblo’s  management 
plan  includes  the  following  tasks  and 
protective  measures:  (1)  Surveys  and 
monitoring  of  H.  paradoxus;  (2)  riparian 
restoration;  (3)  controlling  competition 
of  non-native  species;  (4)  limiting  access 
into  stands  of  H.  paradoxus  through  a 
recently  adopted  trespass  ordinance; 
and  (5)  appropriate  management  of 
livestock.  We  find  that  the  Pueblo  of 
Laguna  management  plan  provides 
significant  conservation  benefit  to  H. 
paradoxus.  Therefore,  we  find  that  the 
plan  is  complete,  provides  for  the 
conservation  and  protection  of  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species,  and  is  consistent  with  currently 
accepted  tenets  of  conservation  biology. 

The  Pueblo  of  Laguna  intends  to  share 
monitoring  and  survey  information  with 
us  (Laguna  2008,  p.  10).  The  Pueblo  of 
Laguna  has  also  acquired  funding  from 
a  grant  through  the  New  Mexico 
Environment  Department  to  proactively 
manage  areas  that  currently  contain 
Helianthus  paradoxus.  Moreover,  in 
2006,  we  funded  a  Tribal  Wildlife  Grant 
for  the  Pueblo  of  Laguna  (2006,  p.  42). 
This  grant  provided  funding  to  improve 
aquatic  habitat  on  their  lands  by 
protecting,  conserving,  and  improving 
valuable  riparian  systems  and  natural 
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spring  sources  on  the  Pueblo.  The 
Pueblo  of  Laguna  identified  that  they 
will  continue  to  seek  additional  funds 
through  the  Service’s  Partners  for  Fish 
and  Wildlife  Program,  Tribal  Wildlife 
Grants,  and  Tribal  Landowner  Incentive 
Programs  (Laguna  2008,  p.  12).  We 
believe  that  the  resolution  passed  by  the 
Pueblo  of  Laguna  and  the  development 
of  the  Pueblo  of  Laguna  management 
plan  demonstrate  that  the  management 
plan  will  be  implemented.  For  these 
reasons,  there  is  a  reasonable 
expectation  that  the  conservation 
management  strategies  and  actions  will 
be  implemented  for  H.  paradoxus  for 
the  foreseeable  future. 

The  management  plan  for  Helianthus 
paradoxus  also  demonstrates  the 
voluntary  cooperative  working 
relationship  we  share.  This  relationship 
will  continue  to  enable  us  to  implement 
a  natural  resource  program  of  mutual 
interest  for  the  benefit  of  H.  paradoxus. 
Under  this  management  plan,  H. 
paradoxus  will  benefit  from  monitoring, 
restoration,  enhancement,  and  survey 
efforts.  The  Service  has  also  determined 
that  exclusion  would  not  result  in  the 
extinction  of  the  species.  As  discussed 
below,  we  have  considered  the  benefits 
to  H.  paradoxus  from  this  management 
plan.  We  have  also  taken  into  account 
the  potential  adverse  impact  to  this 
species  from  designation  of  critical 
habitat  on  their  lands. 

Benefits  of  Inclusion 

Few  additional  benefits  would  be 
derived  from  including  the  Pueblo  of 
Laguna  in  a  critical  habitat  designation 
for  Helianthus  paradoxus  beyond  what 
will  be  achieved  through  the 
implementation  of  their  management 
plan.  The  principal  benefit  of  any 
designated  critical  habitat  is  that 
activities  in  and  affecting  such  habitat 
require  consultation  under  section  7  of 
the  Act.  Such  consultation  would 
ensure  that  adequate  protection  is 
provided  to  avoid  destruction  or  adverse 
modification  of  critical  habitat.  Based 
upon  our  analysis  conducted  within  the 
environmental  assessment  and 
discussed  in  the  “Application  of  the 
Adverse  Modification  Standard” 
section,  we  conclude  that  few  regulatory 
benefits  to  H.  paradoxus  would  be 
gained  from  a  designation  of  critical 
habitat  on  the  Pueblo’s  lands  because 
the  outcomes  of  consultations 
conducted  under  the  jeopardy  and 
adverse  modification  standards  for  this 
species  would  not  be  materially 
different  (Service  2008,  pp.  23,  34).  The 
economic  analysis  estimated  that,  over 
the  next  20  years,  one  formal 
consultation  associated  with  livestock 
grazing  activities  may  occur,  but  that  no 


informal  consultations  were  likely.  This 
consultation  would  occur  regardless  of 
whether  critical  habitat  is  designated, 
because  the  species  occupies  the  area. 
Section  7  consultations  under  the 
jeopardy  standard  will  still  be  required 
for  activities  affecting  H.  paradoxus. 
Beyond  this  formal  consultation,  we  do 
not  expect  any  additional  consultations. 
For  these  reasons,  we  find  the 
consultation  process  for  critical  habitat 
is  unlikely  to  result  in  additional 
protections  for  the  species. 

Although  we  believe  the  likelihood  of 
additional  consultations  is  small, 
consultation  requirements  under  section 
7  of  the  Act  would  be  triggered  as  a 
result  of  the  funding  or  permitting 
processes  administered  by  the  Federal 
agency  involved.  The  benefit  of  critical 
habitat  designation  would  ensure  that 
any  actions  funded  or  permitted  by  a 
Federal  agency  would  not  likely  destroy 
or  adversely  modify  any  critical  habitat. 
Without  critical  habitat,  projects  would 
still  trigger  consultation  requirements 
under  the  Act  because  Helianthus 
paradoxus  is  currently  present  on  the 
Pueblo.  Given  that  no  consultations 
have  occurred  with  the  Bureau  of  Indian 
Affairs  (BIA)  or  the  Pueblo  since  H. 
paradoxus  was  listed  as  endangered  in 
1999  and  the  overall  low  likelihood  of 
Federal  projects  being  proposed  in  this 
area,  the  Service  believes  there  is  almost 
no  regulatory  benefit  of  a  critical  habitat 
designation  in  this  area.  Consequently, 
the  designation  of  critical  habitat  in 
these  areas  would  provide  minimal,  if 
any,  regulatory  benefit  to  the  species. 

Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  help 
to  educate  the  public  regarding  potential 
conservation  value  of  an  area,  and  may 
focus  efforts  by  clearly  delineating  areas 
of  high  conservation  value  for  the 
species.  Any  information  about 
Helianthus  paradoxus  and  its  habitat 
that  reaches  a  wide  audience,  including 
other  parties  engaged  in  conservation 
activities,  would  be  considered 
valuable.  As  noted,  we  recently  funded 
the  Pueblo  of  Laguna  to  work  with  the 
Service  to  address  riparian  systems  and 
natural  spring  sources,  which  would 
benefit  H.  paradoxus.  The  Tribal 
Wildlife  Grant  also  included  an 
objective  to  promote  environmental  • 
education  and  public  awareness  by 
creating  a  quarterly  newsletter  and 
coordinating  educational  programs  at 
schools,  villages,  and  events  (Service 
2006,  p.  41).  Additionally,  we  anticipate 
that  the  Tribal  Wildlife  Grant  and  the 
management  plan  for  H.  paradoxus  will 
provide  for  the  timely  exchange  of 
management  and  monitoring 
information.  The  Pueblo  is  already 
working  with  the  Service  to  address  the 


habitat  needs  of  the  species.  Further, 
this  area  was  included  in  the  proposed 
designation,  which  itself  has  reached  a 
wide  audience,  and  has  thus  provided 
information  to  the  broader  public  about 
the  conservation  value  of  this  area. 

Thus,  the  educational  benefits  that 
might  follow  critical  habitat 
designation,  such  as  providing 
information  to  the  BIA,  U.S.  Army 
Gorps  of  Engineers,  or  the  Pueblo  on  the 
area  that  is  important  for  the  long-term 
survival  and  conservation  of  the  species, 
have  already  been  provided  by 
proposing  this  area  as  critical  habitat. 
Therefore,  the  educational  benefits 
important  for  the  long-term  survival  and 
conservation  of  H.  paradoxus  are  being 
realized.  Educational  benefits  will 
continue  on  these  lands  if  they  are 
excluded  fi'om  the  designation,  because 
the  Tribal  Wildlife  Grant  and  the 
management  plan  already  recognize  the 
importance  of  this  area  to  riparian 
systems  and  natural  spring  sources  and 
H.  paradoxus. 

For  these  reasons,  we  believe  that 
designation  of  critical  habitat  would 
have  few  additional  benefits  beyond 
those  that  will  result  fi'om  continued 
consultation  under  the  jeopardy 
standard. 

Benefits  of  Exclusion 

The  benefits  of  excluding  the  Pueblo 
of  Laguna  from  designated  critical 
habitat  are  more  significant.  We 
conclude  that  not  designating  critical 
habitat  on  the  Pueblo  would  have 
substantial  benefits  including:  (1)  The 
advancement  of  our  Federal  Trust 
obligations  and  our  deference  to  the 
Pueblo  to  develop  and  implement  tribal 
conservation  and  natural  resource 
management  plans  for  their  lands  and 
resources,  which  includes  Helianthus 
paradoxus;  (2)  the  maintenance  of 
effective  working  relationships  to 
promote  the  conservation  of  H. 
paradoxus  and  its  habitat;  (3)  the 
allowance  for  timely  exchange  of 
management  and  monitoring 
information:  (4)  the  continued  provision 
of  conservation  benefits  to  riparian 
systems  and  natural  spring  sources  and 
H.  paradoxus  and  its  habitat  that  might 
not  otherwise  occur;  and  (5)  the 
reduction  or  elimination  of 
administrative  and/or  project 
modification  costs  as  analyzed  in  the 
economic  analysis. 

As  noted  above,  we  worked  with  the 
Pueblo  of  Laguna  to  provide  technical 
assistance  on  the  conservation  or 
management  of  the  species  on  their 
lands.  We  have  also  provided  funding 
through  our  Tribal  Wildlife  Grant 
program  for  them  to  manage  their 
natural  resources.  As  such,  we 
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established  an  effective  working 
relationship  with  the  Pueblo  of  Laguna. 
As  part  of  our  relationship,  we  provided 
technical  assistance  to  the  Pueblo  to 
develop  voluntary  measmes  to  conserve 
Helianthus  paradoxus  and  its  habitat  on 
their  lands.  These  voluntary  measures 
are  contained  within  the  management 
plan  that  we  have  in  our  administrative 
record  for  this  decision  (see  discussion 
above).  These  proactive  actions  were 
conducted  in  accordance  with 
Secretarial  Order  3206,  “American 
Indian  Tribal  Rights,  Federal-Tribal 
Trust  Responsibilities,  and  the 
Endangered  Species  Act”  (June  5, 1997); 
the  President’s  memorandum  of  April 
29, 1994,  “Govemment-to-Government 
Relations  with  Native  American  Tribal 
Governments”  (59  FR  22951);  Executive 
Order  13175;  and  the  relevant  provision 
of  the  Departmental  Manual  of  the 
Department  of  the  Interior  (512  DM  2). 
We  believe  that  the  Pueblo  of  Laguna 
should  be  the  governmental  entity  to 
manage  and  promote  the  conservation  of 
H.  paradoxus  on  their  lands.  We 
recognize  and  endorse  their 
fundamental  right  to  provide  for  tribal 
resource  management  activities, 
including  those  relating  to  riparicm 
systems  and  natiual  spring  sources  and 
H.  paradoxus.  Much  of  our  discussions 
centered  on  providing  technical 
assistance  to  the  Pueblo  to  develop, 
continue,  or  expand  natural  resource 
programs  such  that  the  designation  of 
critical  habitat  for  H.  paradoxus  would 
likely  be  unnecessary  on  Pueblo  lands. 

The  designation  of  critical  habitat 
would  be  expected  to  adversely  impact 
our  working  relationship  with  the 
Pueblo  of  Laguna.  Critical  habitat  would 
be  viewed  as  an  intrusion  on  their 
sovereign  abilities  to  manage  natural 
resoiux:es  in  accordance  with  their  own 
policies,  customs,  amd  laws.  To  this  end, 
we  found  that  the  Pueblo  would  prefer 
to  work  with  us  on  a  Govemment-to- 
Govemment  basis.  For  these  reasons,  we 
believe  that  our  working  relationship 
with  the  Pueblo  of  Laguna  would  be 
better  maintained  if  the  Pueblo  of 
Lagima  lands  are  excluded  from  the 
designation  of  critical  for  H.  paradoxus. 
We  view  this  as  a  substantial  benefit. 

Benefits  of  Exclusion  Outweigh  the 
Benefits  of  Inclusion 

In  summary,  the  benefits  of  including 
the  Pueblo  of  Laguna  in  the  critical 
habitat  designation  are  few.  The  benefits 
of  excluding  this  area  from  being 
designated  as  critical  habitat  for 
Helianthus  paradoxus  are  more 
significant,  and  include  encouraging  the 
continued  development  and 
implementation  of  management 
measures  such  as  monitoring,  riparian 


restoration,  controlling  competition  of 
non-native  species,  limiting  access  into 
stands  of  H.  paradoxus,  and  appropriate 
management  of  livestock.  The  exclusion 
of  this  area  from  the  designation  will 
allow  the  Pueblo  to  manage  its  natural 
resources  to  benefit  H.  paradoxus, 
without  the  perception  of  Federal 
Government  intrusion.  This  philosophy 
is  also  consistent  with  our  published 
policies  on  Native  American  natural 
resource  management.  We  find  that  the 
benefits  of  excluding  this  area  from 
critical  habitat  designation  outweigh  the 
benefits  of  including  this  area. 

Exclusion  Will  Not  Result  in  Extinction 
of  the  Species 

As  noted  above,  the  Service  may 
exclude  areas  ft-om  the  critical  habitat 
designation  only  if  it  is  determined, 
“based  on  the  best  scientific  and 
commercial  data  available,  that  the 
failure  to  designate  such  area  as  critical 
habitat  will  not  result  in  the  extinction 
of  the  species  concerned.”  Here,  we 
have  determined  that  exclusion  of  the 
Pueblo  of  Laguna  from  the  critical 
habitat  designation  will  not  result  in  the 
extinction  of  Helianthus  paradoxus. 
First,  activities  on  the  Pueblo  that  may 
affect  H.  paradoxus  will  still  require 
consultation  under  section  7  of  the  Act. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopeu'dize  the  continued 
existence  of  listed  species.  Therefore, 
even  without  critical  habitat  designation 
on  these  lands,  activities  that  occur  on 
these  lands  cannot  jeopardize  the 
continued  existence  of  H.  paradoxus. 
Second,  the  Pueblo  has  committed  to 
protecting  and  managing  according  to 
their  management  plan  and  natural 
resource  management  objectives.  In 
short,  the  Pueblo  of  Laguna  has 
committed  to  greater  conservation 
measures  on  this  area  than  would  result 
from  the  designation  of  critical  habitat. 
With  these  measures,  we  have  * 
concluded  that  this  exclusion  from 
critical  habitat  will  not  result  in  the 
extinction  of  H.  paradoxus,  because  the 
management  plan  generally  follows  the 
tenets  of  developing  and  implementing 
similar  plans,  as  identified  in  the 
Recovery  Plan.  Accordingly,  we  have 
determined  that  the  Pueblo  of  Laguna 
should  be  excluded  under  subsection 
4(b)(2)  of  the  Act  because  the  benefits  of 
exclusion  outweigh  the  benefits  of 
inclusion  and  will  not  cause  the 
extinction  of  the  species. 

The  Service  believes  that  by  not 
designating  critical  habitat  on  the 
Pueblo  of  Laguna  where  the 
management  plan  and  other 
conservation  activities  will  be 


implemented,  we  fulfill  the  Service’s 
responsibilities  to  the  Tribes  (e.g.. 
Secretarial  Order  3206,  the  President’s 
memorandum  of  April  29,  1994, 
“Government-to-Government  Relations 
with  Native  American  Tribal 
Governments”,  Executive  Order  13175, 
and  the  relevant  provision  of  the  512 
DM  2),  we  properly  honor  Tribal 
sovereignty,  and  we  ultimately  provide 
conservation  benefits  to  Helianthus 
paradoxus.  For  all  of  these  reasons,  we 
are  excluding  ft-om  this  critical  habitat 
designation  the  Pueblo  of  Laguna. 

Pueblo  of  Acoma 

The  Pueblo  of  Acoma  has  lands 
containing  physical  and  biological 
features  essential  to  the  conservation  of 
Helianthus  paradoxus.  In  making  our 
decision  on  the  final  critical  habitat 
designation  with  regard  to  these  lands, 
we  considered  several  factors,  including 
our  relationship  with  the  Pueblo  and 
whether  a  management  plan  has  been 
developed  for  the  conservation  of  H. 
paradoxus  on  their  lands.  Currently,  we 
are  not  aware  of  a  management  plan  for 
H.  paradoxus  for  this  area. 

We  met  with  the  Pueblo  of  Acoma  on 
July  2,  2007,  and  offered  technical 
assistance  if  they  chose  to  develop  a 
management  plan  for  the  species.  We 
repeatedly  contacted  the  Pueblo  during 
summer  and  fall  2007,  but  they  did  not 
express  interest  in  developing  a 
management  plan.  The  Pueblo  of  Acoma 
submitted  a  letter  on  January  9,  2008, 
during  the  comment  period,  indicating 
that  they  opposed  the  designation  of 
critical  habitat  on  their  lands.  However, 
the  Pueblo  of  Acoma  did  not  pursue  the 
development  of  a  management  plan  that 
addresses  Helianthus  paradoxus  in  this 
area.  Still,  they  indicated  that  they  may 
request  technical  assistance  on  the 
development  of  a  Tribal  Management 
Plan  at  some  point  in  the  future. 
Although  we  have  funded  big  game 
management  activities  in  the  past  on  the 
Pueblo  of  Acoma  (Service  2006,  p.  41), 
we  have  nothing  in  our  administrative 
record  that  demonstrates  a  cooperative 
working  relationship  for  H.  paradoxus 
on  their  lands.  As  a  result,  Pueblo  of 
Acoma  lands  have  not  been  excluded 
from  the  final  designation  and  eu-e 
designated  as  critical  habitat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  Section  4(b)(2)  of  the  Act  allows 
the  Secretary  to  exclude  areas  from 
critical  habitat  for  economic  reasons  if 
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the  Secretary  determines  that  the 
benefits  of  such  exclusion  exceed  the 
benefits  of  designating  the  area  as 
critical  habitat.  However,  this  exclusion 
cannot  occur  if  it  will  result  in  the 
extinction  of  the  species  concerned. 

Following  the  publication  of  the 
proposed  critical  habitat  designation, 
we  conducted  an  economic  analysis  to 
estimate  the  potential  economic  effects 
of  the  designation.  The  draft  analysis 
(dated  October  29,  2007)  was  made 
available  for  public  review  on  December 
11,  2007  (72  FR  70269).  We  accepted 
comments  on  the  draft  analysis  until 
January  10,  2008.  Following  the  close  of 
the  comment  period,  a  final  analysis  of 
the  potential  economic  effects  of  the 
designation  was  developed  taking  into 
consideration  the  public  comments  and 
any  new  information. 

The  economic  analysis  considers  the 
potential  economic  effects  of  all  actions 
relating  to  the  conservation  of 
Helianthus  paradoxus,  including  costs 
associated  with  sections  4,  7,  and  10  of 
the  Act,  as  well  as  those  attributable  to 
designating  critical  habitat.  It  further 
considers  the  economic  effects  of 
protective  measures  taken  as  a  result  of 
other  Federal,  State,  and  local  laws  that 
aid  habitat  conservation  for  H. 
paradoxus  in  areas  containing  the 
features  essential  to  the  conservation  of 
the  species.  The  analysis  considers  both 
economic  efficiency  and  distributional 
effects.  In  the  case  of  habitat 
conservation,  efficiency  effects  generally 
reflect  the  “opportunity  costs” 
associated  with  the  commitment  of 
resources  to  comply  with  habitat 
protection  measures  (such  as  lost 
economic  opportunities  associated  with 
restrictions  on  land  use).  The  economic 
analysis  also  addresses  how  potential 
economic  impacts  are  likely  to  be 
distributed,  including  an  assessment  of 
any  local  or  regional  impacts  of  habitat 
conservation  and  the  potential  effects  of 
conservation  activities  on  small  entities 
and  the  energy  industry.  This 
information  can  be  used  by  the 
decision-makers  to  assess  whether  the 
effects  of  the  designation  might  unduly 
burden  a  particular  group  or  economic 
sector  (see  “Required  Determinations” 
section  below).  Finally,  the  economic 
analysis  looks  retrospectively  at  costs 
that  have  been  incurred  since  the  date 
this  species  was  listed  as  threatened 
(October  20,  1999;  64  FR  56582),  and 
considers  those  costs  that  may  occur  in 
the  20  years  following  designation  of 
critical  habitat  (i.e.,  cofextensive  costs, 
2007-2026). 

The  economic  analysis  focuses  on  the 
direct  and  indirect  costs  of  the  rule. 
However,  economic  impacts  to  land  use 
activities  can  exist  in  the  absence  of 


critical  habitat.  These  impacts  may 
result  from,  for  example,  section  7 
consultations  under  the  jeopardy 
standard,  local  zoning  laws.  State  and 
natural  resource  laws,  and  enforceable 
management  plans  and  best 
management  practices  applied  by  other 
State  and  Federal  agencies.  Economic 
impacts  that  result  from  these  types  of 
protections  are  not  included  in  the 
analysis  as  they  are  considered  to  be 
part  of  the  regulatory  and  policy 
baseline. 

The  economic  analysis  estimates 
potential  economic  impacts  resulting 
from  the  implementation  of  Helianthus 
paradoxus  conservation  efforts  in  four 
categories;  (a)  Treatment  of  non-native 
species;  (b)  wetland  filling  and 
development;  (c)  livestock  management; 
and  (d)  road  maintenance.  The  final 
economic  analysis  of  the  proposed 
designation  updates  the  draft  economic 
analysis  by  removing  impacts  that  were 
not  considered  probable  or  likely  to 
occur  and  by  adding  an  estimate  of  the 
costs  associated  solely  with  the 
designation  of  critical  habitat  for  H. 
paradoxus  (i.e.,  incremental  costs).  The 
final  economic  analysis  estimates  that 
the  potential  economic  effects  of  actions 
relating  to  the  conservation  of  H. 
paradoxus,  including  costs  associated 
with  sections  4,  7,  and  10  of  the  Act, 
and  including  those  attributable  to  the 
designation  of  critical  habitat  (i.e., 
coextensive  costs)  will  be  $3.9  to  $4.4 
million  in  undiscounted  dollars 
($193,000  to  $221,000  annualized)  over 
the  next  20  years.  The  present  value  of 
these  impacts,  applying  a  3  percent 
discount  rate,  is  $3.3  million  to  $3.6 
million  ($219,000  to  $245,000 
annualized);  or  $2.5  million  to  $2.9 
million  ($238,000  to  $271,000 
annualized),  using  a  discount  rate  of  7 
percent.  These  cost  estimates  are  the 
same  as  those  estimated  in  the  draft 
economic  analysis.  The  final  economic 
analysis  also  estimates  costs  attributable 
solely  to  the  designation  of  critical 
habitat  for  H.  paradoxus  (incremental 
costs)  to  be  $709,000  in  undiscounted 
dollars  over  the  next  20  years.  The 
present  value  of  these  impacts,  applying 
a  3  percent  discount  rate,  is  $605,000; 
or  $517,000,  using  a  discount  rate  of  7 
percent. 

We  evaluated  the  potential  economic 
impact  of  this  designation  as  identified 
in  the  economic  analysis.  Based  on  this 
evaluation,  we  believe  that  there  are  no 
disproportionate  economic  impacts  that 
warrant  exclusion  under  section  4(b)(2) 
of  the  Act  at  this  time.  The  final 
economic  analysis  is  available  on  the 
Internet  at  http://v\nvw.reguIations.gov 
and  http://www.fws.gov/southwest/es/ 
newmexico/  or  upon  request  from  the 


New  Mexico  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 

Required  Determinations 

In  our  March  27,  2007,  proposed  rule 
(72  FR  14328),  we  indicated  that  we 
would  defer  our  determination  of 
compliance  with  several  statutes  and 
Executive  Orders  until  the  information 
concerning  potential  economic  impacts 
of  the  designation  and  potential  effects 
on  landowners  and  stakeholders  was 
available  in  the  draft  economic  analysis. 
In  this  final  rule,  we  affirm  the 
information  contained  in  the  proposed 
rule  concerning  Executive  Order  (E.O.) 
13132,  E.O.  12988,  the  Paperwork 
Reduction  Act,  and  the  President’s 
memorandum  of  April  29,  1994, 
“Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments”  (59  FR  22951). 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule  is 
not  significant  and  has  not  reviewed 
this  rule  under  Executive  Order  12866 
(E.O.  12866).  OMB  bases  its 
determination  upon  the  following  four 
criteria: 

(a)  Whether  the  rule  will  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of  the 
government. 

(b)  Whether  the  rule  will  create 
inconsistencies  with  other  Federal 
agencies’  actions. 

(c)  Whether  the  rule  will  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients. 

(d)  Whether  the  rule  raises  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  (5 
U.S.C.  802(2)),  whenever  an  agency 
must  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  RFA  to  require 
Federal  agencies  to  provide  a 
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certification  statement  of  the  factual 
basis  for  certifying  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  this  final  rule,  we  are  certifying  that 
the  critical  habitat  designation  for 
Helianthus  paradoxus  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  following  discussion  explains  our 
rationale. 

According  to  the  Small  Business 
Administration  (SB A),  small  entities 
include  small  organizations,  such  as 
independent  nonprofit  organizations, 
and  small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business,  ^ 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
considered  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  designation  as  well  as  types  of 
project  modifications  that  may  result.  In 
general,  the  term  “significant  economic 
impact”  is  meant  to  apply  to  a  typical 
small  business  firm’s  business 
operations. 

To  determine  if  the  rule  could 
significantly  affect  a  substantial  number 
of  small  entities,  we  considered  the 
number  of  small  entities  affected  within 
particular  types  of  economic  activities 
(e.g.,  residential  and  eommercial 
development  and  agriculture).  We  apply 
the  “substantial  number”  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
However,  the  SBREFA  does  not 
explicitly  define  “substantial  number” 
or  “significant  economic  impact.” 
Consequently,  to  assess  whether  a 
“substantial  number”  of  small  entities  is 
affected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
an  area.  In  some  circumstances, 
especially  with  critical  habitat 
designations  of  limited  extent,  we  may 
aggregate  across  all  industries  and 
consider  whether  the  total  number  of 
small  entities  affected  is  substantial.  In 
estimating  the  number  of  small  entities 
potentially  affected,  we  also  consider 


whether  their  activities  have  any 
Federal  involvement. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
be  affected  by  critical  habitat 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  already  are 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  they 
fund,  permit,  or  implement  that  may 
affect  Helianthus  paradoxus  (see 
Section  7  Consultation  section).  Federal 
agencies  also  must  consult  with  us  if 
their  activities  may  affect  critical 
habitat.  Designation  of  critical  habitat, 
therefore,  could  result  in  an  additional 
economic  impact  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities  (see  Application  of  the 
“Adverse  Modification”  Standard 
section). 

In  the  final  economic  analysis  of  the 
proposed  critical  habitat  designation, 
we  evaluated  the  potential  economic 
effects  on  small  business  entities 
resulting  from  conservation  actions 
related  to  the  listing  of  Helianthus 
paradoxus  and  proposed  designation  of 
its  critical  habitat.  This  analysis 
estimated  prospective  economic  impacts 
due  to  the  implementation  of  H. 
paradoxus  conservation  efforts  in  four 
categories:  (a)  Treatment  of  non-native 
species:  (b)  wetland  filling  and 
development:  (c)  livestock  management: 
and  (d)  road  maintenance.  We 
determined  from  our  analysis  that  the 
economic  impacts  of  the  designation  on 
small  entities  are  expected  to  be  borne 
primarily  by  modifications  to  wetland 
filling  and  development  activities.  We 
assumed  that  if  owners  of  parcels 
containing  designated  critical  habitat 
face  land-use  restrictions  that  preclude 
development  on  some  or  all  of  the 
parcel,  the  value  of  the  properties  will 
be  reduced,  essentially  eliminating  the 
option  that  those  areas  be  developed. 
The  economic  analysis  assumes  that,  in 
a  high-end  scenario,  the  entirety  of 
forecast  impacts  would  be  home  by  one 
small  developer.  The  one  small 
developer  estimated  to  be  affected 
represents  approximately  20  percent  of 
total  small  developers  in  the  region.  The 
total  potential  impact  resulting  from 
land-use  restrictions  on  development 
activities  is  forecast  to  be,  at  most, 
$290,000,  or  approximately  $20,000 
annually.  Assuming  the  annual 
revenues  of  an  average  small  developer 
in  Cibola  County  are  $400,000,  the  total 
potential  impact  resulting  from  the 
proposed  designation  would  amount  to 
approximately  5.0  percent  of  typical 


annual  sales  of  one  entity.  Therefore, 
based  on  the  above  reasoning  and 
currently  available  information,  we 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
regiriatory  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S>C  801  et  seq.) 

Under  SBREFA,  this  rule  is  not  a 
major  rule.  Our  detailed  assessment  of 
the  economic  effects  of  this  designation 
is  described'in  the  economic  analysis. 
Based  on  the  effects  identified  in  the 
economic  analysis,  we  believe  that  this 
rule  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more, 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination  (see  ADDRESSES  for 
information  on  obtaining  a  copy  of  the 
final  economic  analysis). 

Executive  Order  13211 — Energy  Supply, 
Distribution,  or  Use 

On  May  18,  2001,  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energy  supply, ' 
distribution,  or  use.  E.O.  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  OMB  has  provided  guidance  for 
implementing  this  E.O.  that  outlines 
nine  outcomes  that  may  constitute  “a 
significant  adverse  effect”  when 
compared  without  the  regulatory  action 
under  consideration.  The  economic 
analysis  finds  that  none  of  these  criteria 
are  relevant  to  this  analysis.  Thus,  based 
on  information  in  the  economic 
analysis,  energy-related  impacts 
associated  with  H.  paradoxus 
conservation  activities  within  critical 
habitat  are  not  expected.  As  such,  the 
designation  of  critical  habitat  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action,  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act 
(2  U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501), 
the  Service  makes  the  following 
findings: 

(a)  This  rule  will  not  produce  a 
Federal  mandate.  In  general,  a  Federal 
mandate  is  a  provision  in  legislation. 
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statute,  or  regulation  that  would  impose 
an  enforceable  duty  upon  State,  local,  or 
tribal  governments,  or  the  private  sector, 
and  includes  both  “Federal 
intergovernmental  mandates”  and 
“Federal  private  sector  mandates.” 

These  terms  are  defined  in  2  U.S.C. 
658(5)— (7).  “Federal  intergovernmental 
mandate”  includes  a  regulation  that 
“would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal 
governments,”  with  two  exceptions.  It 
excludes  “a  condition  of  Federal 
assistance.”  It  also  excludes  “a  duty 
arising  from  peulicipation  in  a  voluntary 
Federal  program,”  unless  the  regulation 
“relates  to  a  then-existing  Federal 
program  under  which  $500,000,000  or 
more  is  provided  annually  to  State, 
local,  and  tribal  governments  under 
entitlement  authority,”  if  the  provision 
would  “increase  the  stringency  of 
conditions  of  assistance”  or  “place  caps 
upon,  or  otherwise  decrease,  the  Federal 
Government’s  responsibility  to  provide 
funding”  and  the  State,  local,  or  tribal 
governments  “lack  authority”  to  adjust 
accordingly.  At  the  time  of  enactment, 
these  entitlement  programs  were: 
Medicaid;  Aid  to  Families  with 
Dependent  Children  work  programs; 
Child  Nutrition;  Food  Stamps;  Social 
Services  Block  Grants;  Vocational 
Rehabilitation  State  Grants;  Foster  Care, 
Adoption  Assistance,  and  Independent 
Living;  Family  Support  Welfare 
Services;  and  Child  Support 
Enforcement.  “Federal  private  sector 
mandate”  includes  a  regulation  that 
“would  impose  an  enforceable  duty 
upon  the  private  sector,  except  (i)  a 
condition  of  Federal  assistance;  or  (ii)  a 
duty  arising  ft’om  participation  in  a 
voluntary  Federal  program.” 

The  designation  of  critical  habitat 
does  not  impose  a  legally  binding  duty 
on  non-Federal  government  entities  or 
private  parties.  Under  the  Act,  the  only 
regulatory  effect  is  that  Federal  agencies 
must  ensure  that  their  actions  do  not 
destroy  or  adversely  modify  critical 
habitat  under  section  7.  Non-Federal 
entities  that  receive  Federal  funding, 
assistance,  permits,  or  otherwise  require 
approval  or  authorization  from  a  Federal 
agency  for  an  action,  may  be  indirectly 
impacted  by  the  designation  of  critical 
habitat.  However,  the  legally  binding 
duty  to  avoid  destruction  or  adverse 
modification  of  critical  habitat  rests 
squarely  on  the  Federal  agency. 
Furthermore,  to  the  extent  that  non- 
Federal  entities  are  indirectly  impacted 
because  they  receive  Federal  assistance 
or  participate  in  a  voluntary  Federal  aid 
program,  the  Unfunded  Mandates 
Reform  Act  would  not  apply;  nor  would 
critical  habitat  shift  the  costs  of  the  large 


entitlement  programs  listed  above  onto 
State  governriients. 

(b)  We  do  not  believe  that  this  rule 
will  significantly  or  uniquely  affect 
small  governments  because  it  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year;  that  is,  it 
is  not  a  “significant  regulatory  action” 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  ,  habitat 
imposes  no  obligations  on  State  or  local 
governments.  By  definition.  Federal 
agencies  are  not  considered  small 
entities,  although  the  activities  they 
fund  or  permit  may  be  proposed  or 
carried  out  by  small  entities.  As  such,  a 
Small  Government  Agency  Plan  is  not 
required. 

Executive  Order  12630 — Takings 

In  accordance  with  E.0. 12630 
(“Government  Actions  and  Interference 
with  Constitutionally  Protected  Private 
Property  Rights”),  we  have  analyzed  the 
potential  takings  implications  of  critical 
habitat  for  Helianthus  paradoxus. 
Critical  habitat  designation  does  not 
affect  landowner  actions  that  do  not 
require  Federal  funding  or  permits,  nor 
does  it  preclude  development  of  habitat 
conservation  programs  or  issuance  of 
incidental  take  permits  to  permit  actions 
that  do  require  Federal  funding  or 
permits  to  go  forward.  The  takings 
implicatioijs  assessment  concludes  that 
this  final  designation  of  critical  habitat 
for  H.  paradoxus  does  not  pose 
significant  takings  implications  for 
lands  within  or  affected  by  the 
designation. 

Federalism 

In  accordance  with  E.O.  13132 
(Federalism),  this  final  rule  does  not 
have  significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policy,  we  requested  information  from, 
and  coordinated  development  of,  this 
final  critical  habitat  designation  with 
appropriate  State  resource  agencies  in 
New  Mexico.  The  designation  of  critical 
habitat  in  areas  currently  occupied  by 
Helianthus  paradoxus  is  not  likely  to 
impose  any  additional  restrictions  to 
those  currently  in  place  and,  therefore, 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  may  have 
some  benefit  to  these  governments 
because  the  areas  that  contain  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  PCEs  of  the  habitat  necessary  to  the 
conservation  of  the  species  are 
specifically  identified.  This  information 
does  not  alter  where  and  what  federally 


sponsored  activities  may  occur. 

However,  it  may  assist  local 
governments  in  long-range  planning 
(rather  than  having  them  wait  for  case- 
by-case  section  7  consultations  to 
occur). 

Civil  Justice  Reform 

In  accordance  with  E.O.  12988  (Civil 
Justice  Reform),  the  Office  of  the 
Solicitor  has  determined  that  the  rule 
does  not  unduly  biuden  the  judicial 
system  and  that  it  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  designating  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act.  This  final  rule 
uses  standard  property  descriptions  and 
identifies  the  physical  and  biological 
features  essential  to  the  conservation  of 
the  species  within  the  designated  areas 
to  assist  the  public  in  understanding  the 
habitat  needs  of  Helianthus  paradoxus. 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  rule  will  not  impose 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321  et  seq.) 

It  is  our  position  that,  outside  the 
Jurisdiction  of  the  Tenth  Federal 
Circuit,  we  do  not  need  to  prepare 
environmental  analyses  as  defined  by 
NEPA  in  connection  with  designating 
critical  habitat  under  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244).  This  assertion  was  upheld  by 
the  Ninth  Circuit  (Douglas  County  v. 
Babbitt,  48  F.3d  1495  (9th  Cir.  Ore. 
1995),  cert,  denied  516  U.S.  1042 
(1996)).  However,  when  the  range  of  the 
species  includes  States  within  the  Tenth 
Circuit,  such  as  that  of  Helianthus 
paradoxus,  under  the  Tenth  Circuit 
ruling  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and  Wildlife 
Service,  75  F.3d  1429  (10th  Cir.  1996), 
we  conduct  an  environmental 
assessment  under  NEPA  for  the 
proposed  critical  habitat  designation. 

We  completed  an  environmental 
assessment  and  finding  of  no  significant 
impact  on  the  designation  of  critical 
habitat  for  H.  paradoxus. 
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Government-to-Government  : 

Relationship  with  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994, 
“Government-to-Government  Relations 
with  Native  American  Tribal 
Governments”  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior’s  manual  at  512  DM  2,  we  ' 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government-to-government  basis.  In 
accordance  with  Secretarial  Order  3206 
of  June  5, 1997,  “American  Indian 
Tribal  Rights,  Federal-Tribal  Trust 
Responsibilities,  and  the  Endangered 
Species  Act,”  we  readily  acknowledge 
our  responsibilities  to  work  directly 
with  tribes  in  developing  programs  for 
healthy  ecosystems,  to  acknowledge  that 
tribal  lands  are  not  subject  to  the  same 
controls  as  Federal  public  lands,  to 
remain  sensitive  to  Indian  culture,  and 
to  make  information  available  to  tribes. 
Therefore,  we  solicited  information 
from  the  Pueblo  of  Acoma  and  Pueblo 
of  Laguna. 

As  noted  above,  we  contacted  the 
Pueblo  of  Acoma  and  Pueblo  of  Laguna 
and  offered  to  provide  technical 
assistance  on  management  of  the  species 
and  the  development  of  management 
plans.  On  July  2,  2007,  we  met  with  the 
Pueblo  of  Acoma  to  discuss  potential 
effects  to  them  or  their  resources  that 


may  result  from  critical  habitat 
designation.  They  did  not  pursue  the 
development  of  a  management  plan.  As 
a  result,  Pueblo  of  Acomia  lands  have 
not  been  excluded  from  the  final 
designation  and  are  designated  as’ 
critical  habitat. 

As  detailed  above,  we  provided 
technical  assistance  to  the  Pueblo  to 
develop  a  management  plan  for 
Helianthus  paradoxus.  We  received  the 
Pecos  Sunflower  [Helianthus 
paradoxus)  Management  Plan 
(Resolution  #  01-08),  Pueblo  of  Laguna, 
2008,  during  the  open  comment  period, 
which  closed  on  January  10,  2008.  The 
Management  Plan  and  corresponding 
Resolution  (No.  01-08)  was  adopted  and 
approved  by  the  Pueblo  of  Laguna  Staff 
Officers  in  January  2008  (Laguna  2008). 
The  resolution  that  was  passed  by  the 
Pueblo  concerning  its  management  plan 
exercises  the  sovereign  status  of  the 
Pueblo  and  provides  for  special 
management  protections  and 
conservation  of  H.  paradoxus.  We  find 
that  the  Pueblo  of  Laguna  management 
plan  provides  significant  conservation 
benefit  to  H.  paradoxus  and  have 
excluded  this  area  from  the  final 
designation  of  critical  habitat. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— [AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

■  2.  In  §  17.12(h),  revise  the  entry  for 
“Helianthus  paradoxus”  under 
“FLOWERING  PLANTS”  in  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  17.1 2  Endangered  and  threatened  plants. 
***** 

(h)  *  *  * 


Species 


Scientific  name  Common  name 


Historic  range 


Family 


Status  When  listed 


Critical 

habitat 


Special 

rules 


Flowering  Plants 


Helianthus  Pecos  (=:puzzle,  U.S.A.  (NM,  TX)  .  Asteraceae  .  T  667  17.96(a)  NA 

paradoxus.  =paradox)  sun¬ 

flower. 


■  3.  In  §  17.96(a),  add  an  entry  for 
“Helianthus  paradoxus  (Pecos 
sunflower)”  in  alphabetical  order  under 
Family  Asteraceae  to  read  as  follows: 

§17.96  Critical  habitat — plants. 

(a)  Flowering  plants. 
***** 

Family  Asteraceae:  Helianthus 
paradoxus  (Pecos  sunflower) 

(1)  Critical  habitat  units  are  depicted 
for  Chaves,  Cibola,  and  Guadalupe 
Counties,  New  Mexico,  and  for  Pecos 
County,  Texas,  on  the  maps  below. 

(2)  Within  critical  habitat  units,  the 
primary  constituent  elements  of  critical 


habitat  for  Helianthus  paradoxus  are  the 
desert  wetland  or  riparian  habitat 
components  that  provide: 

(i)  Silty  clay  or  fine  sand  soils  that 
contain  high  organic  content,  are  saline 
or  alkaline,  are  permanently  saturated 
within  the  root  zone  (top  50  cm  (19.7  in) 
of  the  soil  profile),  and  have  salinity 
levels  ranging  from  10  to  40  parts  per 
thousand;  and 

(ii)  A  low  proportion  (less  than  10 
percent)  of  woody  shrub  or  canopy 
cover  directly  around  the  plant. 

(3)  Critical  habitat  does  not  include 
manmade  structures,  such  as  buildings. 


aqueducts,  airports,  and  roads,  and  the 
land  on  which  such  structvues  are 
located,  existing  on  the  effective  date  of 
this  rule  and  not  containing  one  or  more 
of  the  primary  constituent  elements. 

(4)  Critical  habitat  map  units.  Data 
layers  defining  map  units  were  created 
on  a  base  of  USGS  1:24,0000  maps,  and 
critical  habitat  units  were  then  mapped 
using  Universal  Transverse  Mercator 
(UTM)  coordinates. 

(5)  Note:  Index  map  for  Helianthus 
paradoxus  (Pecos  sunflower)  critical 
habitat  units  follows: 
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(6)  Unit  1:  West-Central  New  Mexico, 
Cibola  Coimty,  New  Mexico. 

(i)  Subunit  la  for  Helianthus 
paradoxus.  Rancho  del  Padre  Spring 
Cienega,  Cibola  County,  New  Mexico. 
From  uses  1:24,000  quadrangle  Grants 
SE,  lands  bounded  by  the  following 
UTM  NAD83  coordinates  (meters  E, 
meters  N):  243145,  3889604;  243025, 
3889705;  243053,  3889708;  243097, 
3889700; 243141,  3889702; 243201, 
3889703; 243246,  3889703;  243286, 
3889703;  243342,  3889708;  243377, 
3889712; 243402, 3889704; 243441, 
3889707; 243441,  3889707;  243472, 
3889710;  243490,  3889709;  243518, 
3889707; 243577,  3889698;  243626, 
3889686; 243657,  3889669;  243683, 
3889642;  243706,  3889616;  243729, 
3889590; 243765,  3889564; 243794, 
3889545;  243826,  3889535;  243863, 
3889518; 243888,  3889519;  243932, 
3889513; 243966,  3889506; 243991, 
3889508;  244056,  3889504;  244120, 
3889510; 244157, 3889513; 244196, 
3889517;  244242,  3889530;  244282, 
3889546;  244325,  3889560;  244359, 
3889575;  244388,  3889592;  244423, 
3889592;  244410,  3889576;  244393, 
3889566;  244362,  3889539;  244322, 
3889506;  244278,  3889486;  244244, 
3889470;  244209,  3889467;  244155, 
3889466;  244126,  3889461;  244088, 
3889450;  244057,  3889453;  244019, 
3889457;  243982,  3889456;  243923, 
3889459;  243879,  3889459;  243824, 
3889470;  243779,  3889490;  243752, 
3889510;  243726,  3889522;  243689, 


3889537;  243653,  3889566;  243604, 
3889594;  243573,  3889612;  243515, 
3889637;  243471,  3889643;  243427, 
3889641;  243376,  3889630;  243325, 
3889625;  243265,  3889619;  243224, 
3889611;  243169,  3889606;  thence 
returning  to  243145,  3889604. 

(ii)  Subunit  lb  for  Helianthus 
paradoxus.  Grants  Salt  Flat  Wetlands, 
Cibola  County,  New  Mexico.  From 
uses  1:24,000  quadrangle  Grants,  lands 
bounded  by  the  following  UTM  NAD83 
coordinates  (meters  E,  meters  N): 
241567, 3891788;  241548,  3891788; 
241521, 3891788;  241509, 3891801; 
241493, 3891806;  241482,  3891812; 
241460, 3891822;  241448,  3891840; 
241440, 3891865;  241445,  3891886; 
241449, 3891910;  241445,  3891930; 
241456, 3891947;  241463,  3891957; 
241484, 3891960;  241499,  3891965; 
241517, 3891962;  241531,  3891941; 
241534, 3891918;  241543,  3891893; 
241551, 3891866;  241560,  3891846; 
241568, 3891825;  241582,  3891801; 
241602, 3891789;  241636,  3891777; 
241670, 3891770;  241691,  3891774; 
241714, 3891774;  241733,  3891785; 
241751, 3891795;  241751,  3891785; 
241762, 3891765;  241775,  3891750; 
241798, 3891741;  241812,  3891747; 
241825, 3891755;  241850,  3891755; 
241876, 3891751;  241901,  3891738; 
241917,  3891731;  241934,  3891717; 
241942, 3891694;  241952,  3891679; 
241959, 3891662;  241979,  3891648; 
242003, 3891648;  242025,  3891648; 
242045, 3891648;  242071,  3891659; 


242100''3891656;  242122,  3891641; 
242135,=  3891629;  242168,  3891604; 
242175, 3891585;  242186, 3891578; 
242196, 3891570;  242215,  3891570; 
242234, 3891570;  242252,  3891554; 
242288, 3891527;  242295,  3891507; 
242295, 3891482; 242288,  3891465; 
242283, 3891452; 242239, 3891452; 
242191, 3891452;  242178,  3891441; 
242171, 3891432;  242169,  3891409; 
242172, 3891391; 242172, 3891378; 
242171, 3891358; 242169, 3891344; 
242165, 3891323;  242155,  3891303; 
242154, 3891285;  242142,  3891252; 
242141,  3891232;  242128,  3891205; 
242114, 3891194;  242097,  3891188; 
242080,  3891180;  242062,  3891179; 
242052, 3891190;  242040,  3891204; 
242023,  3891225;  241999,  3891240; 
241984, 3891255; 241975, 3891262; 
241971, 3891278;  241972,  3891293; 
241964, 3891308; 241944, 3891322; 
241911, 3891325;  241879,  3891325; 
241836, 3891326;  241811, 3891335; 
241785, 3891350; 241768,  3891359; 
241755, 3891360; 241728, 3891356; 
241706, 3891357;  241680,  3891357; 
241666, 3891373; 241662,  3891403; 
241664, 3891455; 241666, 3891502; 
241666, 3891544; 241657,  3891574; 
241650, 3891611;  241612,  3891644; 
241567,  3891688;  thence  returning  to 
241567, 3891788. 

(iii)  Note:  Map  of  subunits  la  and  lb 
for  Helianthus  paradoxus  (Pecos 
sunflower)  critical  habitat  follows: 
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(7)  Unit  3:  Santa  Rosa,  Guadalupe ' 
County,  New  Mexico. 

(i)  Subunit  3a  for  Helianthus 
paradoxus.  Blue  Hole  Cienega/Blue 
Hole  Fish  Hatchery  Ponds,  Guadalupe 
County,  New  Mexico.  From  USGS 
1:24,000 quadrangle  Santa  Rosa,  lands 
bounded  by  the  following  UTM  NAD83 
coordinates  (meters  E,  meters  N): 
529408,  3865628;  529431,  3865639; 
529449, 3865654;  529468,  3865681; 
529481, 3865715;  529491,  3865773; 
529491,  3865792;  529478,  3865810; 
529467,  38658.32;  529465,  3865863; 
529472,  3865903;  529484,  3865943; 
529494, 3866006; 529507,  3866073; 


529505,  3866104; 
529484,  3866171; 
529483,  3866245; 
529489,  3866366; 
529771,  3866366; 
529980, 3866361; 
529996,  3866347; 
529988,  3866289; 
529967,  3866125; 
529957, 3865985; 
529859, 3865879; 
529962, 3865656; 
530099,  3865390; 
530091,  3865144; 
529705, 3865355; 
529522,  3865456; 


529497, 3866123 
529479,  3866207 
529489,  3866310 
529640,  3866364 
529910,  3866363 
529991, 3866355 
529991, 3866329 
529980, 3866217 
529959, 3866012 
529887, 3865918 
529876, 3865756 
530041, 3865519 
530105, 3865209 
529784, 3865313 
529593, 3865417 
529550, 3865504 


529505, 3865533;  529524,  3865564; 
thence  returning  to  529408,  3865628. 
529555,  3866753;  529618,  3866754; 
529654,  3866751;  529702,  3866748; 
529706, 3866687; 529712,  3866651; 
529713,  3866618;  529717,  3866581; 
529717, 3866559;  529652,  3866555; 
529640,  3866558;  529638,  3866609; 
529634, 3866613;  529590,  3866609; 
529556, 3866611;  529556,  3866639; 
529555,  3866683;  thence  returning  to 
529555,  3866753. 

(ii)  Note:  Map  of  Subunit  3a  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(iii)  Subunit  3b  for  Helianthus 
paradoxus,  Westside  Spring,  Guadalupe ' 
County,  New  Mexico.  From  USGS 
1:24,000  quadrangle  Santa  Rosa,  lands 
bounded  by  the  following  UTM  NAD83 
coordinates  (meters  E,  meters  N): 

527977, 3864746;  527990,  3864762; 
527999,  3864783;  528009,  3864801; 
528033,  3864823;  528054,  3864837; 
528079,  3864848;  528103,  3864852; 


528121, 3864843;  528125,  3864832 
528125, 3864813;  528123,  3864796 
528118, 3864780;  528108,  3864756 
528095, 3864734; 528072, 3864717 
528047, 3864697;  528018,  3864676 
527987, 3864654;  527961,  3864633 
527932, 3864613;  527906,  3864594 
527886, 3864575;  527866,  3864561 
527850,  3864551;  527836,  3864552 
527838, 3864566;  527852, 3864585 


527869, 3864606;  527886,  3864626; 
527903, 3864648;  527921,  3864672; 
527938, 3864694;  527957,  3864716; 
527961, 3864722;  527975,  3864743; 
thence  returning  to  527977,  3864746. 

(iv)  Note:  Map  of  Subunit  3b  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(8)  Unit  4:  Roswell/Dexter,  Chaves 
County,  New  Mexico. 

(i)  Subunit  4a  for  Helianthus 
paradoxus.  Bitter  Lake  National 
Wildlife  Refuge/City  of  Roswell  Land, 
Chaves  County,  New  Mexico.  From 
uses  1:24,000  quadrangle  Bitter  Lake, 
lands  bounded  by  the  following  UTM 
NAD83  coordinates  (meters  E,  meters 
N):  553433,  3705266;  553438,  3705244; 
553427, 3705221;  553405,  3705160; 
553392, 3705130;  553391,  3705126; 
553381, 3705133;  553368,  3705185; 
553355, 3705203;  553368,  3705223; 
553376, 3705270;  553375,  3705274; 
553381, 3705283;  553418,  3705283; 
thence  returning  to  553433,  3705266 
553416,  3704901;  553407,  3704896; 
553357, 3704881;  553349,  3704867; 
553330, 3704867;  553303,  3704849; 
553295, 3704769;  553285,  3704696; 
553304,  3704631;  553315,  3704558; 
553332, 3704453;  553335,  3704381; 
553337, 3704374;  553334,  3704362; 
553342, 3704308;  553370,  3704265; 
553400,  3704250;  553417,  3704226; 
553422, 3704196;  553395,  3704176; 
553363,  3704198;  553314,  3704250; 
553264, 3704275;  553234,  3704292; 
553221, 3704360;  553221,  3704364; 
553217, 3704432;  553207,  3704447; 
553200, 3704508;  553191,  3704580; 
553178, 3704613;  553167,  3704675; 
553165, 3704683;  553165,  3704758; 
553176, 3704802;  553177,  3704821; 
553185, 3704828;  553206,  3704841; 
553231, 3704889;  553258,  3704926; 
553294,  3704942;  553310,  3704972; 
553314, 3705012;  553350,  3705042; 
553367, 3705040;  553384,  3705022; 
553384, 3704997;  553424,  3705000; 
553438, 3704985;  553443,  3704945; 
thence  retiuming  to  553416,  3704901 
553595, 3704036;  553574,  3704029; 
553551, 3704059;  553523,  3704061; 
553500, 3704101;  553500,  3704104; 
553496,  3704123;  553516,  3704176; 
553544, 3704184;  553571,  3704161; 
553592, 3704112;  553614,  3704059; 
thence  returning  to  553595,  3704036 
553958,  3704101;  553958,  3704066; 
553977,  3704066;  553992,  3704051; 
553990,  3703994;  553984,  3703966; 
553978, 3703928;  553967,  3703901; 
553965,  3703876;  553984,  3703656; 
553997,  3703818;  554016,  3703798; 
554020, 3703781;  553997,  3703768; 
553970,  3703778;  553959,  3703813; 
553949,  3703830;  553930,  3703830; 
553907,  3703828;  553884,  3703808; 
553865,  3703775;  553842,  3703755; 
553819, 3703745;  553792,  3703744; 
553779, 3703754;  553779,  3703787; 
553779, 3703812;  553787,  3703830; 
553802,  3703837;  553797,  3703852; 
553776,  3703860;  553757,  3703874; 
553761, 3703935;  553767,  3703962; 
553771, 3704005;  553822,  3704048; 
553853, 3704075;  553895,  3704121; 


553911, 3704143;  553945,  3704149; 
553966,  3704146;  thence  returning  to 
553958,  3704101 

554094,  3704475;  554107,  3704473; 
554121, 3704488; 554151, 3704476; 
554195, 3704456;  554210,  3704423; 
554269, 3704424;  554338,  3704434; 
554401, 3704449; 554479,  3704442; 
554548, 3704423; 554592,  3704418; 
554622,  3704405; 554640, 3704421; 
554661, 3704426; 554678,  3704416; 
554676, 3704391;  554725,  3704384; 
554748, 3704369;  554760,  3704339; 
554744, 3704333;  554712,  3704333; 
554691,  3704323;  554670,  3704323; 
554658, 3704290;  554639,  3704268; 
554614, 3704270;  554607,  3704310; 
554588, 3704348;  554569,  3704363; 
554534, 3704375; 554487,  3704385; 
554447, 3704389;  554418,  3704389; 
554386, 3704389; 554351,  3704371; 
554313, 3704356;  554263,  3704348; 
554238, 3704353; 554208,  3704363; 
554187, 3704385;  554164,  3704400; 
554137, 3704400;  554118,  3704393; 
554124, 3704340;  554118,  3704297; 
554097, 3704277;  554066,  3704272; 
554043,  3704284;  554043,  3704312; 
554028, 3704344;  554004,  3704392; 
553989, 3704434;  553989,  3704500; 
553995, 3704555;  554012,  3704575; 
554062, 3704555;  554094,  3704543; 
554109,  3704503;  thence  returning  to 
554094, 3704475 

555025, 3703999;  554991,  3703999; 
554962,  3704029;  554951,  3704067; 
554959, 3704122;  554982,  3704144; 
554995, 3704139;  554980,  3704069; 
555018,  3704024;  thence  returning  to 
555025, 3703999 

554437, 3703590;  554460,  3703560; 
554454, 3703550;  554433,  3703545; 
554412, 3703540;  554404,  3703537; 
554410, 3703517;  554421,  3703495; 
554423, 3703460;  554421,  3703430; 
554405, 3703430;  554373,  3703450; 
554358, 3703492;  554339,  3703524; 
554311, 3703547;  554284,  3703569; 
554261, 3703567;  554234,  3703571; 
554231, 3703592;  554235,  3703627; 
554248, 3703662;  554256,  3703689; 
554258, 3703732;  554266,  3703752; 
554302, 3703762;  554325,  3703785; 
554358, 3703823;  554379,  3703808; 
554392, 3703785;  554394,  3703753; 
554386, 3703733;  554390,  3703715; 
554407, 3703670;  554416,  3703638; 
thence  returning  to  554437,  3703590 
555874, 3704071; 555869,  3704052; 
555873,  3703974;  555893,  3703927; 
555899, 3703877;  555918,  3703859; 
555923, 3703809;  555889,  3703794; 
556064, 3702986;  556073,  3702873; 
556031, 3702863;  555981,  3702792; 
555927, 3702732;  555889,  3702692; 
555870, 3702734;  555928,  3702797; 
556003, 3702905;  556031,  3702923; 
556028, 3702953;  555992,  3703018; 
555969, 3703018;  555942,  3703060; 


555920, 3703110;  555843,  3703105 
555839, 3703069;  555818,  3703039 
555817, 3702909;  555773,  3702746 
555742, 3702738; 555704, 3702776 
555718, 3702818;  555775,  3702891 
555768, 3702936;  555772, 3703079 
555767, 3703144;  555754,  3703169 
555746, 3703124; 555715,  3703114 
555685,  3703106;  555671,  3703079 
555671, 3703033;  555675,  3702996 
555659, 3702978;  555629,  3702956 
555596, 3702958;  555577,  3702975 
555543, 3702955;  555495,  3702975 
555476, 3702987; 555461,  3703025 
555450, 3703042;  555421,  3703045 
555408, 3703034;  555392, 3703027 
555443, 3702956; 555489,  3702941 
555502, 3702888;  555479,  3702865 
555500, 3702850; 555529, 3702820 
555534, 3702780;  555532,  3702699 
555507,  3702669;  555474,  3702666 
555452, 3702694;  555436,  3702692 
555419, 3702686;  555406,  3702691 
555397, 3702754;  555406,  3702781 
555412, 3702839;  555370,  3702869 
555333, 3702914;  555274,  3702966 
555216, 3702966;  555157,  3703003 
555100, 3703033;  555053,  3703057 
555015, 3703110;  554971,  3703180 
554958, 3703210;  554943,  3703230 
554916, 3703229;  554884,  3703245 
554867,  3703264;  554867,  3703302 
554861, 3703332;  554825,  3703357 
554787, 3703377;  554766,  3703416 
554745,  3703459;  554746,  3703494 
554772, 3703522;  554801,  3703507 
554805,  3703482;  554829,  3703445 
554867, 3703417;  554883,  3703395 
554913,  3703373;  554951,  3703383 
554968,  3703400;  555003,  3703425 
555024,  3703431;  555054,  3703391 
555072,  3703416;  555100,  3703429 
555125, 3703411;  555127,  3703381 
555127, 3703371;  555169,  3703356 
555215, 3703364;  555245,  3703344 
555266,  3703314;  555268,  3703282 
555254, 3703267;  555216,  3703266 
555178, 3703266;  555166,  3703256 
555149, 3703241;  555138,  3703228 
555178, 3703206;  555206,  3703191 
555225, 3703171;  555238,  3703139 
555254, 3703149;  555280,  3703147 
555295, 3703109;  555326,  3703099 
555328, 3703117;  555349,  3703137 
555374, 3703157;  555376,  3703192 
555397,  3703232;  555422,  3703235 
555435, 3703210;  555437,  3703170 
555416, 3703142;  555410,  3703125 
555427, 3703105;  555461,  3703095 
555467, 3703072;  555524,  3703073 
555557, 3703063;  555580,  3703078 
555610,  3703091;  555618,  3703138 
555630, 3703174;  555664,  3703191 
555668, 3703214;  555640,  3703234 
555628, 3703271;  555629,  3703311 
555663, 3703322;  555667,  3703357 
555688, 3703372;  555736,  3703387 
555788, 3703397;  555820,  3703400 
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555839, 3703388;  555870,  3703400; 
555879, 3703448;  555870,  3703520; 
555848, 3703591; 555844,  3703628; 
555844, 3703689;  555843,  3703739; 
555837, 3703781; 555811, 3703853; 
555805, 3703883; 555798, 3703931; 
555781,  3703959;  555806,^3704001; 
555806,  3704034;  555781,  3704042; 
555774, 3704066;  555778,  3704079; 
555819,  3704076;  thence  returning  to 
555874, 3704071 

556313, 3701253;  556267,  3701245; 
556183, 3701262;  556218,  3701446; 
556444, 3701492; 556495,  3701492; 
556501, 3701475;  556456,  3701332; 
556401,  3701266;  thence  returning  to 
556313,3701253 

555609, 3701001;  555569,  3700991; 
555565, 3701038; 555560,  3701104; 
555564, 3701144;  555585,  3701186; 
555593, 3701242;  555599,  3701312; 
555578, 3701352;  555586,  3701422; 
555600, 3701462; 555661,  3701485; 
555720, 3701505; 555722,  3701463; 
555701, 3701390;  555706,  3701337; 
555744, 3701288;  555738,  3701255; 
555702, 3701205;  555654,  3701154; 
555619, 3701106;  555615,  3701061; 
555628,  3701031;  thence  returning  to 
555609,  3701001 

555918, 3700885;  555889,  3700880; 
555901, 3700925;  555916,  3700978; 
555959,  3701151;  555967,  3701214; 
555988, 3701284;  555983,  3701329; 
555998,  3701382;  555995,  3701432; 
556010,  3701452;  556022,  3701452; 
556033,  3701414;  556025,  3701367; 
556006,  3701299;  555988,  3701214; 
555990,  3701154;  thence  returning  to 
555918, 3700885 

555523, 3701399; 555516,  3701460; 
555499, 3701477;  555494,  3701490; 
555529, 3701523; 555592,  3701574; 
555605, 3701596; 555618,  3701644; 
555623, 3701655;  555656,  3701703; 
555657, 3701745;  555651,  3701788; 
555632, 3701838;  555635,  3701906; 
555652,  3701959;  555658,  3702024; 
555674, 3702067;  555674,  3702111; 
555682, 3702169;  555686,  3702234; 
555658, 3702275;  555631,  3702339; 
555635, 3702422;  555637,  3702460; 
555580, 3702484;  555552,  3702484; 
555498, 3702499;  555451,  3702531; 
555417, 3702563;  555402,  3702621; 
555430, 3702639;  555451,  3702581; 
555489, 3702571;  555493,  3702529; 
555512, 3702541;  555531,  3702559; 
555583, 3702557;  555613,  3702582; 
555648, 3702595;  555720,  3702583; 
555785, 3702598;  555795,  3702626; 
555816, 3702643;  555831,  3702614; 
555848, 3702601;  555928,  3702617; 
556024,  3702617;  556064,  3702605; 
556083,  3702572;  556077,  3702525; 
556100, 3702472;  556107,  3702442; 
556099,  3702365;  556093,  3702269; 
556096, 3702162; 556128,  3702064; 
556116, 3702059; 556067,  3702089; 


556058, 3702156; 556045, 3702241; 
556020, 3702241; 555955, 3702261; 
555917, 3702304; 555893,  3702323; 
555895, 3702348; 555931, 3702334; 
555969,  3702326; 555992,  3702381; 
556013,  3702411;  556046,  3702429; 
556071, 3702462;  556036,  3702506; 
556016,  3702497;  555970, 3702481; 
555918, 3702461;  555802,  3702456; 
555748, 3702478;  555704,  3702452; 
555689, 3702410;  555694,  3702352; 
555713, 3702305; 555717,  3702260; 
555743, 3702265;  555770,  3702298; 
555818, 3702348; 555856,  3702340; 
555866, 3702318;  555862,  3702278; 
555818, 3702265; 555781,  3702212; 
555754, 3702165;  555764,  3702137; 
555798, 3702112;  555832,  3702052; 
555811, 3702035;  555729,  3702029; 
555725, 3701972;  555726,  3701926; 
555747, 3701849; 555747,  3701806; 
555760, 3701709;  556110,  3701600; 
556143, 3701598;  556157,  3701731; 
556110, 3701944;  556150,  3701961; 
556208,  3701689;  556172,  3701536; 
556103, 3701012; 556079,  3701014; 
556062, 3701049;  556064,  3701102; 
556089, 3701257;  556124,  3701392; 
556144, 3701544;  555765,  3701651; 
555767, 3701618;  555724,  3701555; 
555658, 3701533;  555637,  3701573; 
555614, 3701570;  555566,  3701535; 
555541, 3701492;  555542,  3701422; 
thence  returning  to  555523,  3701399 
555288, 3700536;  555303,  3700526; 
555328, 3700548;  555353,  3700584; 
555418, 3700647;  555458,  3700675; 
555483, 3700650;  555452,  3700597; 
555414, 3700567; 555385,  3700506; 
555364, 3700474;  555367,  3700413; 
555346, 3700373;  555310,  3700328; 
555292,  3700330;  555256,  3700353; 
555241, 3700410;  555240,  3700488; 
555265, 3700578;  555287,  3700676; 
555292,  3700709;  555310,  3700731; 
555305, 3700859;  555333,  3700862; 
555347, 3700892;  555351,  3700942; 
555347, 3700990;  555384,  3701020; 
555376, 3700957;  555360,  3700889; 
555335, 3700779;  555315,  3700669; 
555309,  3700598;  thence  returning  to 
555288, 3700536 

555350, 3700060;  555304,  3700042; 
555289, 3700077;  555289,  3700112; 
555303, 3700140;  555303,  3700180; 
555303, 3700238;  555317,  3700275; 
555367,  3700283;  555401,  3700283; 
555481, 3700266; 555571,  3700244; 
555645, 3700242;  555668,  3700217; 
555666, 3700175;  555629,  3700167; 
555572, 3700144;  555503,  3700139; 
555412, 3700121;  555373,  3700090; 
thence  returning  to  555350,  3700060 
555001, 3699914;  555002,  3699921; 
555022, 3699943;  555027,  3699947; 
555034, 3699952;  555060,  3699982; 
555061, 3699986;  555075,  3700001; 
555102, 3700066;  555146,  3700086; 
555111, 3700006; 555077,  3699946; 


555057,  3699916;  555046,  3699875; 
555055,  3699843; 555090, 3699881; 
555149, 3699889; 555193,  3699874; 
555215,  3699836;  555221,  3699779;  - 

555194, 3699718; 555159,  3699683; 
555096, 3699660;  555043,  3699657; 
554970, 3699619;  554928,  3699597; 
554901,  3699541;  554874,  3699506; 
554836, 3699516; 554836,  3699554; 
554854, 3699639; 554886,  3699684; 
554917, 3699702;  554986,  3699735; 
555030, 3699780; 555036,  3699823; 
555019,  3699868;  thence  returning  to 
555001,  3699914 

555370, 3699131;  555265,  3699038; 
555219, 3699005;  555145,  3698991; 
555135, 3698968;  555141,  3698887; 
555147, 3698776; 555128,  3698655; 
555115, 3698547;  555108,  3698488; 
555140, 3698489;  555200,  3698486; 
555326, 3698477;  555381,  3698445; 
555431, 3698383;  555467,  3698285; 
555489, 3698168;  555479,  3698109; 
555441, 3698064;  555361,  3698056; 
555252, 3698052;  555219,  3698029; 
555181, 3698023; 555110,  3698036; 
555105, 3697925; 555084,  3697833; 
555002, 3697764; 554926,  3697724; 
554898, 3697741;  554917,  3697774; 
554958,  3697842;  555015,  3697895; 
555031, 3697960; 555052,  3698084; 
555073, 3698195;  555064,  3698375; 
555059,  3698746;  555069,  3698952; 
555104, 3699014;  555145,  3699050; 
555077, 3699033;  555022,  3699020; 
554935, 3698980; 554867,  3698941; 
554799, 3698882;  554741,  3698917; 
554686, 3698969;  554675,  3699021; 
554628, 3699021;  554626,  3699057; 
554675, 3699076;  554781,  3699107; 
554926,  3699114;  555068,  3699121; 
555197, 3699112;  555298,  3699129; 
555372, 3699183; 555411,  3699219; 
555464, 3699247;  555505,  3699299; 
555536, 3699390;  555582,  3699520; 
555602, 3699608; 555643,  3699774; 
555662, 3699837;  555693,  3699932; 
555718, 3699972; 555743,  3700068; 
555793, 3700100;  555806,  3700088; 
555751,  3700010;  555678,  3699734; 
555605, 3699483;  555533,  3699282; 
555477, 3699202;  555370,  3699131; 
555194, 3698098;  555246,  3698098; 
555293, 3698118;  555344,  3698131; 
555372,  3698158;  555407,  3698223;' 
555407, 3698272;  555401,  3698337; 
555360, 3698363;  555313,  3698415; 
555217, 3698418; 555138,  3698437; 
555102, 3698443;  555111,  3698352; 
555112, 3698101;  555151,  3698097; 
thence  returning  to  555194,  3698098 
554173,  3698864;  554194,  3698881; 
554233, 3698942;  554256,  3698968; 
554293, 3698994;  554371,  3699029; 
554390, 3699052;  554398,  3699065; 
554441, 3699113;  554443,  3699135; 
554453, 3699147;  554505,  3699202; 
554535, 3699258;  554580,  3699323; 
554617, 3699364;  554678,  3699411; 
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554686,  3699422;  554706,  3699446; 
554722, 3699481;  554742,  3699513; 
554779,  3699548;  554807,  3699521; 
554799, 3699483;  554788,  3699431; 
554787, 3699378;  554787,  3699305; 
554781, 3699248;  554773,  3699228; 
554743, 3699235;  554741,  3699280; 
554749, 3699323;  554716,  3699305; 
554693, 3699305;  554655,  3699277; 
554623,  3699247;  554586,  3699227; 
554556, 3699206;  554532,  3699153; 
554511, 3699118; 554488,  3699091; 
554463,  3699061;  554404,  3698997; 
554363, 3698958;  554328,  3698912; 
554290,  3698875;  554244,  3698830; 
554214, 3698820;  554184,  3698790; 
554159, 3698758;  554113,  3698718; 
554089,  3698718;  554094,  3698760; 
554129, 3698800;  554170,  3698839; 
thence  returning  to  554173,  3698864 
554637,  3698460;  554599,  3698456; 
554568, 3698486;  554568,  3698561; 
554581, 3698652; 554608,  3698675; 
554649, 3698678;  554704,  3698646; 
554721, 3698610;  554719,  3698539; 
554661,  3698493;  thence  returning  to 
554637, 3698460 

554661,  3698079;  554623,  3698078; 
554584, 3698124;  554559,  3698153; 
554565, 3698205;  554584,  3698244; 
554622,  3698271;  554657,  3698261; 
554679, 3698245;  554699,  3698209; 
554707,  3698102;  554694,  3698095; 
thence  returning  to  554661,  3698079 
553963,  3697638;  553988,  3697664; 
554001, 3697681;  554018,  3697690; 
554031,  3697706;  554053,  3697715; 
554075, 3697746;  554071,  3697770; 
554083, 3697824;  554088,  3697928; 
554103, 3698069;  554141,  3698190; 
554162, 3698275;  554154,  3698350; 
554110, 3698411;  554096,  3698450; 
554049,  3698483;  554040,  3698494; 


554016, 3698568;  554016,  3698577; 
554081, 3698561;  554136,  3698519; 
554164, 3698496;  554169,  3698477; 
554186, 3698454;  554202,  3698412; 
554205, 3698383;  554225,  3698350; 
554233, 3698314; 554433, 3698273; 
554433, 3698247; 554258,  3698285; 
554258, 3698223;  554242,  3698174; 
554191,  3698105;  554185,  3698056; 
554172, 3698001;  554153, 3697932; 
554156,  3697903;  554186,  3697903; 
554216,  3697900;  554227,  3697877; 
554211, 3697867;  554164,  3697867; 
554167, 3697838;  554129,  3697837; 
554148, 3697795; 554149,  3697727; 
554204,  3697714;  554207,  3697691; 
554196, 3697649;  554245,  3697649; 
554319, 3697649;  554426,  3697650; 
554464, 3697634;  554511,  3697618; 
554584, 3697622;  554604,  3697596; 
554618, 3697537;  554602,  3697459; 
554577, 3697397;  554509,  3697376; 
554454, 3697422;  554399,  3697490; 
554308, 3697574;  554270,  3697558; 
554144, 3697538;  554054,  3697527; 
553997,  3697579;  thence  returning  to 
553963,  3697638 

554100,  3697209;  554053,  3697208; 
553998,  3697292;  553962,  3697351; 
553962, 3697429;  553967, 3697533; 
554005, 3697507;  554038,  3697455; 
554044, 3697413;  554047,  3697361; 
554066,  3697335;  554105,  3697260; 
thence  returning  to  554100,  3697209 

554694,  3697638;  554707,  3697616; 
554746, 3697616;  554770, 3697636; 
554819, 3697626;  554850,  3697594; 
554899, 3697529;  554992,  3697177; 
554959,  3697148;  554912,  3697164; 
554813, 3697404;  554815,  3697483; 
554787, 3697486;  554736,  3697489; 
554705, 3697515;  554658,  3697583; 


554663,  3697648;  thence  returning  to 
554694, 3697638 

555818, 3696814;  555704,  3696812; 
555673, 3696811; 555685,  3696845; 
555721, 3696842;  555806,  3696836; 
thence  returning  to  555818,  3696814 
554053,  3697208;  554100, 3697209; 
554338, 3697211;  554336, 3696805; 
554330, 3696733;  554330,  3696665; 
554327, 3696605;  554268,  3696635; 
554205, 3696666;  554127,  3696699; 
554092,  3696768;  554089,  3696787; 
554084, 3696811;  554048,  3696856; 
554021, 3696861;  553990,  3696861; 
553957, 3696849;  553925,  3696849; 
553881, 3696851;  553847,  3696860; 
553809,  3696885;  553793,  3696903; 
553765, 3696930;  553751,  3696954; 
553740, 3696972; 553738, 3696995; 
553733, 3697019;  553718,  3697038; 
553716,  3697053;  553710,  3697067; 
553702, 3697088;  553691,  3697115; 
553689, 3697128;  553684,  3697150; 
553673,  3697170;  553652,  3697201; 
553624,  3697231;  553617,  3697248; 
553614, 3697266;  553601,  3697291; 
553600,  3697304;  553580,  3697324; 
553571, 3697335;  553567,  3697359; 
553567, 3697381;  553569,  3697402; 
553577,  3697416;  553587,  3697427; 
553601, 3697453;  553627,  3697474; 
553647, 3697485; 553663,  3697495; 
553689,  3697518;  553709,  3697535; 
553731, 3697546;  553765,  3697552; 
553808,  3697556;  553866,  3697558; 
553895, 3697563;  553916, 3697574; 
553923, 3697590; 553930,  3697605; 
553934,  3697207;  thence  returning  to 
554053,  3697208 
(ii)  Note:  Map  of  Subunit  4a  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(iii)  Subunit  4b  for  Helianthus 
paradoxus,  Bitter  Lake  National 
Wildlife  Refuge  Farm,  Chaves  County, 
New  Mexico.  From  USGS  1:24,000 
quadrangles  Bottomless  Lakes  and 
South  Spring,  lands  boxmded  by  the 
following  UTM  NAD83  coordinates 
(meters  E,  meters  N): 

554219,  3693892;  554261,  3693848; 
554290,  3693737;  554276,  3693659; 
554328, 3693532;  554323,  3693504; 
554263, 3693526;  554239,  3693587; 
554188, 3693676;  554137,  3693648; 
554104, 3693647;  554076,  3693664; 
554043,  3693675;  553974,  3693685; 
553899,  3693735;  553894,  3693846; 
553880, 3693868;  553819,  3693867; 
553805, 3693906;  553795,  3694011; 
553790,  3694128;  553813,  3694156; 
553873, 3694161;  553929,  3694167; 
553962,  3694129;  554013,  3694101; 
554088, 3694085;  554134,  3694080; 
554172,  3693991;  554172,  3693941; 
thence  returning  to  554219,  3693892 
554157,  3694858; 554177, 3694762; 
554220, 3694579;  554243,  3694507; 


554244,  3694402;  554268,  3694280 
554333, 3694198; 554423, 3694059 
554517, 3693894; 554521, 3693849 
554520, 3693841;  554523,  3693831 
554526,  3693799;  554536,  3693678 
554593, 3693578;  554612,  3693512 
554598,  3693423;  554599, 3693312 
554618, 3693223; 554614,  3693102 
554633, 3693030; 554641,  3692940 
554656,  3692862;  554698,  3692810 
554741, 3692755;  554779, 3692758 
554831, 3692771;  554894, 3692789 
554945, 3692809;  554981,  3692819 
555025, 3692810;  555052,  3692782 
555097,  3692737;  555141,  3692720 
555186, 3692687;  555247,  3692665 
555335, 3692663;  555405, 3692671 
555472, 3692679;  555550,  3692695 
555641, 3692707; 555702,  3692705 
555794,  3692681;  555854,  3692646 
555873, 3692601;  555862,  3692568 
555841, 3692555;  555772,  3692585 
555736, 3692630; 555656,  3692647 
555576, 3692652;  555510,  3692634 
555430, 3692621; 555384,  3692596 


555336, 3692588;  555254,  3692595; 
555165, 3692617;  555093,  3692657; 
555034, 3692714;  554983,  3692742; 
554951,  3692741;  554897,  3692706; 
554832, 3692680;  554735,  3692690; 
554653, 3692737; 554578,  3692832; 
554578, 3692882;  554582,  3692965; 
554565, 3692998;  554559,  3693035; 
554553, 3693196;  554548,  3693345; 
554547, 3693423;  554570,  3693478; 
554579, 3693523;  554542,  3693600; 
554504,  3693683;  554471,  3693788; 
554419,  3693910;  554400,  3694009; 
554348, 3694075;  554287,  3694158; 
554231, 3694252;  554217,  3694308; 
554206,  3694451;  554173,  3694574; 
554164, 3694602;  554154,  3694634; 
554131, 3694713;  554142,  3694747; 
554118,  3694756;  554107,  3694795; 
554098,  3694876;  thence  returning  to 
554157, 3694858 

(iv)  Note:  Map  of  subunit  4b  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(v)  Subunit  4c  for  Helianthus 
paradoxus.  Oasis  Dairy  Subunit,  Chaves 
County,  New  Mexico.  From  USGS 
1:24,000  quadrangles  Bottomless  Lakes 
and  South  Spring,  lands  bounded  by  the 
following  UTM  NAD83  coordinates 
(meters  E,  meters  N): 

559225,  3688383;  559265,  3688370; 
559292, 3688339;  559312,  3688333; 
559335, 3688294; 559348,  3688262; 
559355,  3688228;  559377,  3688207; 
559420, 3688160;  559431,  3688128; 
559436,  3688078;  559458,  3688030; 
559492,  3687977;  559523,  3687927; 
559548,  3687893;  559579,  3687870; 
559595,  3687851;  559617,  3687819; 
559638,  3687777;  559649,  3687709; 
559647,  3687656;  559636,  3687605; 
559608,  3687555;  559584,  3687497; 
559559,  3687483;  559533,  3687486; 
559506, 3687488;  559486,  3687523; 
559475,  3687573;  559474,  3687634; 
559481,  3687686;  559480,  3687729; 
559469,  3687782;  559446,  3687826; 
559433,  3687871;  559412,  3687924; 
559385,  3687977;  559365,  3688014; 
559345,  3688040;  559325,  3688077; 
559305,  3688122;  559282,  3688159; 
559238,  3688182;  559204,  3688219; 
559184,  3688267;  559184,  3688314; 
559199,  3688359;  thence  returning  to 
559225,  3688383. 

558767,  3686447;  558771,  3686449; 
558790, 3686451;  558823,  3686444; 
558852, 3686446;  558879,  3686451; 
558899,  3686458;  558917,  3686464; 
558932,  3686466;  558952,  3686459; 
558963, 3686453;  558977,  3686433; 


558986, 3686422; 558997, 3686411 
559012, 3686407;  559030,  3686392 
559038,  3686377;  559038,  3686361 
559035,  3686343;  559031,  3686291 
559031, 3686253;  559026,  3686238 
559014,  3686223;  558985,  3686205 
558960, 3686191;  558934,  3686182 
558915,  3686177;  558884,  3686164 
558866,  3686152;  558839,  3686137 
558817, 3686127;  558804,  3686124 
558795, 3686123; 558772, 3686135 
558745, 3686144; 558722,  3686150 
558700, 3686157;  558678,  3686161 
558650, 3686157;  558621,  3686154 
558589, 3686153;  558561,  3686152 
558534, 3686153;  558498,  3686144 
558467,  3686137;  558439,  3686122 
558415, 3686108; 558398,  3686086 
558385, 3686058;  558380,  3686024 
558387, 3685985;  558396,  3685944 
558404, 3685914;  558408,  3685894 
558404,  3685879;  558387,  3685862 
558363, 3685843;  558338,  3685818 
558318, 3685805;  558305,  3685787 
558290,  3685762;  558284,  3685734 
558286,  3685712;  558292,  3685684 
558294, 3685662; 558288,  3685634 
558286, 3685609; 558276,  3685584 
558262, 3685566;  558253,  3685552 
558232, 3685540;  558208,  3685531 
558183, 3685532;  558148,  3685542 
558126, 3685553;  558099,  3685568 
558086,  3685583;  558073,  3685608 
558071, 3685633;  558079,  3685654 
558095, 3685671;  558115,  3685672 
558132, 3685672;  558150,  3685666 
558163, 3685655;  558192,  3685654 


558209,  3685658;  558221,  3685671; 
558221, 3685689;  558221, 3685714; 
558220, 3685738; 558211,  3685759; 
558209,  3685781;  558207,  3685799; 
558218, 3685819; 558232,  3685829; 
558250, 3685836; 558262, 3685843; 
558270, 3685859;  558275,  3685880; 
558273,  3685888;  558255,  3685909; 
558253, 3685931;  558252,  3685946; 
558256, 3685956;  558259,  3685975; 
558260, 3685989;  558258,  3686009; 
558256, 3686024;  558250, 3686035; 
558240, 3686046;  558233,  3686056; 
558223,  3686065;  558221,  3686071; 
558220, 3686078;  558224,  3686092; 
558227, 3686102;  558227,  3686119; 
558219, 3686147;  558215,  3686174; 
558216, 3686193; 558228,  3686212; 
558243, 3686232;  558267,  3686257; 
558281, 3686271; 558297, 3686283; 
558315, 3686290;  558338,  3686302; 
558355, 3686314;  558368,  3686325; 
558393, 3686346; 558406,  3686362; 
558423, 3686381;  558432,  3686397; 
558438, 3686423; 558437, 3686445; 
558425, 3686461;  558410,  3686475; 
558392, 3686490;  558373,  3686507; 
558364, 3686529;  558413,  3686519; 
558466, 3686502;  558514,  3686488; 
558558, 3686475;  558601,  3686470; 
558635, 3686457;  558667,  3686443; 
558689, 3686445;  558720,  3686431; 
thence  returning  to  558767,  3686447. 

(vi)  Note:  Map  of  Subunit  4c  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(vii)  Subunit  4d  for  Helianthus 
paradoxus.  Lea.  Lake  at  Bottomless 
Lakes  State  Park,  Chaves  County*  New 
Mexico.  From  USGS  1:24,000 
quadrangle  Bottomless  Lakes,  lands 
bounded  by  the  following  UTM  NAD83 
coordinates  (meters  E,  meters  N): 

562371,  3687020:  562381,  3687019; 
562402, 3687011; 562419, 3686993; 
562437,  3686976;  562464,  3686956; 
562476, 3686950; 562499,  3686947; 
562515, 3686938;  562519,  3686919; 


562520,  3686895;  562511,  3686875 
562495, 3686857;  562483,  3686851 
562471,  3686849;  562453,  3686850 
562442, 3686836; 562432, 3686814 
562420,  3686784;  562409,  3686747 
562410, 3686718;  562402,  3686690 
562391,  3686663;  562366,  3686642 
562325,  3686637;  562286,  3686639 
562276, 3686652;  562230,  3686695 
562216, 3686715;  562203,  3686732 
562200,  3686752; 562201,  3686770 
562203, 3686791;  562208, 3686818 


562221, 3686835;  562225,  3680852; 
562222, 3686868;  562216,  3686888; 
562217, 3686914;  562230,  3686939; 
562250, 3686958;  562270,  3686978; 
562293,  3686992;  562323,  3687006; 
562351,  3687016;  thence  returning  to 
562371, 3687020. 

(viii)  Note:  Map  of  Subunit  4d  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(ix)  Subvuiit  4e  for  Helianthus 
paradoxus,  Dexter  Cienega,  Chaves 
County,  New  Mexico.  From  USGS 
1:24,000  quadrangle  Dexter  East,  lands 
bounded  by  the  following  UTM  NAD83 
coordinates  (meters  E,  meters  N): 

559316, 3678509;  559316,  3678510; 
559329, 3678521;  559339,  3678530; 
559355,  3678547;  559372,  3678557; 
559402, 3678565;  559412,  3678566; 
559432,  3678560;  559452,  3678542; 
559471,  3678532;  559508,  3678527; 
559525,  3678528;  559567,  3678532; 
559595,  3678535;  559622,  3678521; 
559635,  3678495;  559645,  3678472; 
559648, 3678443;  559642,  3678414; 
559630,  3678392;  559622,  3678376; 
559606,  3678361;  559582,  3678344; 
559549, 3678334;  559519,  3678314; 


559493, 3678303;  559464,  3678290 
559439,  3678280;  559410,  3678271 
559381, 3678263;  559358,  3678260 
559329, 3678249;  559293,  3678233 
559265, 3678223; 559234, 3678215 
559205, 3678201;  559177,  3678193 
559160, 3678178;  559132,  3678157 
559111,  3678136; 559083, 3678118 
559048, 3678097;  559012,  3678082 
558980,  3678067;  558948,  3678058 
558915, 3678047; 558884,  3678045 
558855,  3678046;  558830,  3678054 
558801,  3678062;  558776,  3678067 
558754, 3678070;  558732,  3678071 
558714, 3678078;  558703,  3678089 
558702,  3678101;  558703,  3678116 
558711, 3678128;  558728, 3678126 
558757, 3678122;  558776, 3678124 


558812, 3678130;  558833,  3678134; 
558843, 3678141;  558856,  3678145; 
558869, 3678166;  558895,  3678186; 
558906,  3678205;  558926,  3678207; 
558948, 3678215;  558966,  3678227; 
558976, 3678240; 558995,  3678256; 
559017,  3678272;  559038,  3678284; 
559074, 3678307; 559099, 3678323; 
559124,  3678334;  559157,  3678352; 
559185, 3678364;  559210,  3678373; 
559242,  3678378;  559260,  3678389; 
559269,  3678401;  559268,  3678424; 
559272, 3678437; 559285, 3678457; 
559299,  3678486;  thence  returning  to 
559316, 3678509. 

(x)  Note:  Map  of  Subunit  4e  for 
Helianthus  paradoxus  (Pecos  sunflower) 
critical  habitat  follows: 
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(9)  Unit  5:  West  Texas-Diamond  Y 
Springs,  Pecos  County,  Texas. 

(i)  Unit  5  for  Helianthus  paradoxus. 
West  Texas — Diamond  Y  Spring,  Pecos 
County,  Texas.  From  USGS  1:24,000 
quadrangles  Diamond  Y  Spring  and  Fort 
Stockton  West,  lands  bounded  by  the 
following  UTM  NAD83  coordinates 
(meters  E,  meters  N): 

698884, 3432181;  698826, 3432165; 
698791,  3432139;  698736,  3432128; 
698662,  3432110;  698622,  3432104; 
698558, 3432087;  698508,  3432029; 
698495, 3431944;  698484,  3431889; 
698482, 3431809;  698466,  3431762; 
698429,  3431714;  698368,  3431658; 
698333, 3431624;  698304,  3431582; 
698291,  3431529;  698275,  3431500; 
698238, 3431492;  698183,  3431494; 


698143, 3431534; 
698106,  3431682; 
698180,  3431828; 
698217,  3431955; 
698267,  3432103; 
698299,  3432225; 
698196, 3432251; 
697987, 3432198; 
697876,  3432223; 
697774,  3432254; 
697728,  3432663; 
697855,  3432612; 
698003,  3432587; 
698116,  3432570; 
698264,  3432570; 
698359,  3432591; 
698462,  3432584; 
698550,  3432584; 
698652,  3432605; 


698111,  3431608 
698132,  3431764 
698222,  3431883 
698246,  3432042 
698288,  3432156 
698275,  3432262 
698069,  3432206 
697936,  3432214 
697820,  3432243 
697727,  3432259 
697784,  3432632 
697932,  3432595 
698052,  3432577 
698179,  3432573 
698313,  3432580 
698402,  3432587 
698507,  3432584 
698596,  3432591 
698702, 3432630 


698772, 3432665;  698814,  3432700; 
698860, 3432736;  698920,  3432796; 
699002,  3432859;  699062,  3432895; 
699125,  3432930;  699204,  3432951; 
699241,  3432959;  699347,  3432935; 
699405,  3432877;  699416,  3432816; 
699427,  3432729;  699411,  3432697; 
699352,  3432634;  699310,  3432560; 
699281,  3432504;  699265,  3432456; 
699265,  3432409;  699270,  3432345; 
699263,  3432289;  699233,  3432258; 
699186,  3432213;  699128,  3432200; 
699080,  3432194;  699011,  3432202; 
698934,  3432197;  thence  returning  to 
698884,  3432181 

(ii)  Note:  Map  of  Unit  5  for  Helianthus 
paradoxus  (Pecos  sunflower)  critical 
habitat  follows: 
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Dated:  March  17,  2008. 

David  M.  Verhey, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  E8-5811  Filed  3-31-08:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  239  and  240 

[Release  Nos.  34-551 46A;  IC-27671A;  34- 
561 35 A;  IC-27911A;  33-7759A;  33-7760 A; 
34-42054A;  34-42055A;  39-2378A;  IC- 
241 07A;  IS-1208A;  File  Nos.  S7-10-05;  S7- 
03-07;  S7-28-98  and  S7-29-98] 

RIN  3235-AJ47;  3235-AG84  and  3235-AD97 

Internet  Availability  of  Proxy  Materiais; 
Reguiation  of  Takeovers  and  Security 
Hoider  Communications;  Cross-Border 
Tender  and  Exchange  Offers,  Business 
Combinations  and  Rights  Offerings; 
Certain  Other  Reiated  Rule  Corrections 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  release  contains 
technical  amendments  to  Rule  14a- 
3(a){3){i),  which  was  published  in  the 
Federal  Register  of  Wednesday,  August 
1,  2007  (72  FR  42221),  and  Rule  14a- 
16(m),  which  was  published  in  the 
Federal  Register  of  Monday,  January  29, 
2007  (72  FR  4147).  The  rules  do  not 
permit,  or  require,  the  use  of  the  notice 
and  access  model  regarding  Internet 
availability  of  proxy  materials  with 
respect  to  business  combination 
transactions.  We  are  also  making 
technical  amendments  to  Rules  14b-l 
and  14b-2,  which  were  published  in  the 
Federal  Register  of  Wednesday,  August 
1,  2007  (72  FR  42221),  to  correct 
references  in  those  rules.  Further,  we 
are  making  technical  corrections  to  rules 
that  were  modified  in  Release  Nos.  33- 
7759  and  33-7760,  which  were 
published  in  the  Federal  Register  on 
November  10, 1999  (64  FR  61382  and  64 
FR  61408,  respectively).  The  amended 
rules  revised  the  rules  and  regulations 
applicable  to  takeover  transactions, 
including  tender  offers,  mergers, 
acquisitions  and  similar  extraordinary 
transactions,  and,  in  order  to  facilitate 
U.S.  investor  participation,  modified  the 
rules  relating  to  cross-border  tender  and 
exchange  offers,  business  combinations 
and  rights  offerings  relating  to  the 
securities  of  foreign  private  issuers.  This 
document  corrects  certain  cross- 
references  in  the  regulatory  text  of  the 
adopting  releases,  removes  a  reference 
to  an  inapplicable  statute,  otherwise 
corrects  certain  typographical  errors, 
updates  the  contact  information  for  the 
agency  and  amends  the  delegated 
authority  of  the  Divisions  of  Corporation 
Finance  and  Market  Regulation  relating 
to  issuer  tender  offers. 

DATES:  Effective  Date:  April  1,  2008. 


FOR  FURTHER  INFORMATION  CONTACT: 

Celeste  M.  Murphy,  Special  Counsel, 
Office  of  Mergers  and  Acquisitions  at 
(202)  551-3440  or  Ray  Be,  Special 
Counsel,  Office  of  Rulemaking  at  (202) 
551-3430,  in  the  Division  of 
Corporation  Finance,  U.S.  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  We  are 

amending  Forms  F-4,  F-8,  F-9,  F-10, 
F-80  and  CB  under  the  Securities  Act  of 
1933;’  Rules  O-ll,^  l3e-3,3  13e-4,4 
14a-2,5  14a-3,e  14a-14,7  14a-16,8  14b- 
1,8  14b-2,’“  14d-l,”  14d-3,’2  14d-9,’3 
and  14e— 1,’'*  the  title  to  Regulation 
13D,’8  and  Schedules  13D,’6  130,’^ 
13E-4F,’«  TO.’9  14D-9,2o  14D-IF21  and 
14D-9-F  22  under  the  Securities 
Exchange  Act  of  1934:^8  and  Rules  30- 
1  24  and  30-3  25  of  the  Rules  of 
Organization  and  Program 
Management.  26 

I.  Background  to  Internet  Availability 
of  Proxy  Materials;  Correction 

A.  Rules  14a-3(a)(3)(i)  and  14a-16(m) 

On  Jemuary  22,  2007,  the  Commission 
adopted,22  among  other  things,  new 
Rule  14a-16(m)  28  under  the  Securities 
Exchange  Act  of  1934.  On  July  26, 
2007,28  tjje  Commission  adopted 


'  See  17  CFR  239.34,  17  CFR  239.38.  17  CFR 
239.39,  17  CFR  239.40, 17  CFR  239.41,  17  CFR 
239.800. 

2  17  CFR  240.0-11. 

3  17CFR240.13e-3. 

“17  CFR  240.13e-4. 

5  17CFR240.14a-2. 

6  17  CFR  240.14a-3. 

M7  CFR  240.14a-14. 

«17CFR240.14a-16. 

8 17  CFR  240.14b-l. 

’0  17  CFR  240.14b-2. 

”17  CFR  240.14d-l. 

’2  17CFR240.14d-3. 

’8 17  CFR  240.14d-9. 

’“17CFR240.14e-l. 

’5 17  CFR  240.13d-l-240.13f-l. 

’6  17CFR240.13d-101. 

’7  17CFR240.13d-102. 

’8  17CFR240.13e-102. 

’8 17  CFR  240.14d-100. 

28 17  CFR  240.14d-101. 

2’17CFR240.14d-102. 

22  17  CFR  240.14d-103. 

23  15  U.S.C.  78a  et  seq. 

2“  17  CFR  200.30-1. 

25 17  CFR  200.30-3. 

26  This  authority  relates  to  determining  the 
applicability  of  the  rules  relating  to  issuer  tender 
offers,  which  used  to  be  interpreted  by  the  Division 
of  Market  Regulation  (now  the  Division  of  Trading 
and  Markets).  For  several  years,  issuer  tender  offers 
have  been  handled  only  by  the  Division  of 
Corporation  Finance. 

22  See  Release  No.  34-55416  (Jan.  22,  2007)  [72 
FR  4147). 

26  17  CFR  240.14a-16(m). 

28  See  Release  No.  34-56135  (July  26,  2007)  (72 
FR  42221). 


amendments  to  Rule  14a-3(a)(3).'’8 
These  rules  do  not  permit,  or  require, 
the  use  of  the  notice  and  access  model 
regarding  Internet  availability  of  proxy 
materials  with  respect  to  business 
combination  transactions. 

After  the  adoption  of  the  rules, 
questions  arose  regarding  whether  the 
business  combination  transaction 
exclusion  applied  to  all  such  certain 
transactions,  including  cash  mergers. 
Although  the  discussion  of  this 
provision  in  the  adopting  release  makes 
it  clear  that  such  transactions  are 
covered  by  the  exclusion,  the  regulatory 
text  does  not  state  that  such  transactions 
are  excluded  by  virtue  of  its  failure  to 
reference  applicable  rule  provisions. 

The  proposing  release  had  an  identical 
discrepancy.^’  Specifically,  the 
discussion  in  the  adopting  release 
stated: 

As  adopted,  the  notice  and  access  model  is 
not  available  with  regard  to  proxy  materials 
related  to  a  business  combination 
transaction,  which  includes  transactions 
covered  by  Rule  165  under  the  Securities 
Act,  as  well  as  transactions  for  cash 
consideration  requiring  disclosure  under 
Item  14  of  Schedule  14 A.  (emphasis  added) 

However,  the  regulatory  text  as  adopted 
describes  the  business  combination 
transactions  excluded  from  the  notice 
and  access  model  as  those  defined  in 
Rule  165.32  . 

Accordingly,  the  amendments  set 
forth  in  this  release  clarify  that  Rules 
14a-3(a)(3)(i)  and  14a-16(m)  do  not 
permit,  or  require,  the  use  of  the  notice 
and  access  model  with  respect  to 
business  combination  transactions  as 
defined  in  Rule  165  under  the  Securities 
Act,  as  well  as  transactions  for  cash 
consideration  requiring  disclosure 
under  Item  14  of  Schedule  14A.33  This 
change  is  a  technical  correction  to 
clarify  the  rule  as  described  in  the 
original  adopting  release. 

B.  Rules  14b-l  and  14b-2 

On  June  20,  2007,  the  Commission 
adopted,  among  other  things, 
amendments  to  Rules  14b-l  and  14b-2 
under  the  Exchange  Act.  34  The 
amendatory  language  in  that  release 
erroneously  contained  references  to 
“Legends  1  and  2”  in  peuragraph 
(d)(5)(iii)(A)  of  each  of  those  rules. 

These  references  should  have  been  to 
“Legends  1  and  3,”  consistent  with  the 
corresponding  Rule  14a-16(n)(4)(i).  All 
of  these  references  address  the  legends 


3017  CFR  240.14a-3(a)(3). 

3’  See  Release  No.  34-52926  (Dec.  8,  2005)  [70  FR 
74598). 

32 17  CFR  230.165. 

33  17  CFR  240.14a-101. 

3“  See  Release  No.  34-56135  (July  26,  2007)  [72 
FR  42221). 
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not  required  in  the  Notice  of  Internet 
Availability  of  Proxy  Materials.  As  we 
stated  in  the  adopting  release,  the  intent 
of  this  provision  is  to  indicate  that  the 
issuer  need  not  include  the  part  of  the 
prescribed  legend  relating  to  security 
holder  requests  for  copies  of  the 
documents  and  instructions  on  how  to 
request  a  copy  of  the  proxy  materials. 
The  relevant  legends  are  Legends  1  and 
3,  rather  than  Legends  1  and  2. 
Therefore,  we  are  correcting  those 
references. 

II.  Discussion  of  Corrections  to 
Regulation  of  Takeovers  and  Security 
Holder  Communications;  Cross-Border 
Tender  and  Exchange  Offers,  Business 
Combinations  and  Rights  Offerings;  and 
Certain  Other  Related  Rule  Corrections 

A.  Cross-references  to  Old  Schedules 
14D-1  and  13E-4  and  Related 
Disclosure  Items 

The  amendments  to  Forms  F-8,  F-9, 
F-10  and  F-80  under  the  Securities  Act, 
Rules  0-11, 13e-4,  and  14e-l  and 
Schedules  13D,  13G,  3E-4F  and  14D-1F 
under  the  Exchange  Act  and  Rule  30—1 
under  the  Rules  of  Organization  and 
Program  Management  are  necessary  to 
correct  inaccurate  cross-references  to  a 
disclosure  schedule  that  is  no  longer  in 
use.  We  adopted  changes  to  integrate 
the  disclosure  schedules  for  issuer  and 
third-party  tender  offers  so  that  one 
disclosure  schedule  is  applicable  to 
both  types  of  tender  offers. Those 
changes  combined  prior  Schedules  13E- 
4  and  14D— 1,  the  prior  disclosure 
schedules  for  issuer  and  third-party 
tender  offers,  respectively,  into  a  new 
Schedule  TO.  Forms  F-8,  F-9,  F-10  and 
F-80  under  the  Securities  Act,  Rule 
14e-l(e)  and  Schedules  13D,  13G  and 
14D-1F  under  the  Exchange  Act  and 
Rule  30-1  under  the  Rules  of 
Organization  and  Program  Management 
continue  to  refer  to  former  Schedule 
14D-1;  Rule  13e-4  and  Schedule  13E- 
4F  under  the  Exchange  Act  continue  to 
refer  to  former  Schedule  13E-4.  We  are 
correcting  these  errors  by  changing  the 
references  to  refer  to  Schedule  TO.  Rule 
0-11  continues  to  refer  to  filings  made 
pursuant  to  former  Schedule  14D-1.  We 
are  correcting  that  error  by  referring  to 
filings  made  under  Section  14(d)(1)  of 
the  Exchange  Act,  consistent  with 
similar  references  in  Rule  0-11. 

For  similar  reasons,  the  amendments 
to  Form  F-4  under  the  Securities  Act 
and  to  Rule  14e-l  under  the  Exchange 
Act  are  necessary  to  correct  inaccurate 
cross-references  to  disclosure 


**  See  Regulation  of  Takeovers  and  Security 
Holder  Conununications,  Release  No.  33-7760  (Oct. 
22, 1999)  [64  FR  61408]  (the  “Regulation  M-A 
Adopting  Rule  Release”)  at  II.F.l. 


requirements  that  were  relocated  and 
redesignated  in  the  Regulation  M-A 
Adopting  Rule  Release.  As  part  of  our 
effort  to  integrate  the  disclosure  regimes 
applicable  to  issuer  tender  offers,  third- 
party  tender  offers  and  going-private 
transactions,  we  adopted  changes  to 
combine  all  of  the  disclosure 
requirements  in  one  central  location  in 
a  subpart  of  Regulation  S-K,  referred  to 
as  Regulation  M-A.^®  This  eliminated 
the  need  for  the  disclosure  schedules 
themselves  to  contain  disclosure 
requirements,  as  the  schedules  could 
simply  refer  to  the  comprehensive 
disclosure  requirements  located  in 
Regulation  M-A.  Form  F-4  under  the 
Securities  Act  continues  to  refer  to  Item 
9(b)(l)-(6)  of  Schedule  13E-3  when  it 
should  refer  to  Item  1015(b)  of 
Regulation  M-A.  Rule  14e-l(e)  under 
the  Exchange  Act  continues  to  refer  to 
Item  11  of  former  Schedule  14D-1  when 
it  should  refer  to  Item  12  of  Schedule 
TO  and  Item  1016(a)  of  Regulation 
M-A.  We  are  correcting  these  erroneous 
cross-references  by  inserting  the  . 
redesignated  disclosure  items. 

B.  Repeal  of  the  Public  Utility  Holding 
Company  Act  of  1935 

The  amendments  to  Rules  13e-3, 
14a-2  and  14a-14  under  the  Exchange 
Act  are  necessary  to  remove  references 
to  a  statute  that  has  been  repealed.  Rules 
13e-3  and  14a-2  contain  exceptions  to 
the  applicability  of  the  going  private 
and  proxy  solicitation  rules, 
respectively,  under  specified 
circumstances  involving  holding 
companies  registered  under  the  Public 
Utility  Holding  Company  Act  of  1935. 
Rule  14a-14  refers  to  several  statutes, 
including  the  Public  Utility  Holding 
Company  Act,  to  direct  readers  of  the 
rule  to  certain  defined  terms. The 
Public  Utility  Holding  Company  Act  of 
1935  was  repealed  effective  February  8, 
2006.-^®  We  are  removing  these 
references  to  the  Public  Utility  Holding 
Company  Act  in  these  rules. 

C.  Typographical  Errors 

The  amendments  to  Rules  13e-4, 
14d-l  and  14d-3  and  Schedules  TO  and 
14D-9  under  the  Exchange  Act  are 
necessary  to  correct  certain 
typographical  errors.  In  one  instance, 
the  rule  contains  a  duplicate  reference 
to  “15  U.S.C.”  in  the  citation  to  Section 
10(a)  of  the  Securities  Act.^°  In  two 
instances,  where  the  rule  provides  a 
definition,  the  term  being  defined 


36  W. 

37 17  CFR  240.1 3&-3(g)(3)  and  17  CFR  240.14a- 
2(a)(5). 

36 17  CFR  240.14a-14(b). 

30  42  U.S.C.  16451  etseq. 

*°See  Rule  13e-4(e)(2)  (17  CFR  240.13e-4(e)(2)). 


“United  States”  is  stated  twice,  unlike 
the  rest  of  the  definitions  provided  in 
the  same  subsection  of  the  rules.'*^ 
Further,  in  one  instance,  a  rule  contains 
a  cross-reference  to  Rule  14d-6(e)(2)(i) 
and  (ii)  when  the  cross-reference  should 
be  to  Rule  14d-6(d)(2)(i)  and  (ii), 
because  subparagraph  (e)  does  not  exist 
and  the  context  in  which  the  cross- 
reference  is  being  made — giving 
telephonic  notice  of  the  tender  offer  to 
national  securities  exchanges  and  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)^^ — indicates 
that  the  reference  should  be  to 
subparagraph  (d),  which  discusses  the 
information  required  for  summary 
publication.'*^  In  two  more  instances, 
the  rules  similarly  contain  erroneous 
cross-references  to  Rule  14d-l(f)  when 
the  cross-reference  should  be  to  Rule 
14d-l(h).‘‘'‘  Subparagraph  (h)  of  Rule 
14d-l  discusses  the  requirements  for 
signatures  and  was  previously  located 
under  subparagraph  (f)  but  was 
redesignated  when  we  added  provisions 
to  the  tender  offer  rules  to  include 
exemptions  from  Regulation  14D  in 
certain  instances  in  order  to  facilitate 
the  participation  of  U.S.  holders.^s 
are  correcting  these  typographical  errors 
by  removing  the  duplicative  references 
or  changing  the  cross-reference  to  the 
correct  rule,  as  applicable. 

D.  Cross-References  to  Former  Rule  10b- 
13 

The  amendments  to  Schedules  13E- 
4F  and  14D-1F  under  the  Exchange  Act 
are  necessary  to  correct  inaccurate 
cross-references  to  a  rule  that  was 
amended  and  redesignated.  Rule  1  Ob-1 3 
was  redesignated  as  Rule  14e-5.‘*® 
Schedules  13E-4F  and  14D-1F  continue 
to  refer  to  Rule  lOb-13.  We  are 
correcting  these  errors  by  changing  the 
references  to  refer  to  Rule  14e-5. 

E.  Title  to  Rules  13d-l  Through  13d-7 

The  amendment  to  the  title  of  Rules 
13d-l  through  13d-7,  which  set  forth 
the  disclosure  requirements  for 
reporting  beneficial  ownership,  is 
necessary  to  change  the  reference  fi’om 
Regulation  13D  to  Regulation  13D-G. 


See  Instruction  3  to  Rule  13e— 4(h)(8)  and  (i)(17 
CFR  240.13e— 4)  and  Instruction  4  to  Rule  14d-l(c) 
and  (d)  (17  CFR  240.14d-l). 

■*3  The  name  of  NASD  has  been  changed  to  the 
Financial  Industry  Regulatory  Authority,  Inc. 
(“FINRA”). 

■•3  See  Rule  14d-3(a)(3)  (17  CFR  240.14d-3(a)(3)). 

**  See  Instruction  to  Signature  for  Schedules  TO 
and  14D-9. 

■*6  See  Cross-Border  Tender  and  Exchange  Offers. 
Business  Combinations  and  Rights  Offerings, 
Release  No.  33-7759  (Oct.  22, 1999)  [64  FR  61382] 
(“Cross-Border  Release"). 

<6  See  the  Regulation  M-A  Adopting  Rule  Release 
at  II.G.5.a. 
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We  adopted  changes  to  those  rules  to, 
among  other  things,  add  a  new 
schedule — Schedule  13G — that  sets 
forth  the  disclosure  requirements  for 
reporting  beneficial  ownership  and 
related  information  of  certain  equity 
securities  that  are  held  by  specific 
investors,  such  as  institutional 
investors.'*^  At  that  time,  we  integrated 
the  filing  requirements  for  all  beneficial 
owners  under  Rule  13d-l,  and 
described  this  as  the  “initial  step  in  the 
adoption  of  an  integrated  ownership 
reporting  system  to  be  denominated  as 
Regulation  13D-G.”  We  are  amending 
the  title  to  these  rules  to  reflect  our  prior 
intentions. 

F.  Reduction  of  Paper  Submissions  of 
Form  CB 

The  amendment  to  the  instructions 
for  submitting  Form  CB  reduces  the 
number  of  copies  of  paper  submissions 
currently  required  under  the  rule  from 
five  to  two.  This  change  is  necessary  to 
alleviate  the  cost  of  providing  a  number 
of  copies  of  paper  submissions  that  we 
have  found  to  be  unnecessary. 

G.  Elimination  of  Paper  Submission  of 
Amendments  on  Schedule  14D-9 

The  amendment  to  Rule  14d-9(c){l) 
under  the  Exchange  Act  is  necessary  to 
eliminate  references  to  paper 
submissions  because  Schedule  14D-9 
and  amendments  thereto  are  now  filed 
electronically.  This  is  consistent  with 
the  other  rules  relating  to  tender  offer 
filings. 

H.  Relocation  of  Agency 

The  amendments  to  Forms  F-8,  F-9, 
F-10,  F-80  and  CB  and  Schedules  13E- 
4F,  14D1-F  and  14D-9F  are  necessary  to 
update  the  contact  information  for  the 
headquarters  of  the  agency  in  light  of  its 
relocation.  These  changes  will  remove 
and  update  contact  information  so  as  to 
facilitate  communications  with  the 
agency. 

/.  Delegation  of  Authority  to  the  Director 
of  the  Division  of  Corporation  Finance 

Finally,  we  are  amending  the  Rules  of 
Organization  and  Program  Management 
governing  Delegations  of  Authority  by 
removing  certain  delegated  authority 
ft-om  the  Division  of  Market  Regulation 
and  transferring  part  of  it  to  the  Division 
of  Corporation  Finance.  Specifically,  the 
Director  of  the  Division  of  Market 


See  Filing  and  Disclosure  Requirements 
Relating  to  Beneficial  Ownership,  Release  No.  33- 
5925  (April  21, 1978)  (43  FR  18484). 

Id.  See  also  Filing  and  Disclosure  Requirements 
Relating  to  Beneficial  Ownership,  Release  No.  34- 
15348  (Nov.  22, 1978)  (43  FR  55751)  where  we  also 
stated  that  “  ‘Regulation  13D'  is  re-captioned 
‘Regulation  13D-G’*  *  *” 


Regulation  had  the  authority  to  grant 
exemptions  from  the  issuer  tender  offer 
rules  and  determine  the  applicability  of 
the  issuer  tender  offer  rules  pursuant  to 
Exchange  Act  Rule  13e-4(g)  to  any 
exchange  or  tender  offer  for  which  an 
exemptive  order  has  been  granted  by  a 
Canadian  federal,  provincial  or 
territorial  regulatory  authority. 

Currently,  the  Division  of  Corporation 
Finance  administers  the  application  of 
the  issuer  tender  offer  rules,  so  it  is  not 
necessary  for  the  Director  of  the 
Division  of  Market  Regulation  to  have 
this  delegated  authority.  We  are 
removing  the  authority  to  grant 
exemptions  from  the  issuer  tender  offer 
rules  ft‘om  the  Director  of  the  Division 
of  Market  Regulation  and  transferring 
the  authority  to  determine  the 
applicability  of  the  issuer  tender  offer 
rules  to  tender  and  exchange  offers 
made  by  issuers  pursuant  to  Exchange 
Act  Rule  13e— 4(g)  from  the  Director  of 
the  Division  of  Market  Regulation  to  the 
Director  of  the  Division  of  Corporation 
Finance.'*®  The  staff  may  submit  matters 
to  the  Commission  for  consideration  as 
it  deems  appropriate. 

III.  Certain  Findings 

Under  the  Administrative  Procedure 
Act,  a  notice  of  proposed  rulemaking  is 
not  required  “(A)  [for]  interpretive  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure,  or 
practice;  or  (B)  when  the  agency  for 
good  cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
therefor  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  The  correcting 
amendments  to  Forms  F— 4,  F-8,  F-9,  F- 
10,  F-80  and  CB  under  the  Securities 
Act  and  Rules  0-11,  13e-3,  13e-4,  14a- 
2, 14a-3, 14a-14,  14a-16, 14b-l,  14b- 
2,  14d-l,  14d-3,  14d-9,  and  14e-l,  the 
title  to  Regulation  13D,  and  Schedules 
TO,  13E-4F.  13D,  13G,  14D-9, 14D-1F 
and  14D-9F  under  the  Exchange  Act  are 
technical  changes  that  conform  the 
regulatory  text  to  the  intent  of  the 
Commission  and  correct  certain  cross- 
references  and  typographical  errors.  For 
these  reasons,  the  Commission  finds 


Ttiis  transfer  of  authority  is  consistent  with  the 
broader  authority  that  was  granted  to  the  Director 
of  the  Division  of  Corporation  Finance  in  Rule  30- 
l(e)(16)(i)  to  grant  or  deny  exemptions  from  the 
tender  offer  provisions  of  Rule  13e-4  of  the 
Exchange  Act.  See  Cross-Border  Release.  Because- 
the  broader  authority  contained  in  Rule  30- 
l(e)(16)(i),  which  covers  issuer  and  third-party 
tender  offers,  was  granted  after  the  authority  in  Rule 
30-l(e)(13)  was  granted,  which  covered  only  third- 
party  tender  offers,  it  is  appropriate  to  include 
issuer  tender  offers  in  the  authority  in  Rule  30- 
l(e)(13). 

so  5  U.S.C.  553(b). 


that  there  is  no  need  to  publish  notice 
of  these  amendments.  The  amendments 
to  the  instructions  for  submitting  Form 
CB,  the  amendment  to  Rule  14d-9(c)(l) 
under  the  Exchange  Act,  and  the  / 
amendments  to  Rules  30-1  and  30—3 
under  the  Rules  of  Organization  and 
Program  Management  relate  to  agency 
organization,  procedure,  or  practice.  As 
such,  notice  of  proposed  rulemaking  is 
not  required. 

For  similar  reasons,  the  amendments 
do  not  require  an  analysis  under  the 
Regulatory  Flexibility  Act  or  analysis  of 
major  status  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.^* 

The  Administrative  Procedures  Act 
also  requires  publication  of  a  rule  at 
least  30  days  before  its  effective  date 
unless  the  agency  finds  otherwise  for 
good  cause. '’2  For  the  same  reasons 
described  with  respect  to  opportunity 
for  notice  and  comment,  the 
Commission  finds  there  is  good  cause 
for  the  amendments  to  take  effect  on 
April  1,  2008. 

IV.  Need  for  Correction 

As  published,  certain  regulations 
referenced  in  this  release  cdntain  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

Text  of  Amendments 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure;  Authority  delegations 
(Government  Agencies). 

1 7  CFR  Parts  239  and  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Adopted  Rules 

Accordingly,  Title  17  Chapter  II  of  the 
Code  of  Federal  Regulations  is  corrected 
by  making  the  following  amendments: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

■  1.  The  authority  citation  for  part  200, 
subpart  A  continues  to  read,  in  part,  as 
follows: 


See  5  U.S.C.  601(2)  (for  purposes  of  Regulatory 
Flexibility  Act  analysis,  the  term  “rule”  means  any 
rule  for  which  the  agency  publishes  a  general  notice 
of  proposed  rulemaking)  and  5  U.S.C.  804(3)(C)  (for 
purposes  of  congressional  review  of  agency 
rulemaking,  the  term  “rule”  does  not  include  any 
rule  of  agency  organization,  procedure,  or  practice 
that  does  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties). 

“See  5  U.S.C.  553(d)(3). 
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Authority:  15  U.S.C.  77o.  77s,  77sss,  78ci, 
78d-l,  78d-2,  78w,  78/y(d),  78mm,  80a-37, 
80b-ll,  and  7202,  unless  otherwise  noted. 
***** 

■  2.  Amend  §  200.30-1  by  revising 
paragraph  (e)(13)  to  read  as  follows; 

§  200.30-1  Delegation  of  authority  to 
Director  of  Division  of  Corporation  Finance. 

A  *  *  * 

(e)  *  *  * 

(13)  To  determine  with  respect  to  a 
tender  or  exchange  offer  otherwise 
eligible  to  be  made  pursuant  to  rule 
13e-4(g)  (§  240. 13e— 4(g)  of  this  chapter) 
or  rule  14d-l(b)  (§  240.14d-l(b)  of  this 
chapter)  whether,  in  light  of  any 
exemptive  order  granted  by  a  Canadian 
federal,  provincial  or  territorial 
regulatory  authority,  application  of 
certain  or  all  of  the  provisions  of  section 
13(e)(1)  and  sections  14(d)(1)  through 
14(d)(7)  of  the  Exchange  Act,  rule  13e- 
4,  Regulation  14D  (§§  240.14d-l — 
240.14d-103  of  this  chapter)  and 
Schedules  TO  and  14D-9  thereunder  - 
(§§  240.14d-100  and  240.14d-101  of 
this  chapter),  and  rule  14e-l  of 
Regulation  14E  (§§  24p.l4e-l— 240.14f- 
1  of  this  chapter),  to  such  offer  is 
necessary  or  appropriate  in  the  public 
interest. 

A  A  A  A  A 

§200.30-3  [Amended] 

■  3.  Amend  §  200.30-3  by  removing  and  , 
reserving  paragraph  (a)(35). 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

■  4.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
77Z-2,  77Z-3,  77sss,  78c,  78/,  78m,  78n, 
78o(d),  78U-5,  78w(a),  78//,  78mm.  80a-2(a), 
80a-3,  80a-8,  80a-9, 80a-10,  80a-13, 80a- 
24,  80a-26.  80a-29,  80a-30,  and  80a-37. 
unless  otherwise  noted. 

A  A  A  A  A 

■  5.  Amend  Form  F— 4  (referenced  in 

§  239.34)  paragraph  (b)  of  Item  4  in  Part 
1,  revise  the  phrase  “Item  9(b)(1) 
through  (6)  of  Schedule  13E-3 
(§  240.13e-100  of  this  chapter)”  to  read 
“Item  1015(b)  of  Regulation  M-A 
(§  229.1015(b)  of  this  chapter)”. 

Note:  The  text  of  Form  F-4  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

■  6.  Amend  Form  F-8  (referenced  in 
§239.38)  by: 

■  a.  In  paragraph  C.  of  General 
Instruction  IV.,  second  and  third 
sentences,  revise  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
revise  the  phrase  “(202)  942-2940.”  to 
read  “(202)  551-3610.”;  and 


■  b.  In  paragraph  D.  of  General 
Instruction  V.,  first  sentence,  revise  the 
phrase  “Schedule  14D-1”  to  read 
“Schedule  TO”. 

Note:  The  text  of  Form  F-8  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

■  7.  Amend  Form  F-9  (referenced  in 
§239.39)  by: 

■  a.  In  paragraph  D.  of  General 
Instruction  II.,  second  and  third 
sentences,  revise  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”;  and 

■  b.  In  paragraph  D.  of  General 
Instruction  III.,  first  sentence,  revise  the 
phrase  “Schedule  14D-1”  to  read 
“Schedule  TO”. 

Note:  The  text  of  F'orm  F-9  does  not,  and 
this  amendment  will  not,  appear  in  the  Code, 
of  Federal  Regulations. 

■  8.  Amend  Form  F-10  (referenced  in 
§239.40)  by: 

■  a.  In  paragraph  D.  of  General 
Instruction  II.,  second  and  third 
sentences,  revise  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”;  and 

■  b.  In  paragraph  D.  of  General 
Instruction  III.,  first  sentence,  revise  the 
phrase  “Schedule  14D-1”  to  read 
“Schedule  TO”. 

Note:  The  text  of  Form  F-10  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

■  9.  Amend  Form  F-80  (referenced  in 
§239.41)  by: 

■  a.  In  paragraph  C.  of  General 
Instruction  IV.,  second  and  third 
sentences,  revise  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”;  and 

■  b.  In  paragraph  D.  of  General 
Instruction  V.,  first  sentence,  revise  the 
phrase  “Schedule  14D-1”  to  read 
“Schedule  TO”. 

Note:  The  text  of  Form  F-80  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations.. 

■  10.  Amend  Form  CB  (referenced  in 
§  239.800)  by: 

■  a.  In  paragraph  A.(l),  General 
Instruction  II.,  second  and  third 
sentences,  revise  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”; 

■  b.  In  paragraph  A.(4),  first  sentence, 
revise  the  phrase  “you  must  furnish  five 
copies”  to  read  “you  must  furnish  two 
copies”;  and 

■  c.  In  paragraph  B.,  second  sentence, 
“Instructions  for  Submitting  Form” 


remove  the  phrase  “and  at  least  one 
copy”. 

Note:  The  text  of  Form  CB  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

PART  240— GENERAL  RULES  AND 
REGULATIONS;  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  11.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 

77s,  77z— 2,  77z— 3, 77eee,  77ggg,  77nnn, 
77sss,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78j, 
78j-l,  78k,  78k-l,  78/,  78m,  78n,  78o,  78p, 
78q,  78s,  78u-5,  78w,  78x,  78//,  78mm,  80a- 
20, 80a-23,  80a-29,  80a-37,  80b-3,  80b-4, 
80b-ll,  and  7201  et  seq.;  and  18  U.S.C.  1350, 
unless  otherwise  noted. 


§  240.30-1 1  [Amended] 

■  12.  Amend  §  240.0-11  by  revising: 

■  a.  The  heading  to  paragraph  (d) 
“Schedule  14D-1  filings."  to  read 
“Section  14(d)(1)  filings.”;  and 

■  b.  In  paragraph  (d),  first  sentence,  the 
phrase  “At  the  time  of  filing  a  Schedule 
14D-1,”  to  read  “At  the  time  of  filing 
such  statement  as  the  Commission  may 
require  pursuant  to  section  14(d)(1)  of 
the  Act,”. 

■  13.  Revise  the  undesignated  center 
heading  “Regulation  13D”  preceding 
§240.13d-l  to  read  “Regulation  13D- 
G”. 

§  240.1 3d-1 01  [Amended] 

■  14.  Amend  §  240.13d-101,  Schedule 
13D,  second  paragraph,  first  sentence  of 
the  Notes  that  follow  the  Instructions  for 
Cover  Page  by  revising  the  cite 
“(Schedule  13D,  13G,  or  14D-1)”  to 
read  “(Schedule  13D,  13G,  or  TO)”and 
remove  the  authority  citations  following 
the  section. 

§  240.1 3d-1 02  [Amended] 

■  15.  Amend  §  240.13d-102,  Schedule 
13G,  second  paragraph,  first  sentence,  of 
the  Notes  that  follow  the  Instructions  for 
Cover  Page  by  revising  the  phrase 
“(Schedule  13D,  13G  or  14D-1)”  to  read 
“  (Schedule  13D,  13G  or  TO)”  and 
removing  the  authority  citations 
following  the  section. 

§  240.1 3e-3  [Amended] 

■  16.  Amend  §  240.13e-3  by  removing 
and  reserving  paragraph  (g)(3)  and 
removing  the  authority  citations 
following  the  section. 

■  17.  Amend  §  240.1 3e— 4  by: 

■  a.  In  paragraph  (a)(3),  second 
sentence,  revise  the  cite  “Schedule  13E- 
4”  to  read  “Schedule  TO”; 

■  b.  In  paragraph  (e)(2),  first  sentence, 
revise  the  cite  “(15  U.S.C.  (15  U.S.C. 
77j(a))”  to  read  “(15  U.S.C.  77j(a))”;  and 
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■  c.  Revise  Instruction  3  to  Instructions 
to  paragraph  (h)(8)  and  (i). 

The  revision  reads  as  follows: 

§  240.1 3e-4  Tender  offers  by  issuers. 

ic  ic  It  ie  it 

Instructions  to  paragraphs  (h)(8)  and 
(i)  of  this  section: 

***** 

3.  United  States  means  the  United 
States  of  America,  its  territories  and 
possessions,  any  State  of  the  United 
States,  and  the  District  of  Columbia. 
***** 

§  240.1 3e-1 02  [Amended] 

■  18.  Amend  §  240.13e-102,  Schedule 
13E-4F,  by: 

■  a.  Revising  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”  in  General 
Instruction  II.A(l),  second  and  third 
sentences; 

■  b.  Revising  the  phrase  “Schedule 
13E-4”  to  read  “Schedule  TO”  in 
General  Instruction  III.A.  each  time  it 
appears; 

■  c.  Revising  the  phrase  “provisions  of 
section  13(e)(1)”  to  read  “provisions  of 
section  13(e)(1)  of  the  Exchange  Act”  in 
General  Instruction  III.A.; 

■  d.  Revising  the  phrase  “Rule  lOb-13 
under  the  Exchange  Act  (§  240.10b-13)” 
to  read  “Rule  14e-5  under  the  Exchange 
Act  (§240.14e-5)”  in  General 
Instruction  III.C.,  first  sentence;  and 

■  e.  Revising  the  phrase  “Rule  lOb-13” 
to  read  “Rule  lOb-13,  the  predecessor  to 
Rule  14e-5”  in  General  Instruction 
III.C.,  second  sentence. 

§  240.1 4a-2  [Amended] 

■  19.  Amend  §  240.14a-2  by  removing 
and  reserving  paragraph  (a)(5). 

■  20.  Revise  paragraph  (a)(3)(i)  of 
§  240.14a-3  to  read  as  follows; 

§  240.1 4a-3  Information  to  be  furnished  to 
security  holders. 

(a)  *  *  * 

(3)*  *  * 

(i)  The  solicitation  relates  to  a 
business  combination  transaction  as 
defined  in  §  230.165  of  this  chapter,  as 
well  as  transactions  for  cash 
consideration  requiring  disclosure 
under  Item  14  of  §  240.14a-101. 
***** 

§240.14a-14  [Amended] 

■  21.  Amend  §  240.14a-14,  paragraph 

(b),  last  sentence,  by  removing  the 
phrase  “the  Public  Utility  Holding 
Company  Act  of  1935,”. 

■  22.  Revise  paragraph  (m)  of  §  240.14a- 
16  to  read  as  follows; 


§  240.1 4a-1 6  Internet  availability  of  proxy 
materiais. 

*  •  *  *  *  * 

(m)  This  section  shall  not  apply  to  a 
proxy  solicitation  in  connection  with  a 
business  combination  transaction,  as 
defined  in  §  230.165  of  this  chapter,  as 
well  as  transactions  for  cash 
consideration  requiring  disclosure 
under  Item  14  of  §  240.14a-101. 
***** 

■  23.  Revise  paragraph  (d)(5)(iii)(A)  of 
§  240.14b-l  to  read  as  follows; 

§240.14b-1  Obligation  of  registered 
brokers  and  dealers  in  connection  with  the 
prompt  forwarding  of  certain 
communications  to  beneficial  owners. 
***** 

(d)  *  *  * 

(5)  *  *  * 

(iii)  *  *  * 

(A)  Legends  1  and  3  in  §  240.14a- 
16(d)(1);  and 
***** 

■  24.  Revise  paragraph  (d)(5)(iii)(A)  of 
§  240.14b-2  to  read  as  follows: 

§  240.1 4b-2  Obligation  of  banks, 
associations  and  other  entities  that 
exercise  fiduciary  powers  in  connection 
with  the  prompt  forwarding  of  certain 
communications  to  beneficial  owners. 
***** 

(d)  *  *  * 

(5)  *  *  * 

(iii)  *  *  * 

(A)  Legends  1  and  3  in  §  240.14a- 
16(d)(1);  and 
***** 

■  25.  Amend  §  240.14d-l  by  revising 
paragraph  4.  of  the  Instructions  to 
paragraphs  (c)  and  (d){6  read  as 
follows; 

§  240.14d-1  Scope  of  and  definitions 
applicable  to  Regulations  14D  and  14E. 
***** 

Instructions  to  paragraphs  (c)  and  (d): 

*  *  *  *  *  * 

4.  United  States  means  the  United 
States  of  America,  its  territories  and 
possessions,  any  State  of  the  United 
States,  and  the  District  of  Columbia. 
***** 

■  26,  Amend  §  240.14d-3  by  revising 
the  introductory  text  of  paragraph  (a)(3) 
to  read  as  follows; 

§240.14d-3  Filing  and  transmission  of 
tender  offer  statement. 

(a)  *  *  * 

(3)  Gives  telephonic  notice  of  the 
information  required  by  Rule  14d- 
6(d)(2)(i)  and  (ii)  (§  240.14d-6(d)(2)(i) 
and  (ii))  and  mails  by  means  of  first 
class  mail  a  copy  of  such  Schedule  TO, 
including  all  exhibits  thereto; 
***** 


§  240.1 4d-9  [Amended] 

■  27.  Amend  §  240.14d-9,  paragraph 

(c)(1),  by  removing  the  phrase  “eight 
copies  of’  and  removing  the  citations 
following  the  section. 

§  240.1 4d-1 00  [Amended] 

■  28.  Amend  §  240.14d-100.  last 
sentence,  in  the  Instruction  to  Signature 
by  revising  the  phrase  “240.14d-l(f)”  to 
read  “240.14d-l(h)”. 

§  240.1 4d-1 01  [Amended] 

■  29.  Amend  §  240.14d-101,  last 
sentence  in  the  Instruction  to  Signature, 
revise  the  phrase  “See  §  240.14d-l(f)” 
to  read  “See  §  240.14d-l(h)”. 

§240.14d-102  [Amended] 

■  30.  Amend  §  240.14d-102  Schedule 
14D1-F,  by: 

■  a.  Revising  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”  in  the  second  and 
third  sentences  of  General  Instruction 

II. A.(l); 

■  b.  Revising  each  phrase  “Schedule 
14D-1”  to  read  “Schedule  TO”  in 
General  Instruction  III.A.; 

■  c.  Revising  the  phrase  “with  the 
provisions  of  sections  14(d)(1)  through 
14(d)(7)”  to  read  “with  the  provisions  of 
sections  14(d)(1)  through  14(d)(7)  of  the 
Exchange  Act,”  in  General  Instruction 

III. A.; 

■  d.  Revising  the  phrase  “Rule  lOb-13” 
to  read  “Rule  14e-5”  in  General 
Instruction  III.C.,  first  sentence; 

■  e.  Revising  the  phrase  “§  240.10b-13” 
to  read  “§  240.14e-5”  in  General 
Instruction  III.C.  first  sentence;  and 

■  f.  Revising  the  phrase  “Rule  1  Ob-1 3” 
to  read  “Rule  1  Ob-1 3,  the  predecessor  to 
Rule  14e-5”  in  General  Instruction 
III.C.,  second  sentence. 

§  240.1 4d-1 03  [Amended] 

■  31.  Amend  §  240.14d-103,  second  and 
third  sentences  of  General  Instruction 
II.A.(l),  revise  the  phrase  “(202)  942- 
8900.”  to  read  “(202)  551-8900.”  and 
the  phrase  “(202)  942-2940.”  to  read 
“(202)  551-3610.”. 

■  32.  Amend  §  240.14e-l  to  revise 
paragraph  (e)  to  read  as  follows; 

§  240.1 4e-1  Unlawful  tender  offer 
practices. 

***** 

(e)  The  periods  of  time  required  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  tolled  for  any  period  during 
which  the  bidder  has  failed  to  file  in 
electronic  format,  absent  a  hardship 
exemption  (§§  232.201  and  232.202  of 
this  chapter),  the  Schedule  TO  Tender 
Offer  Statement  (§  240.14d-100),  any 
tender  offer  material  required  to  be  filed 
by  Item  12  of  that  Schedule  pursuant  to 
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paragraph  (a)  of  Item  1016  of  Regulation 
M-A  (§  229.1016(a)  of  this  chapter),  and 
any  amendments  thereto.  If  such 
documents  were  filed  in  paper  pursuant 
to  a  hardship  exemption  (see  §  232.201 
and  §  232.202(d)),  the  minimum  offering 


periods  shall  be  tolled  for  any  period 
during  which  a  required  confirming 
electronic  copy  of  such  Schedule  and 
tender  offer  material  is  delinquent. 

Dated:  March  17,  2008. 


By  the  Commission. 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-5708  Filed  3-31-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materiais 
Safety  Administration 

49  CFR  Parts  171, 173, 174  and  179 
[Docket  No.  FRA-200&-25169] 
RIN2130-AB69 

Hazardous  Materials;  Improving  the 
Safety  of  Railroad  Tank  Car 
Transportation  of  Hazardous  Materials 

agency:  Pipeline  and  Hazardous 
Materials  Safety  Administration 
(PHMSA),  Department  of  Transportation 
(DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Pipeline  and  Hazardous 
Materials  Safety  Administration  and  the 
Federal  Railroad  Administration  are 
proposing  revisions  to  the  Federal 
Hazardous  Materials  Regulations  to 
improve  the  crashworthiness  protection 
of  railroad  tank  cars  designed  to 
transport  poison  inhalation  hazard 
materials.  Specifically,  we  are  proposing 
enhanced  tamk  car  performance 
standards  for  head  and  shell  impacts; 
operational  restrictions  for  trains 
hauling  tank  cars  containing  PIH 
materials;  interim  operational 
restrictions  for  trains  hauling  tank  cars 
not  meeting  the  enhanced  performance 
standards;  and  an  allowance  to  increase 
the  gross  weight  of  tank  cars  that  meet 
the  enhanced  tank-head  and  shell 
puncture-resistance  systems. 

OATES:  Submit  comments  by  June  2, 
2008.  To  the  extent  possible,  late-filed 
comments  will  be  considered  as  we 
develop  a  final  rule. 

ADDRESSES:  You  may  submit  comments 
identified  by  the  docket  number  FRA- 
2006-25169  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  1-202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  (FRA-2006-25169)  for  this 
rulemaking.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.reguIations.gov  including 


any  personal  information.  Please  see  the 
Privacy  Act  heading  in  the  “Regulatory 
Analyses  and  Notices”  section  of  this 
document  for  Privacy  Act  information 
related  to  any  submitted  comments  or 
materials.  Internet  users  may  access 
comments  received  by  DOT  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schoonover,  (202)  493-6229, 
Office  of  Safety  Assurance  and 
Compliance,  Federal  Railroad 
Administration:  Lucinda  Henriksen, 
(202)  493-1345,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration;  or 
Michael  Stevens,  (202)  366-8553,  Office 
of  Hazardous  Materials  Standards, 
Pipeline  and  Hazardous  Materials  Safety 
Administration. 

SUPPLEMENTARY  INFORMATION: 

Abbreviations  and  Terms  Used  in  This 
Document 

AAR — Association  of  American  Railroads 
ABS — Automatic  Block  Signal 
Action  Plan — National  Rail  Safety  Action 
Plan 

ADAMS — Automated  Dynamic  Analysis  of 
Mechanical  Systems 
ARI — American  Railway  Car  Institute 
ATIP — Automated  Track  Geometry  Program 
BNSF — BNSF  Railway  Company 
BTS — Bureau  of  Transportation  Statistics 
CiRS — Confidential  Close  Call  Reporting 
System 

CEQ — Council  on  Environmental  Quality 
CPC — Casualty  Prevention  Circular 
Cl — Chlorine  Institute 
CP — Canadian  Pacific 
CPR — Conditional  Prohability  of  Release 
CSXT — CSX  Transportation 
Department — U.S.  Department  of 
Transportation 

DOW — Dow  Chemical  Company 
DOT. — U.S.  Department  of  Transportation 
ECP — Electronically  Controlled  Pneumatic 
Brake  Systems 

ETMS — Electronic  Train  Management 
System 

Federal  hazmat  law — Federal  hazardous 
materials  transportation  law  (40  U.S.C. 

5101  et  seq.) 

FRA — Federal  Railroad  Administration 
HMR — Hazardous  Materials  Regulations 
NGRTCP — Next  Generation  Rail  Tank  Car 
Project 

NPRM — Notice  of  Proposed  Rulemaking 
NTSB — National  Transportation  Safety  Board 
OMB — Office  of  Management  and  Budget 
PHMSA — Pipeline  and  Hazardous  Materials 
Safety  Administration 
PIH — Poison  Inhalation  Hazard 
PTC — Positive  Train  Control 
PV — Present  Value 
QA — Quality  Assurance 
R&D — Research  and  Development 
RSAC — ^Railroad  Safety  Advisory  Committee 
RSI — Railway  Supply  Institute 
SAFETEA-LU — Safe,  Accountable,  Flexible, 
Efficient,  Transportation  Equity  Act:  A 
Legacy  for  Users,  Pub.  L.  109-59 
SBA — Small  Business  Administration 


SOMC — Association  of  American  Railroads 
Safety  and  Operations  Management 
Committee 

SRT — Structural  Reliability  Technologies 
Tank  Car  Manual — Associatipn  of  American 
Railroads  Tank  Car  Committee  Tank  Car 
Manual 

TCC — Association  of  American  Railroads 
Tank  Car  Committee 
TFI — The  Fertilizer  Institute 
TIH — ^Toxic  Inhalation  Hazard 
TRANSCAER'® — T ransportation  Community 
Awareness  and  Emergency  Response 
TSA — Department  of  Homeland  Security, 
Transportation  Security  Administration 
Trinity — ^Trinity  Industries,  Inc.' 

Union  Tank — Union  Tank  Car  Company 
UP — Union  Pacific  Railroad  Company 
Volpe — Volpe  National  Transportation 
Systems  Center 

Table  of  Contents  for  Supplementary 
Information 

I.  Background 

II.  Summary  of  Proposals  in  this  NPRM 

III.  Statutory  Authority,  Congressional 

Mandate,  and  NTSB  Recommendations 

IV.  Brief  Overview  of  FRA  Programs  to 

Continuously  Improve  Rail  Safety 
Outside  of  Tank  Car-Specific  Efforts 

V.  Relevant  Regulatory  P’ramework 

VI.  Railroad  Accidents  Involving  Hazardous 

Materials  Releases  and  Accompanying 
NTSB  Recommendations 

A.  Minot 

B.  FRA’s  Responses  to  the  NTSB  Tank  Car 
Recommendations  for  Minot 

C.  Macdona 

D.  Graniteville 

E.  P’RA’s  Responses  to  the  NTSB  Tank  Car 
Recommendations  for  Graniteville 

VII.  Evaluating  the  Risk  Related  to  Potential 
Catastrophic  Releases  from  PIH  Tank 
Cars  in  the  Future 

A.  Graniteville 

B.  Minot 

VIII.  The  Railroad  Industiy’’s  Liability  and  the 
Impact  of  Accidents  Involving  the 
Shipment  of  PIH  Materials  on  Insurance 
Costs  and  Shipping  Rates 

IX.  Industry  Efforts  to  Improve  Railroad 

Hazardous  Materials  Transportation 
Safety 

A.  General  Industry  Efforts 

B.  Trinity  Industries,  Inc.’s  Special  Permit 
Chlorine  Car 

C.  AAR  Proposals  for  Enhanced  Chlorine 
and  Anhydrous  Ammonia  Tank  Cars 

D.  Dow/UP  Safety  Initiative  and  the  Next 
Generation  Rail  Tank  Car  Project 

E.  The  Chlorine  Institute  Study 

X.  Discussion  of  Relevant  Tank  Car  Research 

XI.  Discussion  of  Public  Comments 

A.  May  31-June  1,  2006  Public  Meeting 

B.  December  14,  2006  Public  Meeting 

C.  March  30,  2007  Public  Meeting 

XII.  Proposed  Rule  and  Alternatives 

XIII.  Section-by-Section  Analysis 

XIV.  Regulatory  Analyses  and  Notices 

A.  Statutory/Legal  Authority  for  This 
Rulemaking 

B.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

C.  Executive  Order  13132 

D.  Executive  Order  13175 

E.  Regulatory  Flexibility  Act  and  Executive 
Order  13272  ♦ 
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F.  Paperwork  Reduction  Act 

G.  Regulation  Identifier  Number  (RIN) 

H.  Unfunded  Mandates  Reform  Act 

I.  Environmental  Assessment 

J.  Privacy  Act 

I.  Background 

Hazardous  materials  are  essential  to 
the  economy  of  the  United  States  and  to 
the  well  being  of  its  people.  These 
materials  are  used  in  water  purification, 
farming,  manufacturing,  and  other 
industrial  applications.  Railroads  carry 
over  1.7  million  shipments  of  hazardous 
materials  annually,  including  millions 
of  tons  of  explosive,  poisonous, 
corrosive,  flammable,  and  radioactive 
materials.  The  need  for  hazardous 
materials  to  support  essential  services 
means  that  the  transportation  of  highly 
hazardous  materials  is  unavoidable. 

Rail  transportation  of  hazardous 
materials  is  a  safe  method  for  moving 
large  quantities  of  hazardous  materials 
over  long  distances.  The  vast  majority  of 
hazardous  materials  shipped  by  railroad 
tank  car  each  year  arrive  at  their 
destinations  safely  and  without 
incident.  In  the  year  2004  (most  recent 
data  available),  for  example,  out  of  the 
approximately  1.7  million  shipments  of 
hazardous  materials  transported  by  rail, 
there  were  29  accidents  in  which  a 
hazardous  material  was  released.  In 
these  accidents,  a  total  of  47  hazardous 
material  cars  released  some  amount  of 
product:  thus,  the  risk  of  a  release  was 
a  tiny  fraction  of  a  percent  (0.0028 
percent  or  47/1,700,000).  The  DOT 
Hazardous  Materials  Information 
System’s  ten-year  incident  data  for  1997 
through  2006  identifies  a  total  of  1 7 
fatalities  resulting  from  rail  hazardous 
materials  incidents.  While  even  one 
death  is  too  many,  these  statistics  show 
that  train  accidents  involving  a  release 
of  hazardous  materials  that  causes  death 
are  rare.  We  recognize,  however,  that 
rail  shipments  of  hazardous  materials 
frequently  move  through  densely 
populated  or  environmentally-sensitive 
areas  where  the  consequences  of  an 
incident  could  be  loss  of  life,  serious 
injury,  or  significant  environmental 
damage. 

Historically,  the  Pipeline  and 
Hazardous  Materials  Safety 
Administration  (PHMSA),  working 
closely  with  the  Federal  Railroad 
Administration  (FRA),  has  issued  a 
number  of  regulations  to  improve  the 
survivability  of  rail  tank  cars  in 
accidents.’  Among  other  things,  these 

'Crashworthiness  Protection  Requirements  for 
Tank  Cars;  Detection  and  Repair  of  Cracks,  Pits, 
Corrosion,  Lining  Flaws,  Thermal  Protection  Flaws 
and  Other  Defects  of  Tank  Car  Tanks,  60  FR  49048 
(Sept.  21, 1995):  Performance-Oriented  Packaging 
Standards;  Miscellaneous  Amendments,  58  FR 


regulations  require  hazardous  material 
tank  cars  to  be  equipped  with  tank-head 
puncture  resistance  systems  (head 
protection),  coupler  vertical  restraint 
systems  (shelf  couplers),  insulation,  and 
for  certain  high-hazard  materials, 
thermal  protection  systems.  The 
historical  safety  record  of  railroad  tank 
car  hazardous  material  transportation 
demonstrates  that  these  systems, 
working  in  combination,  have  been 
successful  in  greatly  reducing  the 
potential  harm  to  human  health  and  the 
environment  when  tank  cars  are 
involved  in  accidents. 

In  the  last  several  years,  however, 
there  have  been  a  number  of  rail  tank 
car  accidents  in  which  the  car  was 
breached  and  product  lost  on  the 
ground  or  into  the  atmosphere.  Of 
particular  concern  have  been  accidents 
involving  materials  that  are  poisonous, 
or  toxic,  by  inhalation  (referred  to  as 
PIH  or  TIH  materials).  For  example,  on 
January  18,  2002,  a  Canadian  Pacific 
Railway  Company  (CP)  train  derailed  in 
Minot,  North  Dakota,  resulting  in  one 
death  and  11  serious  injuries  due  to  the 
release  of  anhydrous  ammonia  when 
five  tank  cars  carrying  the  product 
catastrophically  ruptured,  and  a  vapor 
plume  covered  the  derailment  site  and 
surrounding  area.  On  June  28,  2004,  a 
Union  Pacific  Railroad  Company  (UP) 
train  collided  with  a  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (now  known  as  BNSF  Railway 
Company)  (BNSF)  train  in  Macdona, 
Texas,  breaching  a  loaded  tank  car 
containing  chlorine  and  causing  the 
deaths  of  three  people  and  seriously 
injuring  30  others.  On  January  6,  2005, 
a  Norfolk  Southern  Railway  Company 
train  collided  with  a  standing  train  on 
a  siding  in  Graniteville,  South  Carolina. 
The  accident  resulted  in  the  breach  of 
a  tank  car  containing  chlorine,  and  nine 
people  died  from  the  inhalation  of 
chlorine  vapors.  Although  none  of  these 
accidents  was  caused  by  hazardous 
material  tank  cars,  the  failure  of  the  tank 
cars  involved  led  to  fatalities,  injuries, 
evacuations,  property  and 
environmental  damage. 

50224  (Sept.  24, 1993):  Performance  Oriented 
Packaging:  Changes  to  Classification,  Hazard 
Communication,  Packaging  and  Handling 
Requirements  Based  on  UN  Standards  and  Agency 
Initiative,  55  FR  52402  (Dec.  21, 1990): 
Transportation  of  Hazardous  Materials, 
Miscellaneous  Amendments,  54  FR  38790  (Sept.  20, 
1989):  Specifications  for  Railroad  Tank  Cars  Used 
to  Transport  Hazardous  Materials,  49  FR  3468  (Jan. 
27, 1984):  Shippers,  Specifications  for  Tank  Cars, 

49  FR  3473  (Jan.  27,  1984):  Interlocking  Couplers 
and  Restrictions  of  Capacity  of  Tank  Cars,  35  FR 
14215  (Sept.  9, 1970):  Shippers;  Specifications  for 
Pressure  Tank  Cars,  42  FR  46306  (Sept.  15, 1977): 
Tank  Car  Tank-head  Protection,  41  FR  21475  (May 
26,  1976). 


On  August  10,  2005,  Congress  passed 
the  Safe,  Accountable,  Flexible, 

Efficient  Transportation  Equity  Act;  A 
Legacy  for  Users,  Pub.  L.  109-59 
(SAFETEA-LU).  SAFETEA-LU  added 
section  20155  to  the  Federal  hazmat 
law.  49  U.S.C.  §20155.  As  discussed 
below,  section  20155,  in  part,  required 
FRA  to  (1)  validate  a  predictive  model 
quantifying  the  relevant  dynamic  forces 
acting  on  railroad  tank  cars  under 
accident  conditions,  and  (2)  initiate  a 
rulemaking  to  develop  and  implement 
appropriate  design  standards  for 
pressurized  tank  cars. 

In  response  to  these  recent  accidents 
and  in  light  of  Congress’s  mandate  in 
SAFETEA-LU  to  develop  and 
implement  appropriate  design  standards 
for  pressurized  tank  cars,  PHMSA  and 
FRA,  the  two  operating  administrations 
within  DOT  responsible  for  overseeing 
the  safe  transportation  of  hazardous 
materials  by  rail,  initiated  a 
comprehensive  review  of  design  and 
operational  factors  that  affect  rail  tank 
car  safety.  DOT’S  approach  to  enhancing 
the  safety  of  rail  tank  cars  and 
transportation  of  hazardous  materials  by 
rail  tank  cars  is  on-going  and  multi¬ 
faceted.  For  example,  DOT  is  utilizing  a 
risk  management  approach  to  identify 
ways  to  enhance  the  safe  transportation 
of  hazardous  materials  in  tank  cars, 
including:  (1)  Tank  car  design, 
manufacture,  and  requalification;  (2) 
railroad  operational  issues  such  as 
human  factors,  track  conditions  and 
maintenance,  wayside  hazard  detectors, 
signals  and  train  control  systems;  and 
(3)  improved  planning  and  training  for 
emergency  response. 

Recognizing  the  need  for  public  input 
into  this  review  of  hazardous  material 
tank  car  safety,  on  May  31  and  June  1, 
2006,  PHMSA  and  FRA  hosted  a  public 
meeting  to  discuss  the  initiation  of  this 
comprehensive  review  and  to  invite 
interested  parties  to  participate  in  the 
agencies’  efforts  to  surface  and  prioritize 
issues  relating  to  the  safe  transportation 
of  hazardous  materials  by  railroad  tank 
car.  Subsequent  to  the  meeting,  FRA 
established  a  public  docket  (Docket  No. 
FRA-2006-25169)  to  provide  interested 
parties  with  a  central  location  to  both 
send  and  review  relevant  information 
concerning  the  safety  of  railroad  tank 
car  transportation  of  hazardous 
materials  and  a  venue  to  gather  and 
disseminate  information  and  views  on 
the  issues.  See  71  FR  37974  (July  3, 
2006). 

Building  on  the  initial  public  meeting, 
FRA  and  PHMSA  held  a  second  public 
meeting  on  December  14,  2006.  At  this 
second  meeting,  FRA  announced  DOT’S 
commitment  to  develop  an  enhanced 
tank  car  standard  by  2008.  In  addition. 
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at  this  meeting,  the  agencies  solicited 
input  and  comments  in  response  to  nine 
specific  questions  pertaining  to 
potential  methods  and  goals  of  tank  car 
improvements.  On  March  30,  2007, 
PHMSA  and  FRA  held  a  third  public 
meeting  at  which  FRA  sheured  the 
preliminary  results  of  its  research 
related  to  tank  car  survivability  and 
provided  an  update  on  DOT’s  progress 
towards  developing  enhanced  tank  car 
safety  standards. 

As  discussed  in  Section  XI  below, 
meeting  participants  firom  both  the 
railroad  and  shipping  industries 
expressed  agreement  on  the  need  for 
continuous  improvement  in  the  safe 
transportation  of  hazardous  materials  by 
railroad  tank  car,  particularly  in  light  of 
the  Minot,  Macdona,  and  Graniteville 
accidents.  Accordingly,  after  careful 
review  and  consideration  of  all  of  the 
relevant  research  and  data,  oral 
comments  at  the  public  meetings,  and 
comments  submitted  to  the  docket, 
PHMSA  and  FRA  are  proposing 
enhanced  tank  car  performance 
standards  and  operating  limitations 
designed  to  minimize  the  loss  of  lading 
firom  tank  cars  transporting  PIH 
materials  in  the  event  of  an  accident. 

Issuance  of  this  NPRM  does  not  mean 
that  FRA  and  PHMSA’s  efforts  to 
improve  tank  ceur  safety  will  end. 
Improving  the  safety  and  security  of 
hazardous  materials  transportation  via 
railroad  tank  car  is  an  on-going  process. 
Going  forward,  FRA’s  hazardous 
materials  research  and  development 
(R&D)  program  will  continue  to  focus  on 
reducing  the  rate  and  severity  of 
hazardous  materials  releases  by 
optimizing  the  manufacture,  operation, 
inspection,  and  maintenance  procedures 
for  the  hazardous  materials  tank  car 
fleet.  FRA’s  overall  R&D  program  will 
also  continue  to  examine  railroad 
operating  practices  and  the  use  of 
technologies  designed  to  increase 
overall  railroad  safety. 

II.  Summary  of  Proposals  in  this  NPRM 

As  discussed  in  detail  in  Section  X 
below,  DOT’S  tank  car  research  has 
shown  that  the  rupture  of  tank  cars  and 
loss  of  lading  are  principally  associated 
with  the  car-to-car  impacts  that  occur  as 
a  result  of  derailments  and  train-to-train 
collisions.  Conditions  dining  an 
accident  can  be  such  that  a  coupler  of 
one  car  impacts  the  head  or  the  shell  of 
a  tank  car.  With  sufficient  speed,  such 
impacts  can  lead  to  rupture  and  loss  of 
lading.  When  a  tcmk  car  is  transporting 
PIH  materials,  the  consequences  of  that 
loss  of  lading  can  be  significant.  Based 
on  the  information  currently  available, 
DOT  believes  that  a  significant 
opportunity  exists  to  enhance  the  safe 


transportation  of  PIH  materials  by 
railroad  tank  car.  Accordingly,  in  order 
to  enhance  the  safety  of  hazardous 
materials  transportation,  and  in  direct 
response  to  the  Congressional  directive 
of  49  U.S.C.  20155,  DOT  is  proposing 
revisions  to  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  that  would  improve  the  accident 
survivability  of  railroad  tank  cars  used 
to  transport  PIH  materials.  Specifically, 
in  this  NPRM,  we  are  proposing  to 
require: 

•  A  maximum  speed  limit  of  50  mph 
for  all  railroad  tank  cars  used  to 
transport  PIH  materials; 

•  A  maximum  speed  limit  of  30  mph 
in  non-signaled  (i.e.,  dark)  territory  for 
all  railroad  tank  cars  transporting  PIH 
materials,  unless  the  material  is 
transported  in  a  tank  car  meeting  the 
enhanced  tank-head  and  shell  puncture- 
resistance  systems  performance 
standards  of  this  proposal; 

•  As  an  alternative  to  the  maximum 
speed  limit  of  30  mph  in  dark  territory, 
submission  for  FRA  approval  of  a 
complete  risk  assessment  and  risk 
mitigation  strategy  establishing  that 
operating  conditions  over  the  subject 
track  provide  at  least  an  equivalent  level 
of  safety  as  that  provided  by  signaled 
track; 

•  Railroad  tank  cars  used  to  transport 
PIH  materials  to  be  manufactured  to 
meet  enhanced  performance  standards 
for  tank-head  and  shell  puncture- 
resistance  systems; 

•  The  expedited  replacement  of  tank 
cars  used  for  the  transportation  of  PIH 
materials  manufactured  before  1989 
with  non-normalized  steel  ^  head  or 
shell  construction;  and 

•  An  allowance  to  increase  the  gross 
weight  on  rail  for  tank  cars  designed  to 
meet  the  proposed  enhanced  tank-head 
and  shell  puncture-resistance  systems 
performance  standards. 

In  drafting  this  proposed  rule,  DOT 
has  carefully  considered  the  results  of 
all  of  its  research  regarding  tank  car 
accident  survivability,  all  comments 
received  through  the  series  of  public 
meetings  held  in  the  course  of  DOT’s 
comprehensive  review  of  tank  car 
safety,  as  well  as  all  written  comments 
submitted  to  the  docket  of  this 
proceeding.  DOT  believes  that  its  two¬ 
pronged  approach  to  enhancing  the 
accident  survivability  of  tank  cars — that 
is,  limiting  the  operating  conditions  of 
the  tank  cars  transporting  PIH  materials 
and  enhancing  the  tank-head  and  shell 
puncture-resistance  performance — 
represents  the  most  efficient  and  cost- 


^  Non-normalized  steel  is  steel  that  h<is  not  been 
subjected  to  a  specific  heat  treatment  procedure  that 
improves  the  steel's  ability  to  resist  fiiacture. 


effective  method  of  improving  the 
accident  survivability  of  these  cars.  DOT 
invites  comments  on  all  aspects  of  this 
proposed  rule. 

First,  with  regard  to  the  proposed 
speed  and  operating  restrictions,  we 
have  reviewed  the  results  of  research  on 
the  current  tank  car  fleet  used  for  the 
transportation  of  PIH  materials.  We  have 
also  reviewed  recent  accidents  and 
subsequent  recommendations  of  tbe 
National  Transportation  Safety  Board 
(NTSB).  As  discussed  in  Section  X 
below,  FRA’s  research  demonstrates  that 
the  speed  at  which  a  train  is  traveling 
has  the  greatest  effect  on  the  closing 
velocity  between  cars  involved  in  a 
derailment  or  other  accident  situation. 
Specifically,  the  research  indicates  that, 
in  general,  the  secondary  car-to-car 
impact  speed  is  approximately  one-half 
that  of  the  initial  train  speed — the  speed 
of  the  train  at  the  time  of  the  collision 
or  derailment.  Limiting  the  operating 
speed  of  tank  cars  transporting  PIH 
materials  is  one  method  to  impose  a 
control  on  the  forces  experienced  by 
these  tank  cars. 

The  rail  industry,  through  the 
Association  of  American  Railroads 
(AAR),  has  developed  a  detailed 
protocol  on  recommended  operating 
practices  for  the  transportation  of 
hazardous  materials.  These 
recommended  practices  were  originally 
implemented  in  1990  by  all  of  the  Class 
1  rail  carriers  operating  in  the  United 
States.  In  2006,  AAR  issued  a  revised 
version  of  this  protocol,  known  as 
Circular  OT-55-I,  with  short-line 
railroads  also  participating  in  the 
implementation.  Among  other 
requirements,  OT-55-I  restricts  the 
operating  speeds  to  a  maximum  of  50 
mph  for  key  trains,  which  are  defined  to 
include  trains  containing  five  or  more 
tank  car  loads  of  PIH  materials. 

Pursuant  to  OT-55-I,  most  trains  with 
tank  cars  containing  PIH  materials  are 
transported  under  this  speed  restriction. 
The  period  in  which  these  tank  cars  are 
picked  up  or  delivered  is  the  most  likely 
time  when  a  train  might  not  contain  a 
sufficient  quantity  of  hazardous 
materials  to  meet  the  definition  of  a  key 
train  and  thus  not  operate  under  the  50 
mph  speed  restriction.  However,  it  is 
likely  that  the  class  of  track  into  the 
facility  may  already  limit  the  speed 
below  50  mph.  Under  FRA’s  Track 
Safety  Standards,^  there  are  minimum 
safety  requirements  that  a  track  must 
meet,  and  the  condition  of  the  track  is 
directly  tied  to  the  maximum  allowable 
operating  speed  for  the  track.  Only  the 
two  highest  categories  of  track  typically 
used  for  freight  service.  Classes  4  and  5, 


3  See  49  CTR  part  213. 
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have  a  maximum  allowable  operating 
speed  above  50  mph.  In  addition,  50% 
of  track  in  the  United  States  is  non- 
signaled  and  restricted  by  the  Track 
Safety  Standards  to  a  speed  limit  of  49 
mph.  We  therefore  believe  that  the 
proposed  restrictions  in  this  NPRM 
represent  an  effective  way  to  control  the 
forces  experienced  by  the  tank  car 
during  most  derailment  or  accident 
conditions  without  imposing  an  undue 
burden  on  the  industry.  We  invite 
commenters  to  address  whether  our 
assumption  that  most  tank  cars 
transporting  PIH  materials  are 
transported  in  accordance  with  the 
speed  restrictions  in  OT-55-I  is 
accurate,  particularly  for  smaller  and 
short-line  carriers.  In  addition,  we  invite 
commenters  to  address  whether  there 
are  alternative  approaches  to  reduce  the 
consequences  of  a  train  derailment  or 
accident  involving  PIH  materials, 
including  data  and  information  in 
support  of  suggested  alternative 
approaches  or  strategies. 

FRA  analyzed  data  from  chlorine 
incidents  between  1965  and  2005,  and 
anhydrous  ammonia  incidents  between 
1981  and  2005,  to  study  those  incidents 
resulting  in  loss  of  product  from  head 
and  shell  punctures,  cracks,  and  tears.^ 
This  analysis  suggests  that  a 
disproportionate  number  of  those 
incidents  occurred  in  non-signaled 
(dark)  territory,  as  compared  to  the 
percentage  of  total  train  miles  in  dark 
territory.  Additionally,  this  analysis 
showed  that  at  the  time  of  these 
accidents,  the  median  train  speed  was 
40  mph  and  the  average  speed  was  38 
mph.  This  analysis  also  demonstrates 
that  approximately  80%  of  the  losses 
occurred  at  speeds  greater  than  30  mph. 
Notably,  no  catastrophic  losses  of 
chlorine  occurred  at  speeds  below  30 
mph.  Based  on  this  data,  we  are 
proposing  an  interim  measure  to  limit 
the  speed  of  the  existing  fleet  of  tank 
cars  used  to  transport  PIH  materials 
when  traversing  non-signaled  territory. 
Specifically,  we  propose  to  limit  the 
maximum  allowable  operating  speed  to 
30  mph  for  tank  cars  transporting  PIH 
materials  over  non-signaled  territory 
unless  the  tank  cars  meet  the  enhanced 
tank-head  and  shell  puncture-resistance 
systems  performance  stemdards  of  this 
proposal.  We  are  also  proposing 
alternate  provisions  that  a  railroad  may 
choose  to  follow  in  lieu  of  the  speed 
restriction. 

Second,  we  are  proposing  enhanced 
tank-head  and  shell  puncture-resistance 
performance  standards  that  are  designed 


*  See  document  no.  30  in  docket  no.  FRA-2006- 
25169,  “Loss  of  TIH  Product  in  Head  and  Shell 
Punctures,  Cracks  &  Tears." 


to  enhance  the  accident  survivability  of 
tank  cars.  One  critical  aspect  of  this 
enhancement  is  improved  tank-head 
and  shell  puncture-resistance  standards. 
The  enhanced  standards  would  require 
tank  cars  that  transport  PIH  materials  in 
the  United  States  to  be  designed  and 
manufactured  with  a  shell  puncture- 
resistance  system  capable  of 
withstanding  impact  at  25  mph  and 
with  a  tank-head  puncture-resistance 
system  capable  of  withstanding  impact 
at  30  mph.  As  noted  above,  we  are 
proposing  these  enhanced  performance 
standards  in  tandem  with  an  operational 
speed  restriction  of  50  mph.  Because  the 
secondary  car-to-car  impact  speed  in  a 
derailment  or  collision  scenario  is 
approximately  one-half  of  the  initial 
train  speed,  designing  and  constructing 
tank  cars  to  withstand  shell  impacts  of 
at  least  25  mph  and  limiting  the  speed 
of  those  tank  cars  to  50  mph  will  ensure 
that  in  most  instances,  the  car  will  not 
be  breached  if  it  is  involved  in  a 
derailment  or  other  type  of  accident. 
Designing  and  constructing  tank  cars  to 
withstand  tank-head  impacts  of  at  least 
30  mph  would  take  advantage  of  the 
greater  available  space  for  impact¬ 
attenuating  structures  in  front  of  the 
tank-head  and  would  help  mitigate 
possible  differences  between  the 
generalized  tank-head  impact  scenarios 
and  the  actual  tank-head  impacts  that 
occur  in  collisions  or  derailments. 

Empirical  evidence  from  recent 
accidents  and  the  derailment  dynamics 
research  prepared  by  the  Volpe  National 
Transportation  Systems  Center  (Volpe) 
show  that  impacts  happen  to  both  tank 
car  heads  and  shells.  Tank  car  heads 
have  historically  been  provided  more 
protection  than  tank  shells  because  the 
majority  of  tank  car  punctures  occurred 
in  rail  yards  to  the  heads  of  tank  cars  as 
a  result  of  overspeed  impacts.  However, 
given  the  recent  PIH  releases  in  train 
accidents,  we  believe  that  it  is  time  to 
enhance  the  accident  survivability  of 
the  tank  car,  increasing  the  level  of 
protection  to  both  the  tank-head  and  the 
shell. 

To  support  the  enhanced  tank-head 
and  shell  puncture-resistance  standards, 
we  are  proposing  performance  criteria, 
including  impact  test  requirements.  The 
proposed  tests  reflect  generalized 
impact  scenarios  as  a  means  to  evaluate 
the  performance  of  alternative  designs. 
In  the  shell  impact  scenario,  a  rigid  ram 
car  with  a  punch  impacts  the  shell  of 
the  tank  car.  Similarly,  in  the  head 
impact  scenario,  a  rigid  ram  car  with  a 
punch  impacts  the  head  of  the  tank  car. 
The  test  procedmes  are  based  on  the 
modeling  developed  by  Volpe  and  the 
baseline  tank  car  testing  performed  in 
cooperation  with  the  Next  Generation 


Rail  Tank  Car  Project  (NGRTCP),  as 
discussed  in  Section  IX  below. 

As  proposed  in  this  NPRM, 
compliance  with  the  proposed 
standards  can  be  shown  by  computer 
simulation,  by  simulation  in 
conjunction  with  substructure  testing, 
by  full-scale  impact  testing,  or  a 
combination  thereof.  The  highest  level 
of  confidence,  although  at  the  greatest 
cost,  is  provided  by  full-scale  impact 
testing.  The  least  costly  and  lowest  level 
of  confidence  is  provided  by  simulation 
alone.  Substructure  testing  signifrcantly 
increases  the  confidence  in  simulation 
modeling,  potentially  with  relatively 
modest  costs,  depending  on  the  details 
of  the  substructure  test.  Economic 
analysis  indicates  that  freight  rail 
industry  economics  should  allow  the 
development  of  several  new  tank  car 
designs,  through  compliance  shown 
with  simulations  and  substructure 
testing.  The  performance  criteria 
proposed  in  this  NPRM  provide  for  full- 
scale  testing,  scale  model  or  component 
testing,  simulation,  or  comparative 
analysis  to  an  approved  design.  We  are 
proposing  to  require  designs  for  which 
no  full-scale  testing  is  performed  to  be 
submitted  to  FRA  for  review.  FRA’s 
review  is  necessary  to  ensure  that 
modeling  parameters  and  scale  or 
substructure  testing  are  sufficient  to 
ensure  that  the  necessary  level  of  safety 
has  been  achieved.  In  evaluating  a 
design,  FRA  will  consider  appropriate 
data  and  analysis  showing  how  the 
proposed  design  meets  the  enhanced 
performance  standards  for  head  emd 
shell  impacts.  FRA  will  consider  proper 
documentation  of  competent 
engineering  analysis  or  practical 
demonstrations,  or  both,  which  may 
include  validated  computer  modeling, 
structural  crush  analysis,  component 
testing,  or  any  combination  thereof.  This 
approach  is  consistent  with  FRA’s 
practice  in  determining  compliance 
with  equipment  performance  standards 
promulgated  in  other  areas  of  railroad 
safety.  See,  e.g.,  49  CFR  229.211 
(Locomotive  Crashworthiness).  We 
request  comments  on  this  proposal. 

Third,  to  ensure  timely  replacement 
of  the  PIH  tank  car  fleet,  we  are 
proposing  an  implementation  schedule 
that  allows  for  design  development  and 
manufacturing  ramp-up  in  the  first  two 
years  after  the  final  rule  becomes 
effective.  We  are  also  proposing  that  in 
the  next  three  years,  one-half  of  the 
existing  fleet  will  be  replaced,  with  the 
remaining  fleet  replacement  taking 
place  in  the  following  three  years.  This 
schedule  will  allow  for  replacement  of 
the  current  PIH  tank  car  fleet  within 
eight  years  from  the  effective  date  of  the 
final  rule. 
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One  of  the  factors  we  have  taken  into 
consideration  in  developing  this, 
proposal  is  the  NTSB’s 
recommendations  related  to  pre-1989 
tank  cars  manufactured  with  non- 
normalized  steel.  The  NTSB,  in  its 
report  on  the  Minot,  North  Dakota 
accident,®  concluded  that  low  fracture 
toughness  of  non-normalized  steels  used 
for  tank  shells  contributed  to  the 
complete  fracture  and  separation  of  the 
derailed  cars.  While  we  believe  that  low 
fracture  toughness  of  non-normalized 
steels  is  only  one  of  many  material  and 
design  characteristics  that  can 
contribute  to  tank  car  releases,  the  pre- 
1989  tank  cars  are  reaching  the  upper 
limits  of  their  useful  life.  Therefore,  we 
believe  that  these  pre-1989  cars,  which 
were  memufactured  with  non- 
normalized  steel,  should  be  replaced  in 
an  expedited  fashion.  To  accomplish 
this  safety  goal,  we  propose  to  prohibit 
the  use  of  tank  cars  manufactured  with 
non-normalized  steel  heads  or  shells 
beginning  five  years  after  the  effective 
date  of  the  final  rule.  We  want  to 
emphasize  that  this  requirement  is 
focused  on  the  expedited  removal  of  the 
pre-1989  tank  cars  that  were 
manufactured  using  non-normalized 
steel.  We  recognize  the  efforts  of  the 
AAR  to  incorporate  requirements  for 
normalized  steel  for  cars  manufactured 
after  1988.  We  also  recognize  that  some 
tank  car  manufacturers  began  using 
normalized  steel  prior  to  1988;  those 
tank  cars  would  not  be  affected  by  this 
proposal. 

Finally,  we  are  proposing  to  allow  an 
increase  in  the  gross  weight  of  tank  cars 
allowed  on  rail.  Improvements  in  tank 
car  performance  have  historically  relied 
in  large  part  on  thicker  and/or  stronger 
steel,  which  brings  with  it  a 
corresponding  addition  to  the  empty 
weight  of  the  tank  car.  Therefore,  a 
potential  cpnsequence  of  the  proposed 
enhanced  tank-head  and  shell  puncture- 
resistance  performance  standards  in  this 
NPRM  could  be  a  measurable  increase 
in  the  total  number  of  PIH  rail 
shipments  to  convey  the  same  quantity 
of  product  to  the  customer  since  a 
heavier  tank  car  means  must  contain 
less  lading  to  keep  within  the  gross 
weight  limit.  As  noted  above,  however, 
there  is  a  long  history  of  safe  shipment 
of  hazardous  materials  via  railroad  tank 
car,  and  the  enhancements  proposed  in 
this  NPRM  will  further  increase  the 
accident  survivability  of  the  tank  cars 
used  to  transport  PIH  materials. 
Accordingly,  we  are  proposing  to  allow 
an  increase  in  the  gross  weight  allowed 
on  rail  (up  to  286,000  pounds)  for  tank 


®  See  infra  Section  VI  for  a  detailed  discussion  of 
the  Minot,  North  Dakota  accident. 


cars  that  transport  PIH  materials  to 
offset  the  potentially  increased  weight 
of  the  enhanced  tank  car. 

This  measure  should  enable  shippers 
to  continue  meeting  customer  demands 
without  significantly  increasing  the  total 
number  of  PIH  shipments.  In  proposing 
to  allow  tank  cars  meeting  the  enhanced 
tank-head  and  shell  puncture-resistance 
system  requirements  to  weigh  up  to 
286,000  pounds  gross  weight  on  rail,  we 
recognize  that  there  are  mechanical  and 
structural  concerns  that  must  be 
addressed  to  ensure  the  safety  of  these 
cars  during  transportation.  To  ensure 
that  tank  cars  exceeding  the  existing 
263,000  pound  limitation  and  weighing 
up  to  286,000  pounds  gross  weight  on 
rail  are  mechanically  and  structurally 
sound,  we  propose  to  require  that  such 
cars  conform  to  AAR  Standard  S— 286— 
2002,  SPECIFICATION  FOR  286,000 
LBS.  GROSS  RAIL  LOAD  CARS  FOR 
FREE/UNRESTRICTED  INTERCHANGE 
SERVICE  (adopted  November  2002  and 
revised  September  1,  2005),  which  we 
propose  to  incorporate  bv  reference  into 
the  HMR.  AAR  Standard  S-286-2002  is 
the  existing  industry  standard  for 
designing,  building,  and  operating  rail 
cars  at  gross  weights  between  263,000 
pounds  and  286,000  pounds.  A  copy  of 
AAR  Standard  S— 286-2002  has  been 
placed  in  the  docket. 

We  recognize  that  some  facilities  and 
railroads  do  not  currently  have 
infrastructure  sufficient  to  support  the 
use  of  a  286,000  pound  tank  car.  We 
anticipate  tank  car  designers,  working 
with  the  end  users,  will  develop  tank 
cars  that  will  meet  the  enhanced  tank- 
head  and  shell  performance  standards 
while  minimizing  the  addition  of  weight 
to  the  empty  car.  The  existing  tank  car 
specifications  provide  flexibility  that 
will  allow  some  use  of  new  technologies 
and  materials  to  provide  the  improved 
accident  survivability  required  by  this 
proposal.  DOT  encourages  the 
development  of  innovative  engineering 
design  changes  to  meet  the  proposed 
enhanced  accident  survivability 
standard  while  minimizing  added 
weight  to  the  empty  tank  car.  We  also 
anticipate  that  the  growing  use  of  rail 
cars  with  gross  weight  on  rail  exceeding 
263,000  lbs.  for  non-hazardous 
commodities,  such  as  coal  and  grain, 
will  minimize  the  track  infrastructure 
barriers  to  the  use  of  the  heavier  cars 
over  time.  For  these  reasons,  we  believe 
that  the  number  of  PIH  shipments  will 
not  be  significantly  increased  by  the 
proposed  enhanced  accident 
survivability  standards.  As  in  all  aspects 
of  this  proposed  rule,  we  request 
comments  on  this  proposal.  We  are 
particularly  interested  in  data  and 
information  concerning  the  extent  to 


which  track  infrastructure  has  already 
been  modified  to  accommodate  heavier 
rail  cars,  including  how  those 
modifications  were  accomplished  and  at 
what  cost.  We  also  invite  comments 
concerning  additional  infrastructure 
modifications  that  may  be  required  to 
accommodate  the  heavier  cars  that 
would  be  permitted  in  accordance  with 
the  proposals  in  this  NPRM  and  the 
extent  to  which  PIH  shipments  along 
certain  rail  lines  may  increase  because 
existing  infrastructure  may  not 
accommodate  heavier  cars. 

The  specific  proposals  in  this  rule  are 
explained  in  more  detail  in  Section  XIII, 
the  Section-by-Section  Analysis,  which 
is  set  forth  below.- 

III.  Statutory  Authority,  Congressional 
Mandate,  and  NTSB  Recommendations 

The  Federal  hazardous  material 
transportation  law  (Federal  hazmat  law, 
49  U.S.C.  5101  et  seq.)  authorizes  the 
Secretary  of  DOT  (Secretary)  to 
“prescribe  regulations  for  the  safe 
transportation,  including  security,  of 
hazardous  material  in  intrastate, 
interstate,  and  foreign  commerce.”  The 
Secretary  has  delegated  this  authority  to 
PHMSA.  49  CFR  1.53(b).  The  HMR. 
promulgated  by  PHMSA,  are  designed 
to  achieve  three  goals:  (1)  To  ensure  that 
hazardous  materials  are  packaged  and 
handled  safely  and  securely  during 
transportation:  (2)  to  provide  effective 
communication  to  transportation 
workers  and  emergency  responders  of 
the  hazards  of  the  materials  being 
transported:  and  (3)  to  minimize  the 
consequences  of  an  incident  should  one 
occur.  The  hazardous  material 
regulatory  system  is  a  risk  management 
system  that  is  prevention-oriented  and 
focused  on  identifying  a  safety  or 
security  hazard  and  reducing  the 
probability  and  quantity  of  a  hazardous 
material  release. 

Under  the  HMR,  hazardous  materials 
cure  categorized  by  analysis  and 
experience  into  hazard  classes  and 
packing  groups  based  upon  the  risks 
that  they  present  during  transportation. 
The  HMR  specify  appropriate  packaging 
and  handling  requirements  for 
hazardous  materials,  and  require  a 
shipper  to  communicate  the  material’s 
hazards  through  the  use  of  shipping 
papers,  package  marking  and  labeling, 
and  vehicle  placarding.  The  HMR  also 
require  shippers  to  provide  emergency 
response  information  applicable  to  the 
specific  hazard  or  hazards  of  the 
material  being  trcmsported.  Finally,  the 
HMR  mandate  training  requirements  for 
persons  who  prepare  hazardous 
materials  for  shipment  or  who  transport 
hazardous  materials  in  commerce.  The 
HMR  also  include  operational 
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requirements  applicable  to  each  mode  of 
transportation. 

The  Secretary  also  has  authority  over 
all  areas  of  railroad  transportation  safety 
(Federal  railroad  safety  laws,  49  U.S.C. 
20101  et  seq.),  and  has  delegated  this 
authority  to  FRA.  49  CFR  1.49.  Pursuant 
to  its  statutory  authority,  FRA 
promulgates  and  enforces  a 
comprehensive  regulatory  program  (49 
CFR  parts  200-244)  to  address  railroad 
track,  signal  systems,  railroad 
communications,  rolling  stock,  rear-end 
marking  devices,  safety  glazing,  railroad 
accident/incident  reporting,  locational 
requirements  for  the  dispatch  of  U.S. 
rail  operations,  safety  integration  plans 
governing  railroad  consolidations, 
merger  and  acquisitions  of  control, 
operating  practices,  passenger  train 
emergency  preparedness,  alcohol  and 
drug  testing,  locomotive  engineer 
certification,  and  workplace  safety.  FRA 
inspects  railroads  and  shippers  for 
compliance  with  both  FRA  and  PHMSA 
regulations.  FRA  also  conducts  research 
and  development  to  enhance  railroad 
safety.  In  addition,  both  PHMSA  and 
FRA  are  working  with  the  emergency 
respcwise  community  to  enhance  its 
ability  to  respond  quickly  and 
effectively  to  rail  transportation 
accidents  involving  hazardous 
materials. 

As  noted  above,  on  August  10,  2005, 
Congress  passed  SAFETEA-LU,  which 
added  section  20155  to  the  Federal 
hazmat  law.  49  U.S.C.  20155.  In  part, 
section  20155  required  FRA  to  (1) 
validate  a  predictive  model  quantifying 
the  relevant  dynamic  forces  acting  on 
railroad  tank  cars  under  accident  iii 
conditions;  and  (2)  initiate  a  rulemaking 
to  develop  and  implement  appropriate 
design  standards  for  pressurized  tank 
cars. 

Prior  to  the  Minot  accident  and  the 
enactment  of  SAFETEA-LU,  FRA  had 
initiated  tank  car  structural  integrity 
research.  In  response  to  the  Minot 
accident,  the-  NTSB  made  four  safety 
recommendations  to  FRA  specific  to  the 
structural  integrity  of  hazardous 
material  tank  cars.  The  NTSB 
recommended  that  FRA  analyze  the 
impact  resistance  of  steels  in  the  shells 
of  pressure  tank  cars  constructed  before 
1989  and  establish  a  program  to  rank 
those  cars  according  to  their  risk  of 
catastrophic  failure  and  implement 
measures  to  eliminate  or  mitigate  this 
risk.  The  NTSB  also  recommended  that 
FRA  validate  the  predictive  model  being 
developed  to  quantify  the  maximum 
dynamic  forces  acting  on  railroad  tank 
cars  under  accident  conditions  and 
develop  and  implement  tank  car  design- 
specific  fracture  toughness  standards  for 
tank  Ccirs  used  for  the  transportation  of 


materials  designated  as  Class  2 
hazardous  materials  under  the  HMR.  In 
response  to  the  Graniteville  accident, 
the  NTSB  recommended,  in  part,  that 
FRA  “require  railroads  to  implement 
operating  measures  such  as  *  *  * 
reducing  speeds  through  populated 
areas  to  minimize  impact  forces  from 
accidents  and  reduce  the  vulnerability 
of  tank  cars  transporting”  certain 
highly-hazardous  materials.  Each  of 
these  NTSB  recommendations  is 
discussed  in  more  detail  in  Section  VI 
below. 

The  Department  considers  this  NPRM 
responsive  to  section  20155’s  mandate, 
as  well  as  to  the  NTSB 
recommendations. 

IV.  Brief  Overview  of  FRA  Programs  To 
Continuously  Improve  Rail  Safety 
Outside  of  Tank  Car-Specific  Efforts 

FRA  implements  a  broad  and 
extensive  safety  program  directed  at 
reducing  accidents,  casualties,  loss  of 
property  and  threats  to  the  human 
environment.  Through  the  Railroad 
Accident/Incident  Reporting  System, 
FRA  gathers  data  that  are  employed  in 
crafting  responsive  measures.  See  49 
CFR  part  225.  FRA  safety  standards 
address  track,  equipment,  signal  and 
train  control  systems,  motive  power  and 
equipment,  and  operating  practices. 
These  regulations  set  out  detailed 
requirements  for  design  or  system 
performance,  inspection  and  testing, 
and  training.  With  respect  to  rail 
equipment  accident/incidents  (“train 
accidents”),  the  regulations  sepk  to 
reduce  the  risk  of  derailments, 
collisions,  and  other  losses  such  as  fires 
involving  on-track  equipment.  FRA 
employs  the  Railroad  Safety  Advisory 
Committee  (RSAC),  a  group  gomprised 
of  all  of  FRA’s  stakeholders,  to  help 
identify  safety  needs  and  to  fashion 
responsive  regulations. 

FRA  also  conducts  R&D,  both 
independently  and  in  concert  with  the 
railroad  industry,  to  identify  new  ways 
to  enhance  safety.  R&D  products  are  as 
diverse  as  the  Track  Quality  Index, 
which  can  help  guide  investments  in 
program  maintenance  before  safety 
limits  are  encountered,  and  a  human- 
machine  interface  evaluation  tool  that 
can  help  evaluate  control  systems  and 
display  designs. 

On  May  16,  2005,  DOT  and  FRA 
launched  the  National  Rail  Safety 
Action  Plan  (Action  Plan)  to  address 
further  the  safety  issues  that  face  the 
nation’s  rail  industry.  The  Action  Plan 
targeted  the  most  frequent,  highest  risk 
causes  of  accidents;  focused  federal 
oversight  and  inspection  resomces;  and 
accelerated  research  into  new 
technologies  that  can  improve  safety. 


The  Action  Plan  elements  focused 
heavily  on  preventing  train  accidents 
caused  by  human  factors  and  track — the 
two  major  categories  of  train  accident 
causes.  In  the  area  of  human  factors, 

FRA  has  issued  a  proposed  rule  that 
seeks  to  ensure  better  management  of 
railroad  operational  tests  and 
inspections.  The  proposed  rule  is  also 
intended  to  establish  greater 
accountability  for  compliance  with 
operating  rules,  particularly  those  that 
are  involved  in  human  factors  train 
accidents,  such  as  the  handling  of 
switches.  FRA  is  now  completing 
consultations  within  the  RSAC 
regarding  resolution  of  public  comments 
on  the  proposed  rule,  and  a  final  rule 
will  be  issued  this  year. 

In  November  2006,  FRA  fulfilled  an 
Action  Plan  objective  by  releasing  a 
study  report  entitled  Validation  and 
Calibration  of  a  Fatigue  Assessment 
Tool  for  Railroad  Work  Schedules.  That 
report,  and  an  accompanying  White 
Paper,  confirmed  the  impact  of  fatigue 
on  human  factor  train  accidents  and 
announced  the  availability  of  an 
analytical  model  that  can  be  used  to 
evaluate  crew  scheduling.  On  February 
13,  2007,  DOT  delivered  proposed 
railroad  safety  reauthorization 
legislation  to  the  Congress  (introduced 
by  request  as  H.R.  1516  and  S.  918)  that 
would  replace  the  100-year-old  Hours  of 
Service  Law  with  science-based 
regulations  addressing  fatigue. 

Because  the  genesis  of  human  factors 
accidents  is  often  unclear,  FRA  joined 
with  a  national  coalition  of  employee 
organizations  and  railroads  to  launch 
the  Confidential  Close  Call  Reporting 
System  (C3RS).  The  Bureau  of 
Transportation  Statistics  (BTS)  supports 
this  effort  by  collecting  the  data  and 
ensuring  the  anonymity  of  the  persons 
providing  reports.  Local  labor/ 
management/FRA  teams  use  the  data  to 
identify  safety  needs  before  a  serious 
accident  occurs.  An  initial  C3RS  project 
is  presently  underway  at  a  major  UP 
facility,  and  additional  pilots  are  being 
planned.  Other  human  factors  initiatives 
include  projects  on  “behavior-based 
safety”  that  seek  peer  involvement  in 
workplace  safety,  initiatives  to  promote 
crew  resource  management,  and 
extensive  research  to  support  further 
program  development.  In  FY  2008,  FRA 
will  be  seeking  to  integrate  many  of 
these  efforts  into  a  larger  Risk  Reduction 
Program  intended  to  advance  safety 
beyond  what  can  be  accomplished  with 
traditional  command  and  control 
approaches. 

Recognizing  that  the  best  answer  to 
human  factor  risks  is  sometimes 
technology  that  can  “backstop”  the 
person  in  cases  when  errors  have  high 
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consequences,  FRA  continues  to  work 
actively  to  promote  Positive  Train 
Control  (PTC)  systems  and  similar 
technology.. For  instance,  FRA  R&D 
provided  funding  and  technical  support 
for  the  BNSF’s  deployment  of  a  new 
Switch  Position  Monitoring  System  on 
the  railroad’s  Avard  Subdivision.  This 
system  can  detect  a  misaligned  main 
track  switch  in  non-signal  territory  and 
provide  notification  to  the  dispatcher 
for  appropriate  action.  BNSF  is  also 
demonstrating  track  integrity  circuit 
technology  that  can  help  identify  broken 
rails  without  the  full  expense  of  a  signal 
system.  These  technologies,  which  are 
forward  compatible  with  the  railroad’s 
PTC  system,  known  as  the  Electronic 
Train  Management  System  (ETMS),  are 
already  being  installed  on  additional 
rail  lines.  FRA  approved  the  Product 
Safety  Plan  for  ETMS  Configuration  I  in 
December  2006,  under  a  performance- 
based  regulation  issued  with  RSAC 
input  in  March  of  2005.  The  Product 
Safety  Plan  was  submitted  under 
subpart  H  of  49  CFR  part  236  and 
described  in  detail  the  train  control 
technology,  concept  of  operations,  and 
results  of  safety  analysis  for  the  system 
(which  in  this  configuration  is  designed 
for  single  track  territory  either  with  a 
traffic  control  system  or  without  any 
signal  system). 

In  the  field  of  track  safety,  FRA  is 
taking  concrete  steps  in  both  research 
and  enforcement.  FRA  research  has 
provided  a  new  tool  to  detect  cracks  in 
joint  bars.  This  optical  recognition 
technology  can  capture  and  analyze 
images  for  very  small  cracks  while 
mounted  on  a  hi-rail  truck  or  other  on- 
track  vehicle.  The  system  is  already  in 
initial  use  by  two  major  railroads. 

In  order  to  ensure  compliance  with 
track  geometry  limits  under  load,  FRA 
acquired  two  additional  Automated 
Track  Geometry  Program  (ATIP)  cars 
instrumented  for  measurement  of 
geometry  at  track  speed,  supplementing 
an  existing  Office  of  Safety  car  (and  use 
of  FRA’s  research  cars  for  geometry 
surveys  when  available).  This  expanded 
ATIP  capability  will  permit  FRA  to 
survey  the  core  of  the  national  rail 
system  on  an  annual  basis,  returning  to 
problem  areas,  as  appropriate,  without 
sacrificing  coverage.  These  two 
additional  cars  were  in  service  as  of 
April  30,  2007. 

One  of  the  most  vexing  areas  of  track 
safety  work  is  rail  integrity.  The 
concentration  of  rail  traffic  on  a  smaller, 
post-merger  system  together  with 
growth  in  traffic,  increasing  gross 
weight  of  cars,  and  a  slow  pace  of  rail 
replacement  has  led  to  heavy  reliance 
on  internal  rail  inspections  to  detect  rail 
flaws  before  they  become  service 


failures  and  pose  the  imminent  risk  of 
an  accident.  The  President’s  Budghf  for 
the  current  fiscal  year  requested  nine 
positions  for  rail  integrity  specialists  to 
build  a  better  organized  and  aggressive 
approach  to  oversight  of  railroad  rail 
integrity  programs.  The  Congress 
authorized  funding  sufficient  to  support 
this  staffing  in  February,  and  FRA  is 
recruiting  for  these  positions. 

Over  time,  strengthened  oversight  of 
compliance  with  railroad  safety 
regulations,  introduction  of  new 
technology  such  as  PTC,  better 
management  of  fatigue  affecting  safety 
critical  employees,  and  other  steps 
should  yield  a  reduction  in  the  risk  of 
train  accidents  that  could  affect  the 
transportation  of  hazardous  materials. 
FRA  is  encouraged  that,  after  over  a 
decade  of  gradual  increases  in  train 
accidents  associated  with  the  growth  of 
rail  traffic  and  other  factors,  both  the 
train  accident  rate  and  total  train 
accidents  declined  in  2006.  This  decline 
likely  reflects  improved  compliance 
with  regulatory  requirements,  reduced 
stress  from  fatigue  associated  with 
service  disruptions,  and  other  factors. 
However,  history  suggests  that  the 
underlying  factors  that  create  safety 
challenges,  such  as  growing  rail  service 
demands  that  strain  capacity,  aging 
infrastructure,  and  factors  beyond  the 
effective  control  of  the  railroads  (e.g., 
natural  disasters,  impacts  with  heavy 
vehicles  at  highway-rail  crossings)  will 
continue  to  introduce  substantial  risk 
even  as  train  accident  rates  decline. 
Accordingly,  it  is  necessary  for  PHMSA 
and  FRA  to  take  the  additional  actions 
proposed  in  this  NPRM  to  reduce  the 
probability'  that  future  train  accidents 
will  involve  catastrophic  releases  of  PIH 
materials.  Thus,  the  Action  Plan 
provided  for  acceleration  of  the  research 
underlying  this  proposed  rule,  which  is 
intended  to  make  tank  cars  used  for  PIH 
service  more  resistant  to  product  loss 
when  a  train  accident  occurs. 

The  Action  Plan  also  noted  with 
approval  the  action  of  major  railroads  to 
make  available  to  emergency  responders 
information  concerning  the  top  25 
commodities  transported  through  their 
jurisdictions  and  called  on  the  railroads 
to  make  additional  efforts  to  provide 
emergency  responders  with  hazardous 
materials  information,  including  the 
location  of  cars  hauling  hazardous 
materials  on  specific  trains.  CSX 
Transportation  and  CHEMTREC — the 
24-hour  emergency  assistance  hotline 
provided  as  a  service  by  chemical 
manufacturers — have  partnered  to 
provide  a  demonstration  of  technology 
that  can  readily  provide  consistent 
information  to  emergency  responders. 


PHMSA  and  FRA  encourage  other 
railroads  to  join  in  this  effort. 

V.  Relevant  Regulatory  Framework 

Today  railroad  tank  cars  in  the  United 
States  are  designed,  built,  maintained, 
and  operated  under  four  primary  sets  of 
regulations  and  guidelines:  (1) 
Regulations  and  orders  issued  under  the 
Federal  railroad  safety  laws;  (2) 
regulations  and  orders  issued  under  the 
Federal  hazmat  law;  (3)  the  AAR’s 
Interchange  Rules;®  and  (4)  the  AAR 
Tank  Car  Committee’s  Tank  Car  Manual 
(Tank  Car  Manual). ^ 

FRA’s  freight  car,  safety  appliance, 
and  power  brake  regulations  in  49  CFR 
parts  215,  231',  and  232  apply  to  tank 
cars  as  they  do  every  other  type  of 
railroad  freight  car.  Parts  215  and  232 
establish  minimum  safety  standards; 
railroads  are  free  to  supplement  these 
standards  with  additional  or  more 
stringent  safety  standards  that  are  not 
inconsistent  with  the  Federal  standards. 
49  CFR  215.1  and  232.1. 

The  HMR  treat  the  tank  car  as  a 
packaging  and  mandate  safety  features, 
permissible  materials  and  methods  of 
construction,  as  well  as  inspection  and 
maintenance  standards.  A  material 
identified  as  a  hazardous  material  by  the 
HMR  may  not  be  shipped  by  railroad 
tank  car  unless  the  tank  car  meets  the 
requirements  of  the  HMR.  49  CFR 
173.31(a). 

A  separate  set  of  standards — the  AAR 
Interchange  Rules,  issued  by  AAR’s 
standing  Tank  Car  Committee  (TCC)  ® — 
govern  the  tender  and  acceptance  of  rail 
cars  among  carriers  within  the  general 
system  of  railroad  transportation.  The 
AAR  Interchange  Rules  address  a  range 
of  design  and  operational  requirements 
intended  to  promote  uniformity  and 
reciprocity  in  car  handling,  including 
the  obligation  of  rail  carriers  to  perform 
running  repairs  on  equipment  received 
in  interchange.  Historically,  the  AAR 
Interchange  Rules  also  have  addressed 
certain  subjects,  such  as  rail  tank  car 
standards,  now  covered 
comprehensively  by  the  HMR.  Most 
recently,  as  discussed  below,  the  TCC 
has  issued  an  interchange  requirement 
(Casualty  Prevention  Circular  1175,  as 


®  AAR,  Interchange  Rules,  Washington,  DC. 
published  annually  in  a  "Field  Manual”  and  an 
“Office  Manual.” 

'  AAR.  Operations  and  Maintenance  Dep’t, 
Mechanical  Div.,  Manual  of  Standards  and 
Recommended  Practices;  Section  C-Part  III, 
“Specifications  for  Tank  Cars,  Specification  M- 
1002”  (revised  annually). 

"  The  Mechanical  Division  of  AAR’s  Operations 
and  Maintenance  Department  is  responsible  for 
industry  height  car  standards  and  for  administering 
the  Interchange  Rules,  a  body  of  private  law  that 
governs  the  acceptance  and  use  by  railroads  of 
equipment  which  they  do  not  own.  See  fn.  8,  supra. 
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amended  by  Casualty  Prevention 
Circular  1178)  that  would  require  tank 
cars  transporting  anhydrous  ammonia 
and  chlorine  to  meet  tank  car  design 
standards  that  are  more  stringent  than 
those  specified  in  the  HMR. 

Railroads,  as  common  carriers,  are 
generally  required  to  provide 
transportation  services  in  a  reasonable 
manner,  and  they  may  not  impose 
unreasonable  requirements  as  a 
condition  precedent  to  providing  rail 
transportation  services.  Accordingly, 
interchange  requirements,  such  as 
Casualty  Prevention  Circular  1178,  that 
restrict  the  movement  of  railroad  tank 
cars  that  meet  DOT  standards  must  be 
reasonable,  and,  if  challenged,  the 
burden  is  on  the  railroad  to  establish  the 
reasonableness  of  the  restriction.  See 
Akron,  Canton  &■  Youngstown  R.R.  v. 
ICC.  611  F.2d  1162,  1169  (6th  Cir.  1979); 
see  also  Consolidated  Rail  Corp.  v.  ICC, 
646  F.2d  642,  650  (D.C.  Cir.  1981),  cert 
denied.  454  U.S.  1047  (1981).  Two  of 
the  factors  that  the  Surface 
Transportation  Board  and  the  courts 
consider  in  determining  the 
reasonableness  of  interchange 
requirements  are  whether  there  are 
Federal  safety  standards  on  point  and 
whether  a  railroad  has  the  ability  to  seek 
changes  to  these  standeirds  to  meet  the 
safety  concerns  of  the  railroad.  See 
Consolidated  Rail,  646  F.2d  at  651.  In 
fact,  DOT  has  established  safety 
standards  for  tank  cars  carrying  PIH 
commodities  and,  pursuant  to  this 
rulemaking,  is  proposing  enhanced 
standcU'ds  for  tank-head  and  shell 
puncture  resistance  systems  for  these 
cars.  Through  participation  in  this 
rulemaking,^  railroads  and  other 
interested  parties  have  the  ability  to 
influence  the  enhanced  safety  standards 
ultimately  adopted  by  DOT.  As 
discussed  below,  DOT  has  concluded 
that  it  is  inappropriate  at  this  time  to 
establish  new  standards  for  top  fittings 
protection,  but  DOT  will  continue  to 
work  with  interested  parties  on  research 
and  ongoing  discussions  aimed  at 
establishing  enhanced  consensus 
standards.  There  is,  therefore,  no 
reasonable  basis  for  the  railroads  to 
implement  Casualty  Prevention  Circular 
1178  at  this  time.  Railroads  are  free  at 
any  time  to  seek  stricter  tank  car  safety 
standards  through  a  DOT  rulemaking 
(49  CFR  106.95):  to  date,  no  rail  carrier 
has  petitioned  PHMSA  to  adopt  the  tank 
car  standards  embodied  in  Casualty 
Prevention  Circular  1178.  FRA  has 
notified  the  AAR  that  before  the  TCC 
can  implement  the  proposed 
requirements  in  Circular  1178,  the 
proposal  must  be  submitted  to  DOT  for 
approval. 


The  AAR  TCC  is  a  standing 
committee  of  the  Mechanical  Division  of 
AAR’s  Operations  and  Maintenance 
Department.  Voting  members  of  the  TCC 
include  representatives  of  AAR  member 
railroads,  as  well  as  tank  car  shipper 
and  owner  organizations,  tank  car 
builders,  and  chemical  and  industry 
associations.  In  addition,  the  Bureau  of 
Explosives  and  the  Railway  Supply 
Institute  have  non-voting  membership 
on  the  TCC.  FRA  and  PHMSA,  as  the 
Federal  agencies  responsible  for 
oversight  of  the  safety  of  hazardous 
materials  transportation  by  railroad,  also 
participate  in  the  TCC  as  nonvoting 
members. 

Under  the  HMR,  certain  functions 
related  to  hazardous  material  tank  cars 
are  delegated  to  the  TCC,  including:  (1) 
Approvals  for  construction  of  tank  cars 
meeting  DOT  specifications;  (2) 
procedures  for  repairs  or  alterations: 
and  (3)  recommending  changes  in  tank 
car  specifications.®  First,  the  HMR 
require  tank  car  manufacturers  to  obtain 
TCC  approval  for  specific  tank  car 
designs  and  construction  methods  and 
materials  and  procedures  for  repairs  and 
alterations  to  tank  cars.  The  HMR 
authorize  the  TCC  to  make  the 
determination  that  the  proposed  design, 
construction,  or  repair  procedures 
conform  to  the  applicable  DOT 
specification  requirements  and  to  issue 
the  approval.  49  CFR  179.3.  This 
authority  is  primarily  a  ministerial 
function,  designed  to  ensure  that  plans 
to  construct,  alter,  or  convert  tank  car 
tanks  conform  to  DOT  regulations.  In 
accordance  with  49  CFR  179.3(b),  the 
TCC  must  approve  construction  of  a 
tank  CM  that  meets  all  Federal 
requirements. 

When  a  party  seeks  to  construct  a 
railroad  tank  car  to  be  used  in 
hazardous  materials  service  that  does 
not  meet  a  current  DOT  specification 
(see  49  CFR  179.10-179.500-18),  the 
HMR  authorize  the  TCC  to  review  the 
proposed  specification  and  report  its 
recommendations  on  the  proposal  to 
DOT.  49  CFR  179.4.  In  this  capacity, 
DOT  benefits  greatly  from  the  technical 
expertise  of  the  TCC  members. 

However,  final  policy  judgment  lies 
with  DOT,  and  only  DOT  is  authorized 
to  approve  a  new  tank  car  specification, 
or,  through  issuance  of  a  special  permit 
in  accordance  with  49  CFR  107.101- 
.127,  the  construction  and  use  of  a  tank 
car  not  meeting  an  existing  DOT 
specification.  DOT  does  not  construe 
the  procedures  established  in  49  CFR 


^  Federal  regulations  also  require  tank  car 
facilities  to  have  quality  assurance  programs  that 
are  approved  by  AAR.  These  programs  relate  to 
construction,  life-cycle  maintenance,  and 
continuing  qualification  for  service. 


179.4  as  limitations  on  its  rulemaking 
authority. 

In  addition  to  the  approval  authority 
noted  above,  in  several  subsections  of 
Part  179  of  the  HMR,  the  TCC  is 
authorized  to  approve  fittings, 
attachments,  materials,  designs, 
methods,  and  procedures  relevant  to 
tank  car  design,  construction, 
maintenance,  repair,  and  inspection.  For 
example,  49  CFR  179.103-2(a)  provides 
that  manway  covers  “shall  be  of 
approved  design.”  Similarly,  49  CFR 
179.201-9  states  that  “a  gauging  device 
of  an  approved  design  must  be  applied 
to  permit  determining  the  liquid  level  of 
the  lading.”  In  addition,  49  CFR  179.10 
states  that  “[t]he  manner  in  which  tanks 
are  attached  to  the  car  structure  shall  be 
approved.”  In  each  instance,  the  term 
“approved”  refers  to  approval  by  the 
TCC.  See  49  CFR  179.2. 

The  primary  document  containing  the 
standards  governing  these  approvals  of 
the  TCC  is  the  Tank  Car  Manual.  The 
December  2000  version  of  the  Tank  Car 
Manual  is  incorporated  by  reference 
into  the  HMR  at  49  CFR  171.7;  thus, 
compliance  with  the  Tank  Car  Manual’s 
standards  is  required  under  the  HMR. 
Chapter  2  of  the  Tank  Car  Manual 
contains  the  AAR  requirements  for  DOT 
tank  cars.  As  noted  above,  the  TCC, 
subject  to  certain  limitations,  may 
•establish  standards  for  tank  cars  that  go 
beyond  the  standards  set  by  DOT.  For 
example,  the  Tank  Car  Manual  requires 
that  the  heads  and  shells  of  pressure 
tank  cars  constructed  of  certain  types  of 
steel  must  be  normalized;  although  DOT 
participated  in  the  discussions  leading 
to  these  standards  and  approves  of 
them,  the  tank  car  specifications 
contained  in  the  HMR  do  not  contain 
comparable  requirements.^®  However, 
as  indicated  above,  because  the 
December  2000  version  of  the  Tank  Car 
Manual  is  incorporated  by  reference 
into  the  HMR,  compliance  with  the  tank 
car  standards  specified  in  that  version  of 
the  Tank  Car  Manual  is  required  under 
the  HMR.  Under  the  Administrative 
Procedure  Act,  compliance  with  any 
other  version  of  the  Tank  Car  Manual 
would  be  required  under  the  HMR  only 
upon  the  incorporation  of  that  version 
into  the  HMR  by  reference  through 
rulemaking. 


Chapter  2  of  the  Tank  Car  Manual  also  includes 
additional  commodity  specific  tank  car 
requirements  relevant  to  certain  PIH  materials 
which  are  not  included  in  the  HMR.  See  §§2.1.2 
(hydrogen  sulfide  tank  cars)  and  2.1.4  (hydrogen 
fluoride  tank  cars). 
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VI.  Railroad  Accidents  Involving 
Hazardous  Materials  Releases  and 
Accompanying  NTSB 
Recommendations 

The  NTSB  investigated  three  recent 
accidents  involving  tank  cars 
transporting  PIH  materials,  which 
occurred  between  2002  and  2005  in 
Minot,  North  Dakota:  Macdona,  Texas; 
and  Graniteville,  South  Carolina.  In  all 
three  accidents,  the  NTSB 
recommended  that  FRA  study 
improving  the  safety  and  structural 
integrity  of  tank  cars  and  develop 
necessary  operational  measures  to 
minimize  the  vulnerability  of  tank  cars 
involved  in  accidents. 

A.  Minot 

The  accident  occurred  at 
approximately  1:30  a.m.  on  January  18, 
2002,  near  Minot,  North  Dakota,  and 
resulted  in  the  derailment  of  31  cars  of 
a  112-car  train.  Eleven  of  the  31  derailed 
(  cars  were  pressurized  tank  cars 

transporting  anhydrous  ammonia,  a 
toxic  liquefied  compressed  gas.  Five  of 
those  tank  cars  (DOT  105J300W  cars) 
received  sidewall  impacts  to  their 
shells,  causing  the  cars  to 
catastrophically  rupture  and 
instantaneously  release  their  contents. 
Approximately  146,700  gallons  of 
anhydrous  ammonia  were  released  from 
those  five  cars.  As  a  result,  a  toxic  vapor 
plume  covered  the  derailment  site  and 
.  the  surrounding  area.  The  plume  rose 
approximately  300  feet  and  gradually 
expanded  five  miles  downwind  of  the 
accident  site.  The  remaining  six 
pressurized  tank  cars  transporting 
anhydrous  ammonia  that  derailed  also 
suffered  from  shell  impacts.  Those  cars, 
DOT  105J300W,  112J340W,  and 
105S300W  cars,  gradually  released 
74,000  gallons  of  anhydrous  ammonia 
due  to  damage  to  the  cars’  fittings  or 
small  punctures  and/or  tears  to  the 
shells.  One  resident  was  fatally  injured, 
and  333  people  suffered  other  injuries 
(li  serious).  According  to  the  NTSB, 
early  in  the  emergency  response  effort, 
the  Chief  of  the  Minot  Rural  Fire 
Department  ordered  residents  in  the 
affected  area  to  shelter-in-place  (j.e., 
remain  inside  their  homes  with  the 
windows  shut).  NTSB  concluded  that 
sheltering-in-place  was  ^  effective 
emergency  response  and  credited  this 
action  with  the  relatively  low  number  of 
injuries,  as  compared  to  the  number  of 
persons  affected  by  the  vapor  plume 
(333  injviries  in  11,600  persons  affected). 

The  NTSB  determined  that  the 
probable  cause  of  the  accident  was  an 
undetected  defective  rail.  Damages  to 
rolling  stock  and  track,  as  well  as 
monetary  loss  from  the  damaged  or 


destroyed  lading,  exceeded  $2.6  million. 
As  of  March  15,  2004,  over  $8  million 
has  been  spent  on  environmental 
remediation.  Other  significant  costs 
include:  evacuation  costs,  truck  delay, 
rerouting  and  associated  out  of  service 
expenses,  expenses  for  disruption  to 
non-railroad  businesses,  and  expenses 
incurred  in  settling  claims  arising  from 
the  accident.” 

On  March  15,  2004,  the  NTSB 
released  Safety  Recommendations  R- 
04—01  through  R-04-07  as  a  result  of 
the  Minot  accident.  The  first  three 
recommendations  (R-04-01,  R-04-02, 
and  R-04-03)  pertain  to  FRA’s  oversight 
of  continuous  welded  rail  maintenance 
programs  and  are  not  relevant  to  this 
rulemaking.  The  four  remaining 
recommendations  (R-04— 04,  R-04-05, 
R-04-06,  and  R-04-07)  concern  tank 
car  structural  integrity  and  are  relevant 
to  this  rulemaking.  In  fact,  these  four 
recommendations  served  as  the  basis  for 
the  reformulation  of  FRA’s  tank  car 
research  program. Recommendations 
R-04-04  through  R-04-07  read  as 
follows: 

{R-04-04).  Conduct  a  comprehensive 
analysis  to  determine  the  impact  resistance  of 
the  steels  in  the  shells  of  pressure  tank  cars 
constructed  before  1989.  At  a  minimum,  the 
safety  analysis  should  include  the  results  of 
dynamic  fracture  toughness  tests  and/or  the 
results  of  nondestructive  testing  techniques 
that  provide  information  on  material 
ductility  and  fracture  toughness.  The  data 
should  come  from  samples  of  steel  from  the 
tank  shells  from  original  manufacturing  or 
from  a  statistically  representative  sampling  of 
the  shells  of  the  pre-1989  pressure  tank  car 
fleet. 

{R-04-05).  Based  on  the  results  of  the 
Federal  Railroad  Administration’s 
comprehensive  analysis  to  determine  the 
impact  resistance  of  the  steels  in  the  shells 
of  pressure  tank  cars  constructed  before  1989, 
as  addressed  in  Safety  Recommendation  R- 
04—04,  establish  a  program  to  rank  those  cars 
according  to  their  risk  of  catastrophic  fracture 
and  separation  4nd  implement  measures  to 
eliminate  or  mitigate  this  risk.  This  ranking 
should  take  into  consideration  operating 
temperatures,  pressures,  and  maximum  train 
speeds. 

{R-04-06).  Validate  the  predictive  model 
the  Federal  Railroad  Administration  is 
developing  to  quantify  the  maximum 
dynamic  forces  acting  on  railroad  tank  cars 
under  accident  conditions. 

{R-04-07).  Develop  and  implement  tank 
car  design-specific  fracture  toughness 
standards,  such  as  a  minimum  average 
Charpy  value,  for  steels  and  other  materials 
of  construction  for  pressure  tank  cars  used 
for  the  transportation  of  U.S.  Department  of 


"  On  October  9,  2007,  a  Federal  judge  approved 
a  $7  million  settlement  in  a  class-action  lawsuit 
between  Canadian  Pacific  Railroad  and  individuals 
affected  by  the  accident. 

See  Section  X.  infra,  for  a  more  detailed 
discussion  of  FRA's  tank  car  research  program. 


Transportation  class  2  hazardous  materials, 
including  those  in  “low-temperature” 
service.  The  performance  criteria  must  apply 
to  the  material  orientation  with  the  minimum 
impact  resistance  and  take  into  account  the 
entire  range  of  operating  temperatures  of  the 
tank  car. 

B.  FRA’s  Responses  to  the  NTSB  Tank 
Car  Recommendations  for  Minot 

In  August  2004,  the  FRA  responded  to 
NTSB  Safety  Recommendations  R-04- 
04  through  R-04-07,  which  arose  from 
the  Minot  accident.  As  for  NTSB 
Recommendation  R-04-04  and  R-04- 
05,  which  recommended  that  FRA 
analyze  the  impact  resistance  of  steels 
in  the  shells  of  pressure  tank  cars 
constructed  before  1989  and  establish  a 
program  to  rank  the  cars  according  to 
their  risk  of  fi-acture,  FRA  advised  the 
NTSB  that  the  TCC  had  developed  a 
plan  to  sample  steels  from  pre-1989 
pressure  tank  cars  and  that  a  program  to 
rank  those  cars  would  be  established. 
Because  of  FRA’s  commitment  to 
ranking  the  pre-1989  fleet,  the  NTSB 
classified  Safety  Recommendation  R- 
04-05  as  “Open — Acceptable 
Response.”  The  NTSB,  however, 
classified  Safety  Recommendation  R- 
04-04  as  “Open — Unacceptable 
Response”  because  the  Board  did  not 
believe  that  the  necessary  analysis 
would  be  completed  in  a  timely  manner. 
After  FRA  provided  additional 
information  to  the  NTSB  about  the 
sampling,  including  preliminary 
fracture  toughness  data  relating  to  the 
samples  from  the  pre-1989  tank  cars,  the 
NTSB  reclassified  Safety 
Recommendation  R-04-04  as  “Open — 
Acceptable  Response.” 

As  for  NTSB  Recommendation  R-04- 
06,  which  recommended  that  FRA 
validate  its  model  to  quantify  the 
dynamic  forces  acting  on  tank  cars  in 
accident  conditions,  the  FRA  advised 
the  NTSB  that  it  had  initiated  modeling 
programs  at  Volpe  and  the  University  of 
Illinois  at  Chicago  to  determine  in-train 
forces  on  tank  cars  involved  in  train 
derailments.  Based  on  FRA’s  response 
to  Safety  Recommendation  R-04^6,  the 
NTSB  classified  the  Recommendation  as 
“Open — Acceptable  Response.” 

Finally,  as  for  NTSB  Recommendation 
R-04-07,  which  recommended  that  FRA 
develop  tank  car  design-specific  fracture 
toughness  standards  for  steels  used  in 
pressure  tank  cars,  the  FRA  responded 
by  stating  that  more  research  was 
needed  (approximately  three  years)  to 
address  tank  car  design-specific  fracture 
toughness  standards.  Because  the  NTSB 
believed  there  were  existing  solutions 
and  accident  findings  from  which  to 
gauge  fi’acture  toughness  values,  such  as 
Charpy  impact,  in  June  2005,  the  NTSB 
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classified  the  FRA  response  to  Safety 
Recommendation  R-04-07  as  “Open — 
Unacceptable  Response.”  Since  Jime 

2005,  AAR,  in  cooperation  with  FRA, 
has  developed  standards  that  ensure  a 
minimum  level  of  impact  resistance  for 
normalized  steel  and  that  require  that 
Charpy  tests  be  performed  in  the 
orientation  of  the  sample  material  with 
the  lowest  impact  property.  In  July 

2006,  the  NTSB  determined  that  FRA 
had  made  progress  on  the  development 
of  fracture  toughness  standards,  and  it 
reclassified  Safety  Recommendation  R- 
04-07  “Open — Acceptable  Response.” 

C.  Macdona 

The  accident  occurred  at 
approximately  5  a.m.  on  June  28,  2004, 
in  Macdona,  Texas,  and  resulted  in  the 
derailment  of  four  locomotives  and  36 
cars  belonging  to  two  trains  that 
collided  while  traveling  on  the  same 
track  in  opposing  directions.  As  the 
eastbound  123-car  train  was  attempting 
to  leave  the  main  line  to  enter  a  parallel 
siding,  it  was  struck  midpoint  by  a 
westbound  train  traveling  on  the  same 
main  line  track.  The  16th  car  of  the 
westbound  train  was  a  pressurized  tank 
car  transporting  chlorine,  a  toxic 
liquefied  compressed  gas.  This  tank  car, 
a  DOT  105A500W  car,  was  punctured  in 
the  lower  quadrant  of  the  tank  car  head 
and  the  punctiue  terminated  one  inch 
beyond  the  seam  joining  the  tank-head 
to  the  tank  shell.  The  tank  car 
instantaneously  released  approximately 
9,400  gallons  of  chlorine,  and  a  toxic 
vapor  plume  engulfed  the  accident  area 
to  a  radius  of  at  least  700  feet  before 
drifting  away  from  the  site.  The  NTSB 
noted  that  the  vapor  cloud  drifted  with 
the  wind  from  the  accident  site  and 
traveled  in  a  northwesterly  direction 
toward  several  residential  areas  within 
the  city  of  San  Antonio.  NTSB  further 
noted  that  Sea-World,  a  large 
commercial  entertainment  venue,  was 
about  10  miles  northwest  of  Macdona  in 
the  path  of  the  chlorine  vapor  cloud. 

The  NTSB  determined  that  the 
probable  cause  of  the  accident  was  UP 
train  crew  fatigue  that  resulted  in  the 
failure  of  the  engineer  and  conductor  to 
appropriately  respond  to  wayside 
signals  governing  the  movement  of  their 
train.  Thirty-three  persons  were  injured, 
three  fatally  (including  the  UP  train 
conductor  and  two  occupants  of  a 
residence  located  near  the  accident 
site). Damages  to  rolling  stock,  track 


The  crew  of  the  striking  train  survived  the 
collision  and  exited  the  locomotive  unassisted,  but 
could  not  escape  the  chlorine  gas.  The  conductor 
and  engineer  were  able  to  walk  some  distance  from 
the  collision  where  they  were  transported  to 
hospitals.  The  engineer  was  treated  and  released, 
the  conductor  died  several  hours  later  from 


and  signal  equipment  were  estimated  at 
$6.3  million.  As  of  July  20,  2006, 
$150,000  was  spent  to  clean-up 
environmental  consequences.  Other 
significant  costs  include:  Evacuation 
costs,  truck  delay,  rerouting  and 
associated  out  of  service  expenses, 
expenses  for  disruption  to  non-railroad 
businesses,  and  expenses  incurred  in 
settling  claims  arising  from  the  accident. 

On  July  20,  2006,  the  NTSB  released 
Safety  Recommendations  R-06-14  and 
R-06-15  as  a  result  of  the  Macdona 
accident.  Although  neither 
recommendation  specifically  addressed 
the  vulnerability  of  tank  cars  involved 
in  an  accident,  the  NTSB  stated  that  the 
successful  and  timely  implementation 
of  Safety  Recommendations  R-04-04 
through  R-04-07  (recommendations 
from  the  Minot  accident)  and  R-05-16 
through  R-05-17  (recommendations 
from  the  Graniteville  accident  discussed 
below)  may  have  prevented/mitigated 
the  Macdona  accident  and  any  future 
catastrophic  releases  of  hazardous 
materials  from  pressurized  tank  cars 
involved  in  an  accident. 

D.  Graniteville 

The  accident  occurred  at 
approximately  2:30  a.m.  on  January  6, 
2005,  in  Graniteville,  South  Carolina, 
when  a  freight  train  was  improperly 
switched  from  a  main  line  track  onto  an 
industry  track  and  struck  an 
unoccupied,  parked  train  head-on,  on  a 
rail  spur  leading  to  a  textile 
manufacturing  facility.  The  collision 
resulted  in  the  derailment  of  three 
locomotives  and  17  cars  belonging  to 
the  two  trains.  Three  of  the  17  derailed 
cars  were  pressurized  tank  cars 
transporting  chlorine.  One  tank  car,  a 
DOT  105J500W  car,  was  punctured  in 
the  shell  by  the  coupler  of  another  car, 
and  instantaneously  released 
approximately  9,220  gallons  of  chlorine, 
creating  a  toxic  vapor  plume  that 
engulfed  the  surrounding  area. 

The  NTSB  concluded  mat  the 
probable  cause  of  the  accident  was  the 
failure  of  a  train  crew  to  return  a  main 
line  switch  to  the  normal  position  after 
the  crew  completed  work  at  the 
Avondale  Mills’  industry  track.  As  a 
result  of  the  chlorine  release,  5,400 
people  within  a  1-mile  radius  of  the 
derailment  site  were  evacuated  for 
several  days.  Nine  persons  were  fatally 
injured  and  554  sustained  other  injuries 
(75  requiring  hospitalization).  The  nine 
persons  fatally  injured  included  the 
train  engineer,  six  employees  of  the 


inhalation  of  the  toxic  gas.  Given  that  both  crew 
members  survived  the  collision,  no  fatalities  or 
serious  injuries  would  have  resulted  from  the 
accident  had  a  tank  car  of  chlorine  not  been 
punctured. 


textile  manufacturing  facility,  Avondale 
Mills,  a  truck  driver  at  one  of  Avondale 
Mills’  facilities,  and  an  individual  in  a 
residence  south  of  the  accident  site.^** 
Noting  that  emergency  responders  were 
enroute  to  the  scene  within  two  minutes 
of  the  accident  occurring  and  that 
emergency  responders  used  a 
“particularly  efficient  and  expeditious 
means”  of  evacuating  affected  persons, 
the  NTSB  concluded  that  the  emergency 
response  efforts  were  “timely, 
appropriate,  and  effective.’’^^  The  Board 
noted,  however,  that  despite  these 
emergency  response  efforts,  the  eight 
civilian  fatalities  were  determined  to 
have  resulted  from  asphyxia  that 
occurred  within  minutes  of  exposure  to 
chlorine  gas.  In  other  words,  the 
fatalities  occurred  within  the  minutes 
that  passed  before  emergency 
responders  arrived  on  the  scene  or  were 
able,  because  of  the  toxic  fumes,  to 
begin  a  safe  search  and  rescue  effort.’® 
The  property  damage,  including 
damages  to  the  rolling  stock  and  track, 
exceeded  $6.9  million.  Other  significant 
costs  include:  evacuation  costs,  truck 
delay,  rerouting  and  associated  out  of 
service  expenses,  expenses  for 
disruption  to  non-railroad  businesses, 
costs  to  affected  local  governments  and 
residents,  as  well  as  expenses  incurred 
in  settling  claims  arising  from  the 
accident.  According  to  financial 
documents  produced  by  NS,  the  railroad 
recorded  $41  million  of  expenses 
related  to  the  accident  in  2005  and  it  is 
estimated  that  the  costs  of  the 
Graniteville  accident  were 
approximately  $138  million,  excluding 
chlorine  cleanup  costs. This  cost 
estimate  likely  greatly  underestimates 
the  actual  costs  incurred  by  those 
affected  by  the  accident.  For  example, 
according  to  various  South  Carolina 
State  Emergency  Operations  Center  and 
U.S.  Environmental  Protection  Agency 
Situation  Reports,’®  schools  were  closed 
for  several  days,  mail  service  for  the 


'‘'As  was  the  case  in  the  Macdona  accident,  both 
train  crew  members  survived  the  collision  (the 
engineer  died  later  from  exposure  to  the  gas).  Given 
that  both  crew  members  survived  the  collision,  no 
fatalities  or  serious  injuries  would  have  resulted 
from  the  accident  had  a  tank  car  of  chlorine  not 
been  punctured. 

"•NTSB,  Railroad  Accident  Report,  NTSB/RAR- 
05/04,  Collision  of  Norfolk  Southern  Freight  Train 
192  With  Standing  Norfolk  Southern  Local  Train 
P22  with  Subsequent  Hazardous  Materials  Release 
at  Graniteville.  South  Carolina,  (]an.  6,  2005),  at  p. 
40,  Available  at  http://www.regulations.gov  in 
docket  no.  FRA-2006-25169  and  at  http:// 
www.ntsb.gov  (Graniteville  Report). 

'B/d. 

Norfolk  Southern  Corporation,  Quarterly 
Financial  Review,  Fourth  Quarter  2006,  at  p.  4. 
(downloaded  at  http://www.nscorp.com/nscportal/ 
nscorp/pdf/financial_q4_06.pdf). 

'■Available  at  http://www.epa.osc.org. 
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evacuated  areas  had  to  be  forwarded  to 
a  neighboring  post  office,  and 
preliminary  estimates  of  costs  to  Aiken 
County  were  in  the  millions  due  to 
potential  damage  to  electrical  systems 
and  equipment  within  homes  and 
businesses,  the  cost  of  the  first  response 
and  recovery  operations,  damage  to  fire 
and  EMS  response  vehicles,  and  the 
treatment  of  the  victims. 

The  fate  of  Avondale  Mills,  the  textile 
manufacturing  company  with  four 
facilities  within  the  vicinity  of  the 
accident,  illustrates  the  significant  long¬ 
term  economic  impacts  that  may  result 
from  catastrophic  hazardous  materials 
transportation  accidents.  In  July  2006, 
after  spending  $140  million  on  cleaning, 
re-cleaning,  repairs,  and  damage 
mitigation  as  a  result  of  the  derailment, 
Avondale  Mills  reported  that  it  was 
unable  to  recover  financially  from  the 
derailment  and  closed  its  10  mills  in 
South  Carolina  and  Georgia.  The 
company  cited  irrevocable  damage  to  its 
core  facilities,  as  well  as  market  and 
production  losses  caused  by  the 
derailment.  For  example,  the  Company 
was  unable  to  identify  cleaning  and 
restoration  protocols  that  would 
successfully  or  economically  halt  the 
chlorine’s  corrosive  effects,  repair  the 
damage  caused  by  the  chlorine 
exposure,  cmd  return  the  affected 
facilities  and  equipment  to  their  pre- 
derailment  condition.  As  a  result,  the 
Company  was  faced  with  the  expensive 
replacement  of  damaged  assets  in 
addition  to  the  lost  business,  higher 
manufacturing  costs,  and  lower  profits 
related  to  the  reduction  in  productive 
capacities  resulting  from  the 
derailment.’**  At  the  time  of  its  closure, 
Avondale  Mills  employed 
approximately  4,000  people. 

Although  the  costs  of  associated  legal 
claims  resulting  from  the  derailment  are 
still  accumulating,  in  May  2006, 
Avondale  Mills  reached  a  $215  million 
settlement  with  its  primary  property 
and  casualty  insiurer  for  all  claims 
related  to  the  derailment.  Even  with  this 
multi-million  dollar  settlement, 
Avondale  Mills’  management  believed 
that  the  amount  was  substantially  less 
than  the  full  value  of  the  losses  incurred 
as  a  result  of  the  derailment.  2**  In  June 
2006,  a  Federal  judge  approved  a  class- 
action  settlement  in  excess  of  $10.5 
million  between  Norfolk  Southern  and 
almost  500  individuals  who  claimed 
they  suffered  serious  injuries  after  the 
derailment.  In  May  2005,  Norfolk 


'®See  Avondale  Incorporated,  Notes  to 
Consolidated  Financial  Statements  (Unaudited),  at 
note  1  (Aug.  25,  2006).  Available  at  http:l/ 
www.sec.gov. 

^°ld. 


Southern  announced  that  it  had  reached 
agreement  on  settlements  for 
Graniteville  residents  and  businesses 
that  were  evacuated  as  a  result  of  the 
derailment,  but  did  not  seek  medical 
attention.  Under  the  terms  of  this 
settlement,  Norfolk  Southern  offered 
each  resident  who  was  evacuated,  but 
did  not  seek  medical  attention  within  72 
hours  of  the  accident  a  flat  amount  of 
$2,000  for  the  evacuation  plus  $200  per 
person  per  day  of  the  evacuation.  These 
amounts  are  separate  from  any  property 
damage  claims.  Norfolk  Southern  settled 
separately  with  the  families  of  the  nine 
people  killed  as  a  result  of  the  accident. 

On  December  12,  2005,  the  NTSB 
released  Safety  Recommendations  R- 
05-14  through  R-05-17  as  a  result  of 
the  Graniteville  accident.  The  first 
recommendation  (R-05-14)  pertains  to 
railroad  switching  devices  and  is  not 
directly  relevant  to  this  rulemaking.  The 
three  remaining  Safety 
Recommendations  (R-05-15,  R-05-16, 
and  R-05-17)  relate  to  operating  speeds 
in  non-signaled  territory,  as  well  as  the 
transportation  of  PIH  materials  and 
other  hazardous  materials  that  may  pose 
inhalation  hazards  in  the  event  of 
unintentional  release. 

Recommendations  R-05-15  through  R- 
05-1 7  read  as  follows: 

(R-05-15}.  Require  railroads,  in  non- 
signaled  territory  and  in  the  absence  of 
switch  position  indicator  lights  or  other 
automated  systems  that  provide  train  crews 
with  advance  notice  of  switch  positions,  to 
operate  those  trains  at  speeds  that  will  allow 
them  to  be  safely  stopped  in  advance  of 
misaligned  switches. 

(R-05-16).  Require  railroads  to  implement 
operating  measures,  such  as  positioning  tank 
cars  toward  the  rear  of  trains  and  reducing 
speeds  through  populated  areas,  to  minimize 
impact  forces  from  accidents  and  reduce  the 
vulnerability  of  tank  cars  transporting 
chlorine,  anhydrous  ammonia,  and  other 
liquefied  gases  designated  as  poisonous  by 
inhalation. 

(R-05-1 7).  Determine  the  most  effective 
methods  of  providing  emergency  escape 
breathing  apparatus  for  all  crewmembers  on 
freight  trains  carrying  hazardous  materials 
that  would  pose  an  inhalation  hazard  in  the 
event  of  unintentional  release,  and  then 
require  railroads  to  provide  these  breathing 
apparatus  to  their  crewmembers  along  with 
appropriate  training. 

In  addition,  noting  that  the  punctured 
car  was  among  the  strongest  tank  cars  in 
service,  the  NTSB  concluded  that  even 
the  “strongest  tank  cars  in  service  can 
be  punctured  in  accidents  involving 
trains  operating  at  moderate  speeds.’’ 
The  NTSB  then  repeated  its  concern  for 
crashworthiness  integrity  of  railroad 


tank  cars  by  restating  what  it  said,  in 
part,  in  response  to  the  Minot  accident: 

Improvements  in  the  crashworthiness  of 
pressure  tank  cars  can  be  realized  through 
the  evaluation  of  alternative  steels  and  tank 
car  performance  standards.  The  ultimate  goal 
of  this  effort  should  be  the  construction  of 
railroad  tank  cars  that  have  sufficient  impact 
resistance  and  that  eliminate  the  risk  of 
catastrophic  brittle  failures  under  all 
operating  conditions  and  in  all 
environments.  Achieving  such  a  goal  does 
not  necessarily  require  the  construction  of  a 
tank  car  that  is  puncture-proof;  it  may  only 
require  construction  of  a  car  that  will  remain 
intact  and  slowly  leak  its  contents  if  it  is 

punctured. 22 

E.  ERA’S  Responses  to  the  NTSR  Tank 
Car  Recommendations  for  Graniteville. 

On  June  30,  2006,  the  FRA  responded 
to  NTSB  Safety  Recommendations  R- 
05-15  through  R-05-17,  which  arose 
from  the  Graniteville  accident.  As  for 
NTSB  Recommendation  R-05-15, 
which  recommended  that  railroads  be 
required,  under  certain  conditions,  to 
operate  trains  at  lower  speeds  in  non- 
signaled  territory,  the  FRA  informed  the 
NTSB  that  the  Recommendation  was  not 
feasible  for  operational  and  economic 
reasons.  From  an  operational 
standpoint,  depending  on  the  terrain  at 
the  switches  and  the  train  make-up, 
train  braking  could  prove  difficult, 
generating  excessive  in-train  forces  that 
could  cause  derailments.  From  an 
economic  standpoint.  Recommendation 
R-05-15  would  impede  the  movement 
of  trains,  especially  on  tracks  where 
many  switches  exist,  thereby  causing 
train  delays  and  an  increase  in  running 
time.  The  FRA  also  explained  that 
Recommendation  R-05-15  was  overly 
broad  in  that  it  would  apply  to  all 
trains,  regardless  of  lading.  The  NTSB 
classified  Safety  Recommendation  R- 
05-15  as  “Open — Response  Received.’’ 

As  for  NTSB  Recommendation  R-05- 
16,  which  suggested  that  FRA  require 
railroads  to  position  tank  cars  towards 
the  rear  of  trains  and  reduce  their 
speeds  through  populated  areas,  the 
FRA  advised  the  NTSB  that  it  would  be 
imprudent  to  require  the  placement  of 
tank  cars  carrying  PIH  materials  at  the 
rear  of  trains  for  several  reasons.  First, 
the  placement  of  tank  cars  carrying  PIH 
materials  at  the  rear  of  trains  could 
expose  the  cars  to  the  consequences  of 
rear-end  collisions.  Second,  FRA’s 
research  demonstrates  that  the  preferred 
location  for  loaded  cars  is  towards  the 
front  of  trains  because,  upon  braking, 
heavy  cars  decelerate  more  slowly  than 
empty  cars.  If  loaded  cars  are  placed 
towards  the  rear  of  trains,  they  would 
push  the  more  rapidly  decelerating  cars 


22/d. 


^'Graniteville  Report  at  p.  51. 
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in  front  of  them  and  generate  higher  buff 
forces.  Finally,  the  switching  of  railroad 
cars  to  position  tank  cars  containing  PIH 
materials  at  the  rear  of  trains  involves 
the  risk  of  increased  yard  accidents  and 
employee  injuries  resultipg  from 
additional  switching.  In  its  response  to 
NTSB  Recommendation  R-05-16,  the 
FRA  also  noted  several  practical 
difficulties  with  slowing  trains  on  a 
location-by-location  basis  (including  the 
dangers  of  introducing  additional  train 
handling  challenges,  the  impact  of  such 
a  speed  restriction  on  the  efficiency  and 
capacity  of  the  rail  network,  as  well  as 
the  potential  negative  effect  that  slowing 
operations  could  have  on  communities 
located  along  the  track).  Nonetheless,  in 
its  response,  FRA  stated  that  it  would 
review  the  potential  costs  and  benefits 
of  slowing  trains  carrying  certain  toxic 
commodities.  The  NTSB  classified 
Safety  Recommendation  R-05-16  as 
“Open — Response  Received.” 

As  for  NTSB  Recommendation  R-05- 
17,  which  recommended  that  FRA 
examine  the  most  effective  methods  of 
providing  emergency  escape  breathing 
apparatus  for  crewmembers  on  trains 
carrying  PIH  materials,  FRA  explained 
to  the  NTSB  that  it  would  initiate  a 
study  of  potential  breathing  apparatus 
for  use  by  crewmembers  of  freight  trains 
carrying  TIH  materials.  Based  on  FRA’s 
response  to  Safety  Recommendation  R- 
05-17,  the  NTSB  classified  the 
Recommendation  as  “Open — 
Acceptable  Response.” 

The  NTSB  Safety  Recommendations 
referenced  in  this  section  above  and  the 
publicly  available  responses  to  themic.i 
may  be  found  on  the  http://  li  t  ' 
www.regulations.gov  Web  site  under 
docket  number  FRA-2006-25169. 

VII.  Evaluating  the  Risk  Related  to 
Potential  Catastrophic  Releases  From 
PIH  Tank  Cars  in  the  Future 

Although  it  is  not  possible  to 
accurately  determine  the  probability  of 
future  occurrences  of  railroad  accidents 
that  would  result  in  the  catastrophic 
release  of  hazardous  materials,  it  is 
unrealistic  to  assume  that  absent  the 
improvements  proposed,  consequences 
from  future  accidents  involving 
hazardous  materials  tank  cars  would  be 
of  the  same  order  of  frequency  and 
severity  as  in  the  past.  In  fact,  absent  the 
improvements  proposed,  one  or  more 
events  could  be  significantly  more 
severe  than  experienced  thus  far.  All 
that  would  be  required  would  be  the 
necessary  environmental  conditions 
(concentrating  and  channeling  a  gas 
plume  at  ground  level),  an  exposed 
population  of  scores  or  hundreds  within 
the  path  of  the  plume,  and  an  ineffective 
or  delayed  emergency  response  (either 


due  to  deficiencies  in  the  emergency 
response  process  or  because  of  safety 
risks  posed  to  emergency  responders 
prohibiting  emergency  responders  from 
entering  an  accident  area). 

Each  of  the  three  accidents  discussed 
in  section  VI  above  share  certain 
similarities  that  effectively  minimized 
the  catastrophic  results  of  the  accidents. 
Each  accident  occurred  in  a  relatively 
rural  area,  thereby  limiting  the 
population  exposed  to  the  hazardous 
materials  release.  Each  accident 
occurred  during  the  early  morning 
hours,  while  most  of  the  surrounding 
populations  were  in  their  homes  and 
not  in  the  immediate  accident  vicinity. 
The  meteorological  conditions  at  the 
time  of  each  accident  effectively  limited 
the  speed  at  which  the  resulting  toxic 
plumes  expanded  and  the  distance  over 
which  the  plumes  expanded.  Had  any  of 
the  accidents  occurred  in  a  more 
densely  populated  area  or  later  in  the 
day,  it  is  likely  that  many  more  people 
would  have  been  exposed  to  the  toxic 
plumes.  Had  the  meteorological 
conditions  at  the  time  of  any  of  the 
accidents  been  different  (e.g.,  wind 
speed  or  direction,  temperature, 
barometric  pressure,  or  humidity)  it  is 
possible  that  the  plumes  could  have 
expanded  more  than  what  actually 
occurred,  again,  exposing  many  more 
people  to  the  toxic  chemicals.  To 
demonstrate  the  potential  affects  of 
different  accident  conditions,  such  as 
location,  time  of  day,  or  the  weather,  the 
circumstances  surrounding  the 
Graniteville  and  Minot  accidents  are 
discussed  below. 

A.  Graniteville 

Graniteville  is  a  mixed  rural  and 
suburban  area  of  Aiken  County,  South 
Carolina,  with  a  population  of  “ 
approximately  7,000.23  Graniteville  lies 
in  a  relatively  shallow  valley, 
approximately  200  feet  above  sea  level. 
The  terrain  surrounding  the  accident 
site  is  approximately  225  feet  above  sea 
level,  with  the  elevation  of  the  industry 
track  where  the  accident  occurred 
moderately  decreasing  as  the  track 
extends  north  and  west  towards  the 
Avondale  Mills  plant.  The  January  6, 
2005,  accident  occurred  at  2:30  in  the 
morning,  a  time  at  which  most 
individuals  were  asleep  in  their  homes 
and  very  few  individuals  were  on  the 
premises  of  the  Avondale  Mills  plant. 

At  the  time  of  the  accident,  a  light  wind 
was  blowing  in  a  south-southwest 
direction,  the  temperature  was 


As  of  2006,  the  approximate  population  of 
Aiken  County  was  152,000.  U.S.  Census  Bureau, 
State  &  County  QuickFacts  (available  at  http:// 
quickfacts.census.gov). 


approximately  55°  F,  and  humidity  was 
high. 

The  NTSB  concluded  that 
approximately  120,000  pounds  (9,218 
gallons)  of  liquefied  chlorine  was 
released  before  emergency  responders 
arrived  on  the  scene.^**  The  chlorine 
settled  in  low  areas  around  the  railroad 
tracks  and  the  plume  expanded  to  the 
west  of  the  accident  site  and  into  the 
Avondale  Mills  plant,  generally 
following  the  local  topography,  running 
downhill  to  the  south  and  west,^^  before 
being  blown  to  the  north  by  light  winds 
where  it  hovered.  The  NTSB  concluded 
that  based  on  emergency  responder 
observations  and  the  locations  of  those 
receiving  fatal  injuries,  the  cloud 
extended  at  least  2,500  feet  to  the  north; 
1,000  feet  to  the  east;  900  feet  to  the 
south;  and  1,000  feet  to  the  west. 

The  area  to  the  east  of  the  accident 
site  and  extending  in  a  southerly 
direction  is  primarily  a  residential  area. 
To  the  west  and  extending  in  a 
northerly  direction  are  several 
moderate-  to  large-sized  industrial  plant 
facilities,  some  of  which  operate 
continuously.  A  small  commercial/retail 
district  is  just  north  of  the  accident  site. 

Given  the  demographics  and 
topography  surrounding  the  accident 
site,  had  the  accident  occurred  at  a 
different  time  of  day,  or  had  any  of  the 
meteorological  variables  been  different 
(e.g.,  wind  speed  or  direction, 
temperature,  barometric  pressure,  or 
humidity),  it  is  likely  that  many  more 
people  would  have  been  exposed  to  the 
chlorine  plume.  For  instance,  if  the 
accident  had  occurred  while  the 
Avondale  Mills  plant  was  fully  staffed, 
or  during  an  afternoon  shift  change, 
hundreds  of  individuals  could  have 
been  exposed.  In  addition,  a  middle 
school  is  located  approximately  1,000 
feet  north  of  the  accident  site  (well 
within  the  area  of  the  plume  that  did 
occur).  Had  the  accident  happened 
while  school  was  in  session, 
approximately  500  students  and  scores 
more  school  personnel  could  have  been 
exposed  to  the  toxic  plume. 

Similarly,  had  any  meteorological 
variables  been  different  (e.g.,  wind 
speed  or  direction,  temperature, 
barometric  pressure,  or  humidity),  it  is 
likely  that  the  chlorine  plume  could 
have  expanded  more  rapidly  and 
affected  a  greater  area  than  it  did.  For 
instance,  at  the  time  of  the  accident,  a 


2<  Note;  The  vaporization  of  liquefied  chlorine  at 
32  °F  at  atmospheric  pressure  can  generate  a 
gaseous  cloud  with  a  volume  450  times  greater  than 
the  volume  of  the  liquid  released.  See  Graniteville 
NTSB  Report  at  49  (citation  omitted). 

25  Because  chlorine  gas  is  heavier  than  air  with 
a  vapor  density  of  2.5  at  32  °F,  it  will  seek  the 
lowest  point  in  the  immediate  area. 
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light  wind  was  blowing  in  a  south- 
southwest  direction.  If  the  wind  had 
been  blowing  at  the  same  intensity,  but 
in  a  south-southeast  direction,  the 
chlorine  plume  could  have  hovered  over 
the  southeasterly  side  of  the  accident 
site,  rather  than  the  northwesterly  side. 
Southeast  of  the  accident  site  is 
primarily  a  residential  area  and  given 
the  size  of  the  plume  that  did  result,  the 
plume  could  have  endangered 
approximately  185  homes.  Given  the 
average  household  size  of  2.68  in  Aiken 
County,2B  almost  500  people  to  the 
southeast  of  the  accident  site  could  have 
been  exposed  to  vapors  above  the 
ERPG-3  level  causing  significantly  more 
casualties  and  fatalities. We  note  as 
well  that  the  high  humidity  at  the  time 
of  the  accident  limited  the  plume’s  rate 
of  expansion  because  the  chlorine 
reacted  with  the  moisture  in  the  area 
(effectively  diluting  the  chlorine)  to 
form  a  weak  hydrochloric  acid.  This 
weak  hydrochloric  acid,  a  highly 
corrosive  liquid,  then  accumulated  in 
low  lying  areas  and  on  the  abundant 
vegetation  surrounding  the  accident 
site,  limiting  the  expansion  of  the 
plume.  At  the  time  of  the  accident  the 
outside  temperate  was  approximately  55 
°F.  As  the  hTTSB  noted,  the  liquefied 
chlorine  rapidly  vaporized  and 
expanded  when  it  spilled  from  the  tank 
car,  but  the  sudden  release  of  the  gas 
caused  the  product  remaining  in  the 
tank  car  to  auto-refrigerate  and  remain 
in  a  liquid  state,  slowing  the  release  of 
additional  gas. 2“  Had  it  been  warmer, 
the  higher  temperature  could  have 
provided  additional  energy  for  the 
chlorine  to  expand,  and  it  is  likely  that 
the  chlorine  plume  would  have 
expanded  faster. 

B.  Minot 

The  Minot  accident  occurred  at 
approximately  1:30  in  the  morning,  a 
time  at  which  most  individuals  were 
sleeping  inside  their  homes  with  their 
windows  closed.  Almost 


U.S.  Census  Bureau,  American  FactFinder 
(available  at  http://factfinder.census.gov). 

“ERGP-3  level”  refers  to  the  American 
Industrial  Hygiene  Association's  (AIHA)  Emergency 
Response  Planning  Guideline  level  3  which  means 
“It]he  maximum  airborne  concentration  below 
which  it  is  believed  that  nearly  all  individuals 
could  be  exposed  for  up  to  one  hour  without 
experiencing  or  developing  life-threatening  health 
effects.”  See  AIHA,  Emergency  Response  Planning 
Committee,  Procedures  and  Responsibilities,  at  1 
(Nov.  1,  2006)  (downloaded  from  http:// 
www.aiha.org}.  According  to  AIHA  the  ERGP  levels 
are  intended  as  health  based  guideline 
concentrations  for  single  exposures  to  chemicals 
and  the  levels  are  commonly  used  in  the  emergency 
response  planning  industry  for  assessing  the 
adequacy  of  accident  prevention  and  emergency 
response  plans.  Id. 

2*Graniteville  Report  at  11,  49. 


instantaneously,  approximately  146,700 
gallons  of  anhydrous  ammonia  were 
released  as  five  tank  cars 
catastrophically  ruptured.  A  toxic  vapor 
plume  formed  almost  immediately.  The 
plume  rose  approximately  300  feet  and 
gradually  expanded  five  miles 
downwind  of  the  accident  site  and  over 
a  population  of  about  11,600  people 
(approximately  one-third  the  population 
of  the  City  of  Minot).  The  outside 
temperature  at  the  time  of  the  accident 
was  -  6  °F,  a  light  snow  had  fallen 
earlier  in  the  day  and  a  large  amount  of 
residual  snow  was  on  the  ground. 

Recognizing  the  smell  of  the 
chemical,  the  responsible  fire  chief 
immediately  determined  that  the 
leaking  material  was  anhydrous 
ammonia.  Because  of  the  large  amount 
of  anhydrous  ammonia  released, 
emergency  responders  were  unable  to 
enter  the  accident  area  for 
approximately  three  hours.  Within  15 
minutes  of  the  accident,  however,  911 
operators  were  advising  residents  in  the 
affected  area  to  shelter-in-place  (i.e., 
remain  inside  their  homes  with  the 
windows  shut)  and  the  emergency  room 
of  a  local  hospital  was  notified  of  the 
derailment. 

Upon  notification  of  the  derailment, 
the  hospital  activated  its  disaster  plan 
and  staff  secured  the  facility  against  the 
hazardous  vapors  by  shutting  down  air 
handlers,  setting  up  a  portable  air¬ 
handling  unit  in  the  emergency  room, 
and  establishing  an  alternate  emergency 
room  entrance  away  from  the  vapor 
cloud.  Within  three  hours  of  the 
accident,  the  ammonia  cloud  had 
drifted  to  and  encompassed  the 
hospital.  Nevertheless,  throughout  the 
incident,  the  hospital  treated 
approximately  300  people. 

Ultimately,  one  resident  of  the 
neighborhood  nearest  the  derailment 
site  was  fatally  injured,  two  residents 
were  seriously  injured,  and  60-65 
residents  were  rescued  hours  after  the 
derailment.  All  three  residents  that  were 
seriously  injured  left  the  protective 
confines  of  their  homes  and  were 
directly  exposed  to  the  anhydrous 
ammonia  cloud  for  a  prolonged  period 
of  time  (given  the  time  of  day  and 
widespread  power  outages  as  a  result  of 
the  accident,  it  is  unknown  whether 
these  individuals  had  heard  or  seen  any 
of  the  emergency  directives  to  shelter- 
in-place).  As  a  result  of  the  accident, 
nine  other  people  sustained  serious 
injuries,  and  322  people,  including  the 
two  train  crew  members,  sustained 
minor  injuries. 

The  NTSB  concluded  that  sheltering- 
in-place  was  an  effective  emergency 
response  and  credited  this  action  with 
the  relatively  low  number  of  injuries,  as 


compared  to  the  number  of  persons 
affected  by  the  vapor  plume 
(approximately  330  injuries  in  11,600 
persons  affected).  However,  had  this 
accident  happened  at  another  time  of 
day,  possibly  during  the  morning 
commuting  hours  when  people  are 
generally  not  at  home,  or  if  emergency 
responders  did  not  promptly  direct 
residents  to  shelter-in-place,  or  if  the 
local  hospital  had  not  taken  appropriate 
measures  to  protect  itself  from  the 
plume,  the  consequences  of  the  release 
could  have  been  much  worse  than  what 
occurred  on  January  18,  2002. 

Similar  to  the  meteorological 
circumstances  surrounding  the 
Graniteville  accident,  had  the 
atmospheric  variables  been  different 
(particularly,  the  temperature  at  the 
time  of  the  accident),  it  is  likely  that 
many  more  people  could  have  been  at 
risk  of  exposure  to  the  toxic  plume.  The 
low  atmospheric  temperature  at  the  time 
of  the  accident  helped  to  keep  the 
ammonia  plume  close  to  ground  level  as 
it  traveled  downwind  and  also 
minimized  the  chemical’s  vaporization, 
accordingly  limiting  the  spreading  of 
the  plume.  Had  this  accident  happened 
in  the  spring  or  summer,  or  any  other 
time  of  warmer  temperatures,  windows 
in  the  homes  may  have  been  open  and 
it  is  likely  that  the  ammonia  plume 
would  have  expanded  more  rapidly, 
thus  exposing  a  greater  population  to 
the  chemical. 

Although  the  Minot,  Macdona,  and 
Graniteville  accidents  each  occurred 
during  the  early  morning  hours,  while 
most'of  the  surrounding  populations 
were  in  their  homes  and  not  in  the 
iinmediate  accident  vicinity,  because 
hazardous  material  transportation  is  not 
limited  to  early  morning  transportation, 
any  of  the  accidents  could  have 
occurred  later  in  the  day,  when 
neighboring  factories  were  fully  staffed, 
schools  were  in  session,  and 
unsuspecting  individuals  were 
otherwise  outside  of  the  protective 
confines  of  their  homes  and  workplaces 
going  about  their  daily  routines.  As  an 
example,  at  approximately  11  a.m.  on 
October  10,  2007,  a  CSX  train 
transporting  mixed  ft'eight  of  grain, 
lumber,  and  tank  cars  of  various 
hazardous  materials,  derailed  in 
Painesville,  Ohio,^^  resulting  in  an 
explosion  and  subsequent  fire  as 
hazardous  materials  were  released  to  the 
environment.  Although  the  train  was 
reportedly  not  carrying  any  toxic 
inhalation  hazard  materials,  and  no 
injuries  were  reported,  600  people 


Painesville  is  located  approximately  30  miles 
from  Cleveland  and  has  an  estimated  population  of 
20,000. 
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(including  over  300  children  from  a 
nearby  elementary  school)  within  a  half 
mile  radius  of  the  train  derailment  were 
evacuated. 

Although  the  Minot,  Macdona,  and 
Graniteville  accidents  each  occurred  in 
a  relatively  rural  area,  the  accidents 
could  have  occurred  anywhere, 
including  in  the  midst  of  major 
metropolitan  areas.  The  Minot  accident 
was  caused  by  an  undetected  defective 
rail.  A  crew’s  failure  to  appropriately 
respond  to  wayside  signals  governing 
movement  of  their  train  led  to  the 
Macdona  accident.  The  Graniteville 
accident  was  caused  by  a  train  crew’s 
failure  to  correctly  align  a  switch.  Each 
of  these  “causes”  could  have  occurred 
in  close  proximity  to  a  metropolitan 
area,  thus  potentially  impacting  a  much 
larger  population  of  people.  The 
Painesville,  Ohio,  incident,  although  not 
an  accident  with  catastrophic  results, 
illustrates  this  point.  As  a  Cleveland 
City  Councilman  noted,  had  the 
derailment  occurred  closer  to  Cleveland, 
more  than  8,000  people  could  have  been 
affected. 

VIII.  The  Railroad  Industry’s  Liability 
and  the  Impact  of  Accidents  Involving 
the  Shipment  of  PIH  Materials  on 
Insurance  Costs  and  Shipping  Rates 

In  2005,  railroads  moved  just  over 
100,000  Ccurloads  of  PIH  materials  and 
nearly  37  million  total  carloads. The 
100,000  carloads  of  PIH  materials  equate 
to  approximately  0.3  percent  of  all  rail 
carloads.  Despite  the  small  fraction  of 
the  railroad  industry’s  business 
constituted  by  PIH  materials  (and  the 
limited  revenue  it  generates),  railroad 
industry  representatives,  citing  the 
Minot,  Macdona,  and  Graniteville 
accidents,  have  noted  that  transporting 
PIH  materials  has  led  to  the  imposition 
of  “hundreds  of  millions  of  dollars  of 
liability.”  Further,  noting  that 
“railroads  can  suffer  multi-billion  dollar 
judgments”  from  accidents  involving 
highly-hazardous  materials,  in  2007  the 
President  and  CEO  of  AAR  testified 
before  a  Congressional  committee  that 
“every  time  a  railroad  moves  [a  highly- 
hazardous  shipment]  it  faces  potentially 
ruinous  liability”  and  that  the 
“insurance  industry  is  unwilling  to 


30  David  Summers,  WKYZ-TV  (Cleveland,  Oh), 
Hazardous  Cargo  Legislation  Stalled  on  the  Tracks 
(Oct.  14,  2007). 

3’  Written  Statement  of  Edward  R.  Hamberger, 
President  &  CEO,  AAR  ,  before  the  U.S.  House  of 
Representatives  Committee  on  Transportation  and 
Infrastructure,  Subcommittee  on  Railroads, 
Pipelines,  and  Hazardous  Materials  (Jan.  31,  2007) 
at  7  (Hamberger  Statement). 

33  Statement  of  Bob  Fronczak,  Assistant  Vice 
President.  Environment  and  Hazardous  Materials, 
AAR,  at  the  Dec.  14.  2006  public  meeting  (Fronczak 
Statement).  See  document  no.  19  in  the  docket. 


insure  railroads  against  the  multi-billion 
dollar  risks  associated  with  highly- 
hazardous  shipments.”  In  support  of 
this  assertion,  a  representative  of  the 
railroad  industry  noted  that  as  a  result 
of  the  Minot,  Macdona,  and  Graniteville 
accidents,  insurance  costs  for  the  entire 
railroad  industry  have  gone  up  by  100 
percent.^'* 

This  increase  in  railroad  insurance 
rates,  coupled  with  the  actual  costs  of 
the  accidents,  has  resulted  in  increased 
shipping  rates  for  the  shippers  of 
hazardous  materials.  Minimally, 
shipping  rates  for  PIH  materials  have 
doubled;  however,  many  shippers  report 
larger  increases  (including  at  least  one 
shipper  which  has  had  its  rates 
increased  over  4.8  times  in  a  two-year 
period). 

IX.  Industry  Efforts  To  Improve 
Railroad  Hazardous  Materials 
Transportation  Safety 

A.  General  Industry  Efforts 

The  rail  industry,  through  the  AAR, 
has  developed  a  detailed  protocol  on 
recommended  railroad  operating 
practices  for  the  transportation  of 
hazardous  materials.  Although  in  early 
1990  this  protocol  was  implemented  by 
only  the  Class  1  rail  carriers  operating 
in  the  United  States,  on  July  17,  2006, 
AAR  issued  a  revised  version  of  this 
protocol,  known  as  Circular  OT-55-I, 
with  short-line  railroads  also 
participating  in  the  implementation. 

The  Circular  details  recommended 
railroad  operating  practices  for,  among 
other  things:  (1)  Designating  certain 
trains  hauling  hazardous  materials  as 
“key  trains,”  defined  as  trains 
containing  five  or  more  tank  car  loads 
of  PIH  materials:  (2)  designating 
operating  speed  and  equipment 
restrictions  for  key  trains:  (3) 
designating  “key  routes”  for  key 
trains  and  setting  standards  for  track 
inspection  and  wayside  detectors  on 


33  Hamberger  Statement  at  7-8.  An  example  of 
such  a  judgment  is  In  re  New  Orleans  Train  Car 
Leakage  Fire  Litigation,  795  So.  2d  364  (La.  Ct.  App. 
2001).  In  that  case,  the  Louisiana  Court  of  Appeals 
upheld  a  class-action  judgment  of  $850,000,000  in 
punitive  damages  and  $2,100,000  in  compensatory 
damages  against  CSX  Transportation,  Inc.  Railroads, 
as  common  carriers,  are  generally  required  to 
provide  tremsportation  services  in  a  reasonable 
manner  and  may  not  refuse  to  transport  a  material 
that  the  government  has  deemed  safe  for 
transportation. 

3'*  Fronczak  Statement. 

3s  Circular  OT-55-I  defines  the  term  ‘‘key  routes” 
as  ‘‘(ajny  track  with  a  combination  of  10,000  car 
loads  or  intermodal  portable  tank  loads  of 
hazardous  materials,  or  a  combination  of  4,000  car 
loadings  of  PIH  or  TIH  (Hazard  zone  A,  B,C,  or  D), 
anhydrous  ammonia,  flammable  gas.  Class  1.1  or 
1.2  explosives,  environmentally-sensitive 
chemicals.  Spent  Nuclear  Fuel  (SNF),  and  High 
Level  Radioactive  Waste  (HLRW)  over  a  period  of 
one  year.” 


these  “key  routes”;  (4)  yard  operating 
practices  for  handling  placarded  tank 
cars;  (5)  storage,  loading,  unloading  and 
handling  of  loaded  tank  cars;  (6) 
assisting  communities  with  emergency 
response  training  and  information:  (7) 
shipper  notification  procedures:  and  (8) 
the  Handling  of  time-sensitive  materials. 
The  Circular  also  (1)  Restricts  key  trains 
to  a  maximum  speed  of  50  mph;  (2) 
requires,  as  practicable,  that  unless  a 
siding  or  auxiliary  track  meets  FRA 
Class  2  standards,  a  key  train  will  hold 
main  track  at  meeting  or  passing  points: 
(3)  requires  all  cars  in  key  trains  to  be 
equipped  with  roller  bearings:  and  (4) 
imposes  a  further  speed  restriction  of  30 
mph  in  the  event  a  defect  in  a  key  train 
bearing  is  reported  by  a  wayside 
detector,  but  is  not  able  to  be  confirmed 
visually.  A  copy  of  the  most  recent 
version  of  Circular  OT-55-I  has  been 
placed  in  the  docket. 

In  addition,  FRA  is  aware  that  some 
carriers  have  individually  taken 
voluntary  steps  to  reduce  the  occurrence 
of  accidents  that  can  lead  to  hazardous 
material  releases.  For  example,  BNSF 
has  implemented  a  derailment 
prevention  program  that  includes, 
among  other  efforts,  implementing 
advanced  train  control  technology; 
utilizing  various  ft'eight  car  condition 
monitoring  technologies;  and  installing 
and  maintaining  switch  point  position 
indicators  and  broken  rail  protection  in 
non-signaled  territory.  Specific  to  the 
transportation  of  hazardous  materials 
through  non-signaled  territory,  BNSF 
has  also  revised  its  operating  practices 
at  certain  locations  in  its  system  through 
which  a  significant  amount  of  PIH 
materials  are  transported  in  an  effort  to 
decrease  the  probability  of  an  accident 
or  incident  involving  a  train  hauling 
PIH  material.  A  more  detailed 
discussion  of  BNSF’s  efforts  in  this 
regard  is  found  in  the  “Discussion  of 
Public  Comments”  section  below. 

B.  Trinity  Industries,  Inc.’s  Special 
Permit  Chlorine  Car 

In  accordance  with  49  CFR  107.105, 
in  early  2005,  Trinity  Industries,  Inc. 
(Trinity)  applied  for  a  Special  Permit  to 
manufacture,  mark,  and  sell  DOT 
105J600W  specification  tank  cars,  for 
use  in  chlorine  service,  with  a  variation 
in  design  and  construction  of  the 
protective  housing  (the  “Trinity  car”). 3® 
Specifically,  as  noted  in  Trinity’s 


36  See  70  FR  12782, 12783  (Mar.  15,  2005) 
.(Research  and  Special  Programs  Administration, 
List  of  Applications  for  Exemption).  49  U.S.C. 
§5117  authorizes  the  DOT  to  issue  special  permits 
(previously  referred  to  as  “exemptions”) 
authorizing  a  variance  from  the  HMR  if  the 
proposed  variance  is  equivalent  to  the  level  of 
safety  required  by  the  HMR. 
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application,  the  Trinity  car  varies  from 
Federal  standards  because  it  has  a 
protective  housing  welded,  rather  than 
bolted,  to  the  tank  nozzle  and  its 
maximum  gross  weight  on  rail  is 
286,000  pounds  (due  in  part  to  a  thicker 
head  and  shell  than  current  chlorine 
cars).^^  In  response  to  Trinity’s 
application,  several  members  of  the 
hazardous  materials  shipping  industry 
expressed  concern  with  certain  aspects 
of  the  proposed  Trinity  car.  For 
example,  commenters  expressed 
concern  regarding  the  proposed 
manway  arrangement,  noting  that  the 
modified  pressure  plate  and  protective 
housing  may  present  difficulties  for 
emergency  responders  because  it  was 
unclear  whether  the  standard 
Emergency  Kit  C,  which  is  used  to 
contain  leaks  in  and  around  the 
pressiure  relief  device  and  angle  valves, 
was  compatible  with  the  arrangement. 
Further,  commenters  expressed  concern 
regarding  the  increased  car  pressure  and 
corresponding  pressure  rating  of  the 
valves  and  fittings.  Commenters  also 
questioned  the  efficacy  of  increasing  the 
thickness  of  the  car’s  steel,  but  utilizing 
steel  with  a  lower  tensile  strength  than 
current  chlorine  cars.  Furthermore, 
commenters  expressed  concern  that 
given  the  increased  weight  of  the  car, 
some  shipping  and  receiving  facilities 
may  not  be  able  to  handle  the  heavier 
car. 

After  careful  review  of  Trinity’s 
application,  the  comments  received,  and 
EKDT’s  own  analysis  of  the  Trinity  car, 
PHMSA  issued  the  requested  Special 
Permit  on  April  20,  2006,  authorizing 
Trinity  to  manufacture,  mark,  and  sell 
the  car  for  use  in  chlorine  service, 
subject  to  certain  operational 
restrictions  and  inspection 
requirements."’**  Specifically,  the  terms 
of  the  Special  Permit  prohibit  the 
Trinity  ecu'  from  being  used  in  free 
interchange  and  require  the  manway 
nozzle  welds  to  be  requalified  annually. 
The  Special  Permit  was  issued  based  on 
the  finding  that  the  Trinity  car  used 
under  the  specified  conditions  would 
provide  an  equivalent  level  of  safety  to 
current  DOT  specification  cars  and 
additionally  would  provide  a  way  to 
gather  data  about  an  alternative  to  a 


The  HMR  require  bolted  top  fittings  and 
provide  for  a  tank  car  maximum  gross  weight  on 
rail  of  263,000  pounds.  See  49  CFR  179.100-12  and 
179.13. 

“See  71  FR  47288,  47301  (Aug.  16,  2006) 
(PHMSA  Special  Permit  number  DOT-SP  14167). 
Subsequently,  the  Special  Permit  was  revised  on 
August  10,  2006  to  clarify  the  outage  and  filling 
density  requirements  and  specify  requirements  for 
filing  agreements  between  carriers  and  filing  non¬ 
destructive  testing  procedures.  More  recently. 
Trinity  requested  that  the  Special  Permit  be  revised 
to  amend  the  manway  protective  housing  design. 


regulatory  standard  over  a  relatively 
short  time-span. 

C.  AAR  Proposals  for  Enhanced 
Chlorine  and  Anhydrous  Ammonia 
Tank  Cars 

In  early  2006,  the  Safety  and 
Operations  Management  Committee 
(SOMC)  of  the  AAR  directed  the  AAR’s 
TCC  to  consider  improved  packaging  for 
the  shipment  of  chlorine  and  anhydrous 
ammonia.  Specifically,  SOMC  directed 
the  TCC  to  present  a  plan  for  developing 
performance  standards  for  chlorine  and 
anhydrous  ammonia  tank  cars  that 
would  reduce  the  conditional 
probability  of  a  release,  given  an 
accident,  by  a  target  of  65%  from  the 
current  values,  as  well  as  a  plan  to 
phase  in  the  new  improved  cars  within 
a  target  time  frame  of  five  to  seven 
years.  The  goal  of  a  65%  reduction  was 
based  on  the  findings  of  researchers  at 
the  University  of  Illinois  at  Urbana- 
Cheunpaign’s  Railroad  Engineering 
Program,  which  concluded  that  utilizing 
existing  technology,  the  probability  of  a 
release  of  anhydrous  ammonia  and 
chlorine  from  a  tank  car  involved  in  an 
accident  could  be  reduced  by  65%  or 
more  by  substituting  enhanced  tank  cars 
for  the  cars  currently  used  to  transport 
these  materials.^**  The  enhanced  tank 
car  contemplated  in  the  University  of 
Illinois  research  is  the  thicker,  heavier 
Trinity  car  designed  for  chlorine  service 
and  subject  to  PHMSA  Special  Permit 
14167.  As  noted  in  the  AAR  Risk 
Analysis,  the  finding  of  a  potential  65% 
improvement  is  premised  on  replacing 
the  current  263,000  pound  cars  for 
anhydrous  ammonia  and  chlorine  with 
286,000  pound  cars  equipped  with 
additional  head  protection,  thicker 
shells,  and  modified  top  fittings 
protection. 

In  response  to  this  directive,  the  TCC 
established  a  task  force  to  develop  the 
requested  plan.  The  task  force  consisted 
of  a  wide  spectrum  of  interested  parties, 
including  hazardous  material  shippers, 
railroads,  the  Railway  Supply  Institute 
(RSI),  and  railroad  industry  consultants. 
The  task  force,  however,  was  unable  to 
reach  consensus  on  a  recommendation 
to  the  TCC. 

In  July  2006,  the  AAR  TCC  considered 
proposals  for  improved  tank  cars  in 
light  of  its  mandate  from  SOMC  to  make 
the  cars  tremsporting  chlorine  and 
anhydrous  ammonia  65%  safer.  At  the 
July  TCC  meeting,  all  member  railroads. 


39 Christopher  P.L.  Barkan,  Ph.D.,  M.  Rapik  Saat, 
M.S.,  Railroad  Engineering  Program,  Department  of 
Civil  and  Environmental  Engineering,  University  of 
Illinois  at  Urbana-Champaign,  Risk  Analysis  of  Rail 
Transport  of  Chlorine  and  Ammonia  on  U.S. 
Railroad  Mainlines  (Feb.  27,  2006)  (AAR  Risk 
Analysis). 


supported  by  Trinity,  proposed  that 
anhydrous  ammonia  be  transported  in 
DOT  112J500W  tank  cars,  equipped 
with  full-height  half-inch  thick  or 
equivalent  head  shields  and  top  fittings 
protection  designed  to  withstand  a 
rollover  with  a  minimum  linear  velocity 
of  nine  miles  per  hour.  Similarly,  the 
same  parties  proposed  that  chlorine  be 
transported  in  tank  cars  built  to  the 
105J600W  specification,  equipped  with 
full-height  half-inch  thick  or  equivalent 
head  shields  and  top  fittings  protection 
designed  to  withstand  a  rollover  with  a 
minimum  linear  velocity  of  nine  mph. 
Alternatively,  cars  for  each  commodity 
could  be  designed  in  accordance  with  a 
formula  derived  from  the  statistical 
analysis  in  the  RSI- AAR  Tank  Car 
Safety  Project  Report  RA  05-02.““*  For 
anhydrous  ammonia,  this  statistical 
formula  required  shell  and  head 
protection  to  reduce  the  conditional 
probability  of  release  (CPR)  by  32% 
given  that  the  car  is  derailed  in  an 
accident:  for  chlorine,  the  statistical 
formula  required  shell  and  head 
protection  to  reduce  the  CPR  by  at  least 
45%.^*  This  railroad/Trinity  proposal 
contemplated  that  50%  of  a  car  owner’s 
fleet  of  anhydrous  ammonia  and 
chlorine  cars  would  be  replaced  with 
these  “enhanced  cars”  within 
approximately  six  years,  with  their 
entire  fleets  being  replaced  within 
approximately  eleven  years. 

At  the  same  TCC  meeting,  all  shipper 
members  of  the  TCC,  as  well  as  every 
rail  tank  car  builder  other  than  Trinity, 
supported  a  proposal  submitted  jointly 
by  The  Fertilizer  Institute  (TFI)  and  the 
Chlorine  Institute  (Cl).  The  TFI/CI 
proposal  for  cars  constructed  after  a 
proposed  effective  date  incorporated  the 
Federal  standard  for  head  protection  (49 
CFR  179.16),  with  the  ram  car  adjusted 
to  reflect  the  increasing  presence  of  cars 
with  a  gross  rail  load  of  286,000  pounds. 
The  'TFI/CI  proposal  contemplated 
grandfathering  existing  cars  in 
anhydrous  ammonia  and  chlorine 
service  prior  to  the  effective  date  as 
compliant. 

The  initial  result  of  this  deliberation 
was  the  TCC’s  issuance  of  Casualty 
Prevention  Circular  1175  (CPC-1175)  on 
July  28,  2006.  CPC-1175  proposed  to 
implement  the  railroad/Trinity  proposal 
introduced  at  the  July  TCC  meeting.  In 
response  to  CPC-1175,  several  members 
of  the  hazardous  materials  shipping 


■*“RSI-AAR  Railroad  Tank  Car  Safety  Research 
and  Test  Project,  Safety  Performance  of  Tank  Cars 
in  Accidents:  Probabilities  of  Lading  l/jss,  RA-05- 
02  Uan.  2006). 

While  this  statistical  analysis  sought  to  advance 
the  safety  of  tank  cars,  it  does  not  foster  new 
technology  because  the  CPR  was  derived  from 
empirical  data. 
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industry  submitted  comments  to  the 
AAR  expressing  concern  with  certain 
aspects  of  the  proposal.  For  example, 
commenters  expressed  concern  with  the 
proposed  implementation  schedule,  the 
proposed  top  fittings  arrangement,  and 
the  scientific  basis  utilized  for 
development  of  the  standard. 
Commenters  also  questioned  the 
efficacy  of  moving  forward  with  the 
proposal  without  the  benefit  of  the 
results  of  the  FRA’s  Volpe  research 
designed  to  quantify  tank  car  survival 
conditions. 

FRA  also  corresponded  with  the  AAR 
in  response  to  CPC-1175.  In  its  letters, 
FRA  first  noted  that  the  Circular 
contained  two  proposed,  amended  tank 
car  specifications  and  two  proposed, 
new  specifications.  Accordingly,  FRA 
noted  that  before  the  TCC  could 
implement  the  proposed  requirements 
in  CPC-1175,  in  accordance  with  49 
CFR  179.4,  the  proposals  would  have  to 
be  submitted  to  the  Department.  The 
FRA  also  expressed  concern  regarding 
the  engineering  analysis  underlying  the 
proposal,  specifically  related  to  the 
analysis  of  the  top  fittings,  tank-head 
and  shell,  as  well  as  the  tank  car’s 
capacity. 

In  response  to  comments  received 
from  FRA  and  the  industry,  on  October 
18,  2006,  the  TCC  issued  Casualty 
Prevention  Circular  1176  (CPC-1176), 
which  adopted  as  a  final  TCC  action  the 
proposals  set  forth  in  CPC-1175  with 
minor  modifications  to  the 
implementation  period  initially 
proposed.  Specifically,  the  intermediate 
implementation  goal  of  CPC-1175  (50% 
of  the  fleet  by  December  31,  2012)  was 
eliminated  and  replaced  by  a 
requirement  that  the  tank  car  owners’ 
plans  for  implementation  be  submitted 
to  AAR  by  December  31,  2007. 
Subsequently,  on  December  18,  2006, 
AAR  issued  Casualty  Prevention 
Circular  1178  (CPC-1178)  in  response  to 
appeals  to  CPC-1176.  Although  various 
aspects  of  CPC-1176  were  appealed 
(e.g.,  the  proposed  implementation 
schedule,  top  fittings  arrangement,  and 
the  scientific  basis  of  the  proposed 
design),  CPC-1178  is  substantially  the 
same  as  CPC-1176,  except  the  target 
implementation  dates  were  delayed  by 
one  year  (i.e.,  tank  car  owners’  plans  for 
implementation  were  required  to  be 
submitted  by  December  31,  2008  and 
tank  cars  were  required  to  be  100%  fleet 
compliant  by  December  31,  2018).‘*2 


On  August  28,  2007,  the  TCC  issued  Casualty 
Prevention  Circular  1180  (CPC-1180)  for  public 
conunent.  CPC-1180  addresses  certain  high-hazard 
materials  (including  chlorine  and  anhydrous 
ammonia).  CPC-1180  proposes  an  implementation 
period  for  a  top  fittings  requirement  consistent  with 
that  of  CPC-1178,  but  also  includes  requirements 


D.  Dow/UP  Safety  Initiative  and  the 
Next  Generation  Rail  Tank  Car  Project 

In  October  2005,  the  Dow  Chemical 
Company  (Dow)  and  UP,  Dow’s  largest 
rail  service  provider,  formed  a 
partnership  to  address  rail  safety  and 
security  improvements  for  the 
transportation  of  hazardous  materials. 
Specific  goals  of  the  agreement  between 
UP  and  Dow  include:  (1)  Reducing  idle 
times  for  hazmat  shipments  by  50 
percent  in  high-threat  urban  areas;  (2) 
redesigning  Dow’s  customer  supply 
chains  to  cut  in  half  the  amount  of 
“highly  hazardous  chemicals”  shipped 
by  2015;  (3)  eliminating  all 
nonaccidental  leaks  of  certain 
hazardous  materials  in  three  years;  and 
(4)  having  hazardous  material 
shipments  monitored  by  satellite 
tracking  tags  and  other  sensors.'*^  As 
Dow  noted  at  the  May  31-June  1,  2006, 
PHMSA/FRA  public  meeting,  the 
companies’  joint  effort  focuses  on  six 
areas  for  improvement:  (1)  Supply  chain 
redesign;  (2)  next  generation  rail  tank 
car  design;  (3)  improved  shipment 
visibility;  (4)  a  strengthened 
commitment  to  TRANSCAER®;'*'*  (5) 
improved  rail  operations  safety;  and  (6) 
hazardous  material  shipment  routing. 

With  regard  to  supply  chain  redesign, 
Dow  is  evaluating  potential  ways  to 
reduce  the  number  and  distance  of 
shipments  involving  high-hazard 
materials.  In  this  connection,  Dow  is 
evaluating  the  potential  for  co-location 
of  production  and  consuming  facilities; 
the  use  of  pipelines  instead  of  rail  in 
some  instances;  and  the  conversion  of 
highly  hazardous  products  to  less 
hazardous  derivatives  before  shipping.'*-’’ 
At  the  same  public  meeting,  Dow  noted 
that  since  1999,  the  company  has 
reduced  the  amount  of  chlorine  it  ships 
in  the  United  States  by  80%.  Dow  also 
noted  that  the  company’s  current 
commitment  is  to  have  further  reduced 
by  50  percent  the  number  of  shipments 
of  highly  hazardous  materials  (i.e.,  PIH 
materials  and  flammable  gases)  and 
container  miles  traveled  by  those 


for  commodity  speciHc  tank  improvement  factors. 
The  tank  improvement  factor  requirements  are  new 
requirements  for  chlorine  and  anhydrous  ammonia. 

John  D.  Boyd,  UP,  Dow  Sign  Safety  Pact,  Traffic 
World  (Mar.  19.  2007). 

TRANSCAER '''  (Transportation  Community 
Awareness  and  Emergency  Response)  is  a  voluntary 
national  outreach  effort  that  focuses  on  assisting 
communities  to  prepare  for  and  respond  to  a 
possible  hazardous  materials  transportation 
incident.  TRANSCAER®  members  consist  of 
volunteer  representatives  from  the  chemical 
manufacturing,  transportation,  distributor,  and 
emergency  response  industries,  as  well  as  the 
government.  For  more  information  on 
TRANSCAER*  see  http://www.transcaer.com/ 
public/about.cfm. 

•‘®  See  Transcript  of  May  31-June  1,  2006,  public 
meeting  in  docket  no.  FRA-2006-25169. 


shipments  by  2015.  Recognizing  that  the 
temperature,  pressure,  and  other 
characteristics  of  the  material  being 
shipped  affects  the  consequences  of  any 
hazardous  materials  release,  Dow  is  also 
focusing  its  efforts  on  improving 
shipment  visibility  and  tracking. 
Specifically,  by  the  end  of  2007,  Dow’s 
stated  goal  is  to  have  implemented 
shipment  tracking  via  GPS  technology 
to  Imow,  in  real  time,  exactly  where  its 
tank  cars  containing  PIH  materials  are 
located  and  what  condition  they  are  in. 
Through  TRANSCAER(r),  Dow  has  also 
publicly  committed  to  “touch  every 
community”  through  which  its  highly 
hazardous  materials  travel  within  the 
next  five  years.  Through  this  initiative, 
Dow’s  stated  intent  is  to  provide 
community  awareness  and  emergency 
responder  training  to  help  ensure  that 
the  communities  through  which  their 
highly  hazardous  materials  travel  are 
better  prepared  for  potential  chemical 
transportation  emergencies. 

We  invite  commenters  to  provide  data 
and  information  concerning  the  extent 
to  which  other  companies  are 
voluntarily  implementing  measures  to 
reduce  the  transportation  safety  risks 
associated  with  the  transportation  of 
PIH  materials  in  tank  cars.  We  are 
particularly  interested  in  efforts  planned 
or  underway  to  modify  or  redesign 
supply  chains,  reduce  the  number  of 
shipments  and  the  time-in-transit  of 
shipments,  or  enhance  shipment 
visibility  and  tracking.  We  ask 
commenters  to  consider  whether 
implementation  of  these  and  similar 
risk-reduction  measures  industry-wide 
would  militate  against  the  need  to 
improve  the  accident  survivability  of 
the  current  PIH  tank  car  fleet,  as 
proposed  in  this  NPRM. 

With  regard  to  improving  rail  tank  car 
design,  Dow,  UP,  and  the  Union  Tank 
Car  Company  (Union  Tank),  which  had 
joined  the  Dow/UP  Partnership 
specifically  to  participate  in  the 
NGRTCP,  initiated  the  NGRTCP  for  the 
stated  purpose  of  collaborating  on  the 
design  of  a  next  generation  railcar  for 
the  transportation  of  certain  hazardous 
materials.  The  project  is  multi- 
generational  with  the  first  generation 
focusing  on  designing  a  breakthrough 
next  generation  tank  car  for  the 
transport  of  PIH  materials  that  will  meet 
or  exceed  the  AAR  TCC  performance 
requirements  and  provide  a  five-  to  ten¬ 
fold  improvement  in  the  safety  and 
security  performance  of  existing  rail 
tank  cars  in  PIH  service.  Subsequent 
generations  of  the  project  would  build 
on  the  first  generation  to  leverage  the 
process,  methodology,  and  criteria  used 
in  designing  the  next  generation  PIH 
tank  car  to  design  a  tank  car  appropriate 
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for  other  hazardous  materials,  such  as 
flammable  gases  or  chemicals  that  pose 
a  significant  risk  to  the  environment  if 
released.  Dow’s  stated  goal  is  full 
implementation  within  the  company  of 
a  next  generation  PIH  tank  car  by  the 
end  of  2014,  and  full  implementation  of 
further  generations  of  tank  cars  for 
flammable  gases  and  environmentally- 
sensitive  chemicals  by  the  end  of  2029. 

The  NGRTCP  team  includes  industry 
leaders  and  representatives  from  Dow, 
UP,  Union  Taiik,  as  well  as  an  external 
advisory  panel  of  academic,  industry, 
and  former  regulatory  leaders  to  help 
guide  the  development  of  the  next 
generation  rail  tank  car  design. 
Recognizing  the  significant 
opportunities  to  leverage  government 
and  industry  resources  in  designing  this 
next  generation  rail  tank  car,  in  January 
2007,  FRA  signed  a  Memorandum  of 
Cooperation  (MOC)  with  the  companies 
involved  in  the  NGRTCP.  This  MOC 
provides  for  extensive  information 
sharing  and  cooperation  between 
ongoing  FRA  and  industry  research 
programs  to  improve  the  safety  of  rail 
shipments  of  hazardous  commodities 
such  as  PIH  materials.  FRA  hazardous 
materials  safety  and  R&D  personnel  are 
actively  involved  in  the  project.^® 

The  NGRTCP  is  following  a  six  sigma 
approach  (i.e.,  a  data  driven  approach 
and  methodology  for  eliminating 
defects)  to  tank  car  design,  evaluating 
such  issues  as:  (1)  Coupler  penetration 
to  tank  sides  and  heads;  (2)  hydrostatic 
failure;  (3)  ability  of  tanks  to  withstand 
ballistic  impacts;  (4)  fittings  protection; 
(5)  operational  efficiency  (including 
payload,  infrastructure,  maintenance 
and  re-qualification);  as  well  as  (6)  fire 
and  thermal  protection.  Recognizing 
that  the  traditional  method  of  enhancing 
tank  car  survivability  (i.e.,  utilizing 
thicker,  stronger  steel)  is  limited,  the 
project  is  evaluating  the  use  of 
alternative  technologies  and  design 
concepts  from  other  industry  sectors 
(e.g.,  automotive  and  aerospace).  The 
general  framework  for  the  modeling  and 
testing  contemplated  by  the  NGRTCP 
consists  of  the  use  of  quantitative 
analysis  (computer  simulation  using 
finite  element  analysis),  component 
testing,  quarter-  to  half-scale  model 
testing,  and  limited  full-scale  testing. 
The  project  also  involves  a  comparison 
of  any  potential  new  design  with 
existing  designs  (e.g.,  the  DOT 
105A500W  base  car,  the  DOT  105J600W 
tank  car  with  full  head  shields  and  top 
fittings  protection).^^ 

*®The  MCX2  was  amended  in  early  2007  when 
Transport  Canada  joined  the  project. 

Additional  discussion  of  the  NGRTCP  may  be 
found  in  the  “Discussion  of  Public  Comments” . 


E.  The  Chlorine  Institute  (Cl)  Study 

In  late  2005,  Cl  established  a  research 
program  to  investigate  tank  car  puncture 
resistance  emd  the  potential 
development  of  alternative  materials 
tests  (e.g.,  un-notched  Charpy  test)  to 
develop  and  validate  alternative  fracture 
criteria.  The  Cl  study  recognizes  that 
considerable  advances  have  been  made 
in  the  design  of  tank  car  steels  to 
improve  and  increase  the  ductile-to- 
brittle  transition  temperature  and  that 
these  improvements  have  resulted  in 
recent  tank  car  failures  occurring  in  a 
ductile  fashion  due  to  an  overload  of  the 
tank.  The  Cl  research  is  looking  at 
several  alternative  strategies  to  increase 
the  ductile  performance  of  tank  car 
design,  including  the  development  of 
novel  material  tests  to  better  establish  a 
relationship  between  overloading  and 
material  failure  from  specimens  that  do 
not  include  a  pre-existing  crack.  This 
information  will  be  used  to  refine  how 
modeling  of  tank  car  failures  occurs  and 
to  help  with  the  evaluation  of  the 
alternative  strategies  being  reviewed. 

X.  Discussion  of  Relevant  Tank  Car 
Research 

The  process  of  improving  the  safety  of 
railroad  tank  cars  has  been  ongoing  for 
decades.  It  involves  railroads,  tank  car 
builders,  chemical  companies,  and 
government  regulators.  Historically, 

FRA  has  conducted,  and  continues  to 
fund  and  co-fund,  a  substantial  amount 
of  tank  ceu"  safety  research  and 
development  projects  with  Transport 
Canada,  as  well  as  with  RSI  and  AAR, 
fhrough  their  cooperatively  funded  RSl- 
AAR  Railroad  Tank  Car  Safety  Research 
and  Test  Project.  The  RSl-AAR  Railroad 
Tank  Car  Safety  Research  and  Test 
Project  conducts  tank  car  safety  research 
in  two  principal  ways:  (1)  By 
maintaining  a  comprehensive  database 
on  the  details  of  the  damage  suffered  by 
tank  cars  in  accidents,  to  enable  better 
understanding  of  tank  car  design 
strengths  and  weaknesses,  and  (2)  by 
conducting  engineering  analyses  of 
specific  problems.  The  FRA  further 
collaborates  with  industry  through  the 
TCC  to  develop  standards  for  designing, 
constructing,  maintaining,  and  safely 
operating  railroad  tank  cars  in  North 
America. 

Historically,  the  Department’s 
research  has  focused  on  developing 
information  on  damage  tolerance  for 
tailoring  inspection  intervals  for  specific 
tank  car  designs;  developing  non¬ 
destructive  evaluation  and  testing 
techniques  and  methodologies; 

section  below  and  in  the  transcript  to  the  December 
14,  2006,  public  meeting  (document  no.  22  in  FRA 
docket  no.  FRA-2006-25169). 


improving  fittings  protection  and 
gaskets;  reviewing  tank  car  operating 
environments;  and  developing  new 
linings,  coatings,  and  tank  car  steels. 
Since  the  1970s,  based  on  the  combined 
research  efforts  of  the  Department  and 
industry,  DOT  has  issued  a  number  of 
regulations  to  improve  the  survivability 
of  tank  cars  in  accidents.  For  example, 
DOT  has  promulgated  regulations 
requiring  the  installation  of  tank-head 
puncture-resistance  systems  (head 
protection),  coupler  vertical  restraint 
systems  (shelf  couplers),  insulation,  and 
thermal  protection  systems  on  tank  cars 
used  to  transport  certain  hazardous 
materials. 

Despite  these  safety  improvements,  as 
noted  above,  in  the  last  several  years 
there  have  been  a  number  of  rail  tank 
car  accidents  in  which  the  tank  car  was 
breached  emd  product  was  lost  on  the 
ground  or  into  the  atmosphere.  FRA’s 
research  focus  changed  after  the  tragic 
occurrence  of  these  accidents. 
Specifically,  as  discussed  in  Section  VI 
above,  the  NTSB  issued  seven  safety 
recommendations  to  FRA  as  a  result  of 
the  Minot  derailment.  Four  of  these 
recommendations  concern  tank  car 
structural  integrity  (R-04-04,  R-04-05, 
R-04-06,  and  R-04-07),  and  these  four 
recommendations  served  as  the  basis  for 
the  reformulation  of  FRA’s  tank  car 
reseeirch  and  development  program.  The 
current  FRA  tank  car  research  program 
objective  is  the  development  of  effective 
strategies  to  maintain  tank  integrity 
during  train  derailments  or  accidents. 
The  key  metric  identified  for  this 
research  is  the  maximum  speed  for 
which  tank  integrity  is  maintained.  This 
metric  has  been  identified  because  of 
the  comparable  ability  for  other 
researchers  to  perform  large  deformation 
analysis.  Ascertaining  the  specifics  of 
material  failure  through  analysis  is  still 
extremely  challenging.  The  ability  to 
model  tank  car  integrity  with 
confidence  will  be  critical  to  the  ability 
of  tank  car  manufacturers  to  develop 
new  designs  that  conform  to  the 
performance  standards  proposed  in  this 
NPRM. 

Specifically,  in  response  to  NTSB’s 
Minot  recommendation  R-04-07,  work 
was  conducted  on  the  testing  of  tank  car 
steels  to  examine  the  dynamic  fracture 
toughness  of  such  steels  as  a  function  of 
service  temperature.  This  work  included 
standardized  fracture  mechanics  tests 
and  the  comparison  of  results  from 
these  tests  with  Charpy  V-notch  impact 
energies  at  different  temperatures.  Due 
to  inherent  material  variability,  the 
results  from  the  fracture  toughness  tests 
are  scattered  by  a  factor  of  four,  which 
would  require  a  safety  factor  of  at  least 
2  in  a  quality  assurance  (QA) 
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specification.  This  means, '  for  example, 
the  samples  taken  from  a  production' 
heat  of  steel  would  have  to  average  at 
least  twice  the  toughness  needed  for 
service. 

Tightening  the  QA  on  steel  products 
can  result  in  inordinately  expensive 
steel  costs  and  most  likely  would  be 
cost  prohibitive.  Alternatively,  an 
unacceptable  gain  in  structure  weight 
may  be  required  to  sufficiently  decrease 
the  applied  stresses  to  meet  the  safety 
factor  with  achievable  material 
performance.  Additionally,  a 
specification  will  not  provide  an 
absolute  guarantee  of  safety  because, 
despite  the  implementation  of  any  QA 
specification,  some  materials  released 
from  production  may  not  meet  the 
minimum  fracture  toughness  standard. 
Accordingly,  although  FRA  is  in  the 
process  of  completing  the  dynamic 
fracture  toughness  testing,  it  does  not 
appear  that  a  workable  steel 
specification  could  be  developed  based 
on  the  results.  Instead,  in  this  NPRM, 
the  Department  has  chosen  to  explore 
advances  in  tank  car  safety  through 
engineering  redesign  of  tank  car 
structures  to  increase  the  amount  of 
energy  absorption  a  tank  car  experiences 
prior  to  a  breach.  The  Department  will 
continue  to  examine  the  dynamic 
fracture  toughness  of  steels  used  in  the 
construction  of  pressure  tank  cars  in 
hazardous  materials  service  and  will 
incorporate  any  workable  tank  car 
design-specific  fracture  toughness 
standards  into  the  HMR  as  appropriate 
in  future  rulemakings. 

Also  in  response  to  NTSB’s  Minot 
recommendations,  a  risk  model 
framework  was  developed  to  provide 
the  technical  basis  to  rank  the  factors 
affecting  catastrophic  failure  of  tank  cars 
in  derailments  or  collisions.  The  risk 
model  framework  focuses  on 
determining  whether  the  risk  of  lading 
loss  in  an  accident  situation  could  be 
minimized  by  specifying  a  particular 
material,  e.g.,  normalized  versus  non- 
normalized  steel.  A  hierarchal  approach 
(i.e..  Level  1,  Level  2,  and  Level  3)  was 
applied  and  as  research  results  become 
available  they  will  be  incorporated. 

In  Level  1,  a  qualitative  ranking  is 
conducted  by  identifying  the  factors  that 
are  perceived  to  affect  risk.  These 
factors  are  then  grossly  sorted  in  terms 
of  their  expected  impact  on  risk  (e.g., 
high,  medium,  or  low  impacts).  A 
simple  Level  1  risk  ranking  has  been 
completed.  In  Level  2,  a  systematic 
framework  will  be  developed  to  provide 
a  technical  basis  for  ranking  the  risk 
factors.  In  this  semi-quantitative 
method,  a  probabilistic  approach  will  be 
used  to  account  for  uncertainties  due  to 
physical  randomness  and/or  limited 


information.  Different  probability 
distributions  (e.g.,  normal,  Weibull, 
triangular,  etc.)  have  been  used  to  assess 
various  uncertainties  in  the  model.  In 
Level  3,  a  quantitative  risk  ranking,  the 
information  obtained  firom  other 
research  programs  will  be  incorporated 
with  the  goal  of  ranking  tank  cars  that 
are  perceived  to  be  the  most  vulnerable 
to  catastrophic  failure.  Although 
material  properties  play  an  important 
role  in  the  performance  of  a  tank  car 
subjected  to  fatigue  type  loading,  for 
overload  conditions  such  as  those 
experienced  in  collisions  or 
derailments,  the  ranking  developed  is 
not  expected  to  provide  a  tool  for 
improving  tank  car  performance. 

Instead,  as  noted  above,  in  the  NPRM, 
the  Department  has  chosen  to  examine 
the  potential  redesign  of  the  tank  car 
structure  to  minimize  the  effect  of  the 
overload  conditions,  e.g.,  to  absorb  more 
energy  prior  to  incipient  rupture  and 
spread  the  load  over  as  large  an  area  as 
possible. 

Currently,  FRA’s  research  focusing  on 
the  accident  survivability  of  railroad 
tank  cars  involves  a  three-step  process 
to  assess  the  effects  of  various  types  of 
train  accidents  (e.g.,  derailments  or 
collisions)  on  tank  cars.  Each  phase 
involves  the  development  of 
computational  models  with  different 
objectives.  The  first  phase  involved  the 
development  of  a  physics-based  model 
to  analyze  the  gross  motions  of  rail  cars 
in  a  derailment  (i.e.,  a  derailment 
dynamics  model).  This  derailment 
dynamics  model  was  then  used  to 
estimate  the  closing  speeds,  peak  impact 
forces,  and  angles  of  incidence  between 
an  impactor  (e.g.,  the  coupler  of  another 
car)  and  the  tank  car  head  or  shell.  The 
second  phase  involved  the  development 
of  structural  finite  element  analysis 
models  to  simulate  the  structural 
response  of  the  tank  car  head  or  shell  to 
an  assumed  scenario  (i.e.,  penetrator 
shape,  initial  closing  velocity,  emd 
effective  collision  mass).  The  third 
phase  is  an  assessment  of  the  damage 
created  by  the  impacting  loads,  which 
entails  the  application  of  fi'acture 
mechanics  testing  and  analysis 
methods.  The  research  is  being 
conducted  by  Volpe  and  is  summarized 
below.  In  addition,  a  more  detailed 
discussion  of  the  research  can  be  found 
in  the  transcript  to  the  March  30,  2007, 
public  meeting  (document  no.  29  in 
docket  no.  FRA-2006-25169)  and  in 
FRA’s  “Research  Results”  (document 
no.  24  in  docket  no.  FRA-2006-25169). 

The  first  phase  of  FRA’s  current 
research  program  developed 
information  about  the  performance  of  a 
train  consist  after  a  derailment  occurs. 
Initially,  this  phase  of  the  research  was 


aimed  at  developing  a  derailment  model 
effectively  recreating  the  Minot 
derailment.  However,  due  to  the  chaotic 
events  and  inherent  complexities  (e.g., 
track  layout  and  condition;  the  three 
dimensional  topography  of  the  local 
terrain;  car  types  in  a  train;  and  the 
location  of  each  cm  in  a  train)  of 
derailment  situations,  the  initial  and 
boundary  conditions  that  lead  up  to 
specific  derailment  scenarios  are  very 
poorly  understood.  Early  in  its  research 
effort,  FRA  realized  that  the  exact 
circumstances  and  boundary  conditions 
of  the  Minot  derailment  could  not  be 
accurately  reproduced. 

Accordingly,  FRA  revised  its  objective 
in  this  first  phase  of  research  from 
trj'ing  to  replicate  the  conditions  of  the 
Minot  accident,  to  identifying  all  of  the 
salient  features  of  derailment  situations 
based  on  historical  accident 
consequence  review,  as  well  as  active 
accident  investigations,  thereby  creating 
a  generalized  accident  scenario  with 
well-defined  initial  and  boundary 
conditions.  This  information  was  then 
used  to  establish  more  easily  analyzed 
impact  scenarios.  Specifically,  the 
derailment  dynamics  model  was  used  to 
estimate  the  post-derailment  car-to-car 
interactions;  that  is,  the  gross  motions  of 
the  cars  as  they  come  off  the  track  after 
a  derailment,  the  closing  impact  speeds, 
and  the  orientations  at  which  the 
derailed  cars  come  together  in  a 
generalized  derailment  scenario. 

Sensitivity  studies  were  then 
performed  to  assess  the  relative  effect  of 
various  factors  on  derailment  severity. 
The  factors  analyzed  included:  (1)  The 
number  of  cars  derailed;  (2)  the 
secondary  car-to-car  closing  speed;  (3) 
the  peak  forces  that  the  couplers 
experience;  and  (4)  the  lateral 
displacement  of  the  derailed  cars  fi-om 
the  point  of  derailment.  Although  there 
are  several  potential  alternative  analysis 
techniques  that  could  be  employed, 

FRA  used  two  different  types  of  models 
to  calculate  the  gross  motions  of  rail 
cars  during  a  derailment  scenario.  One 
model  was  a  purpose-built  model  using 
an  explicit  derivation  of  the  equations  of 
motions  for  a  two-dimensional  lumped- 
parameter  representation.  The  second 
model  involved  a  commercially- 
available,  general-purpose  model  for 
rigid-body  dynamics,  commonly 
accepted  within  the  rail  industiy.  The 
inputs  for  the  models  included:  (1) 
Operational  factors  such  as  the  number 
of  cars  in  the  train  and  the  masses  of  the 
cars;  (2)  descriptions  of  the  initial 
conditions  such  as  the  longitudinal 
speed  of  the  train  just  prior  to 
derailment  and  the  initial  angular 
velocity  used  to  perturb  the  train  set  and 
cause  the  derailment;  (3)  the  coefficients 
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of  friction  between  the  tank  car  trucks 
(i.e.,  the  swiveling  frames  of  wheels 
under  each  end  of  the  tank  car)  and  the 
rail  or  the  ground;  (4)  specific  coupler 
characteristics  such  as  length,  dead 
band,  stiffness,  and  maximum  swing 
angles;  and  (5)  higher-level  model 
assumptions  such  as  how  the  couplers 
break,  the  car-to-car  contact  forces,  and 
lumped  mass  simplification. 

The  input  parameters  were  varied  by 
as  much  as  +/  —  fifty  percent.  The 
models  consistently  demonstrated  that 
significant  sensitivities  are  associated 
with  initial  train  speed  and  ground 
friction.  The  higher  the  initial  train 
speed,  the  higher  the  post-derailment 
car-to-car  impact  closing  speed  and  the 
greater  the  number  of  derailed  cars. 
However,  the  results  indicate  that,  in 
general,  the  secondary  car-to-car  impact 
speed  is  one-half  that  of  the  initial  train 
speed  across  the  variation  in  input 
parameters.  Additionally,  the  resulting 
car-to-car  impact  speeds  are  negatively 
affected  by  increases  in  ground  friction. 
That  is,  for  higher  ground  friction,  the 
resulting  car-to-car  closing  speeds  are 
lower  and  fewer  cars  dera''  Of  interest 
was  the  finding  that  within  the 
parameters  of  the  modeling,  the  mass  of 
the  cars  was  not  a  significant  factor  on 
post-derailment  car-to-car  closing 
speeds  or  on  the  number  of  cars 
derailed. 

Results  of  the  derailment  dynamics 
modeling  also  demonstrated  similar  car- 
to-car  interactions  as  observed  in  real 
world  accident  situations.  For  example, 
one  type  of  impact  occurs  when  two 
cars  come  together  and  the  second  car 
impacts  the  head  of  the  first  car  (e.g.,  the 
Macdona  accident).  A  second  type  of 
impact  is  associated  with  side/shell 
impacts  (e.g.,  the  Minot  accident).  Both 
the  derailment  dynamics  models,  as 
well  as  real  world  incidents 
documented  in  the  RSl-AAR  Tank  Car 
Accident  Damage  Database,  demonstrate 
that  these  head/shell  impacts  occur  both 
at  the  centerline  of  the  car  as  well  as  at 
the  ends  of  the  cars  above  the  trucks/ 
bogies.  By  combining  this  information, 
simple  impact  scenarios  were  developed 
that  could  be  readily  analyzed  to 
compare  the  performance  of  different 
types  of  tank  car  designs  (whether  fi’om 
the  existing  fleet  or  newer  proposed 
designs). 

The  second  phase  of  FRA’s  current 
research  program  utilized  the 
information  generated  firom  the 
derailment  dynamics  modeling  to  assess 
the  forces  to  which  cars  can  be 
subjected  in  the  event  of  a  collision  or 
derailment.  This  work  required  the 
development  of  large  deformation  finite 
element  models  capable  of  analyzing 
post  buckling/plastic  deformations. 


Both  head  and  shell  impacts  were 
analyzed,  but  emphasis  was  placed  on 
head  impacts  because  there  is  a  greater 
body  of  knowledge  available  on  head 
performance. 

In  cooperation  with  FRA,  extensive 
head  puncture  testing  was  conducted  by 
the  RSI- AAR  Test  Project  throughout 
the  1970’s  and  1980’s.  This  research, 
conducted  on  both  empty,  non- 
pressurized  and  loaded,  pressurized 
tank  cars,  led  to  the  HMR’s  current 
specification  for  head  protection.  It  is 
important  when  developing  such 
complicated  models  to  start  simply  and 
build  up  in  levels  of  complexity. 

Because  head  impacts  are  better 
understood,  as  is  the  deformation  of  a 
tank  car  unloaded  and  unpressurized, 
FRA  initially  modeled  an  empty, 
unpressurized  tank  car.  There  is  greater 
uncertainty  associated  with  pressurized 
fully-loaded  cars,  as  well  as 
understanding  the  stress  states  the  cars 
experience  prior  to  ruptime.  Results 
from  the  RSI-AAR  head  impact  data, 
empirical  puncture  models,  and  three- 
dimensional  laser  mapping  of  the 
damage  from  the  cars  in  Graniteville 
were  used  to  help  establish  the  validity 
and  fidelity  of  the  models.  FRA  intends 
to  continue  its  modeling  efforts  to 
increase  the  level  of  complexity  to 
analyze  a  loaded,  pressurized  car. 

The  third  phase  of  the  FRA’s  current 
research  program  is  an  extension  of  the 
model  development  and  assessment  of 
damage  to  tank  cars  from  prescribed 
impact  loading  conditions  that  may  lead 
to  catastrophic  failure.  The  results  from 
full-scale  tests  will  he  used  to  validate 
the  second  and  third  phases  of  the 
research. 

The  FRA  and  the  NGRTCP  group  are 
conducting  a  series  of  shell  impact  tests 
to  provide  information  about  the 
performance  of  conventional  PIH  tank 
cars  under  the  collision  conditions 
defined  from  the  previous  research 
program.  In  addition  to  providing 
baseline  performance  data,  the  test 
conditions  developed  are  intended  to 
aid  in  the  development  of  a  testing 
process  that  can  be  used  to  assess  the 
relative  performance  of  different 
designs,  as  well  as  to  qualify  a  design. 
The  full-scale  testing  approach  involves 
a  generalized  impact  condition  based 
upon  the  scenarios  defined  previously 
and  is  designed  to  be  simple  to  set-up, 
safe  to  conduct,  and  readily  analyzed.  It 
is  also  designed  to  provide  consistent 
and  repeatable  results.  The  test 
conditions  developed  are  not  intended 
to  replicate  any  specific  accident 
conditions  but  are  rather  intended  to 
result  in  similar  failure  and  deformation 
modes  as  observed  in  accidents.  This  is 


a  veiY  similar  approach  that  peu’allels 
the  automotive’ 30  mph  barrier  test. 

Three  full-scale  tests  have  been 
conducted  to  date,  on  April  11,  2007, 
April  26,  2007,  and  July  11,  2007.  These 
tests  involved  a  side  impact  between  a 
rigid  ram  car  with  a  stylized  punch 
striking  a  standing  pressurized  DOT 
specification  105  tank  car  broadside  at 
the  centerline  of  the  tank,  both 
horizontally  and  vertically.  The  ram  car 
was  ballasted  to  a  weight  of  286,000 
pounds.  The  standing  tank  car  was 
pressurized  to  100  psig  and  was  loaded 
with  clay  slurry  with  a  density  equal  to 
liquid  chlorine  with  an  outage  of  10.6%. 
The  ram  car  was  pulled  back  to  a 
predetermined  position  on  the  slightly 
graded  tangent  track  and  released  to 
achieve  the  desired  impact  speed.  Just 
prior  to  impact  with  the  standing  tank 
car,  the  air  brakes  on  the  ram  ceu  were 
activated,  such  that  upon  rebound,  a 
second  impact  would  not  occur.  In  the 
first  two  tests,  the  punch  face  size  was 
approximately  23  inches  by  17  inches; 
in  the  third  test,  the  punch  face  size  was 
approximately  6  inches  by  6  inches. 

The  first  test  was  a  limited 
instrumented  assurance  test  designed  to 
develop  information  about  how  the 
colliding  equipment  interact  and  to 
better  understand  the  gross  motions  of 
the  two  cars.  Because  the  test  was 
designed  to  develop  more  detailed 
information  about  the  interacting  cars’ 
behavior,  and  puncturing  the  standing 
car  would  have  uimecessarily 
complicated  the  analysis  and  test  set-up, 
the  test  speed  was  defined  such  that  no 
puncture  would  occur.  Specifically,  the 
first  test  was  conducted  at  9.6  mph,  and 
as  predicted,  no  puncture  occurred.  The 
limited  instrumentation  on  both  the  ram 
car  and  the  standing  tank  car  were 
analyzed  and  the  force-time  histories 
measured  and  predicted.  The  measured 
force-time  histories  from  the  collected 
data  were  within  the  standard  deviation 
of  the  predicted  test  results. 

The  second  test  that  was  conducted 
had  a  fully-instrumented  standing  tank 
car.  The  additional  instrumentation 
helped  to  define  load  path  into  the  tank 
car,  the  evolution  of  the  plastic  dent 
growth,  and  recovery.  It  also  refined  the 
measurements  of  the  gross  motions  of 
the  colliding  cars’  interaction.  The  test 
was  conducted  at  14.0  mph.  As  with  the 
first  test,  this  test  speed  was  chosen  so 
that  puncture  would  not  occur.  The  ram 
car  was  again  released  fi'om  a  pre¬ 
defined  location  and  allowed  to  roll 
freely  under  gravity  and  the  grade  to 
impact  the  standing  tank  car.  The 
analysis  of  the  test  data  are  on-going, 
but  preliminary  review  suggests  that 
again  the  force-time  histories  of  the  ram 
car  and  the  struck  tank  car  are  within 
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the  standard  deviation  of  the  predicted 
test  results. 

After  the  second  test,  a  careful 
inspection  of  the  ram  car  showed  that  a 
modest  amount  of  damage  was  inflicted 
on  the  lead  truck  and  its  carbody 
attachment.  This  damage  was  attributed 
to  the  off-axis  vertical  motions  resulting 
from  the  difference  in  the  centerline  of 
the  impactor  and  the  height  of  the 
center-of-gravity  of  the  ram  car. 

In  order  to  safely  run  a  test  to 
puncture  the  baseline  car,  either  a 
smaller  punch  would  be  needed  and  the 
test  speed  maintained  at  14  mph,  or  the 
center-of-gravity  of  the  ram  car  would 
have  to  be  raised  to  be  more  in  line  with 
the  centerline  of  the  punch,  to  minimize 
ram  car  vertical  motions  for  impact 
speeds  greater  than  14  mph.  The  option 
selected  was  to  reduce  the  punch  size  to 
6  inches  by  6  inches.  There  was  equal 
confidence  in  simulating  the  influence 
of  punch  size  and  impact  speed  on  tank 
rupture.  DOT  is  seeking  to  significantly 
increase  the  impact  speed  at  which  tank 
cars  carrying  PIH  materials  can  protect 
their  lading.  For  a  wide  range  of  sizes, 
this  goal  is  independent  of  punch  size. 

In  order  to  allow  for  safer  test 
procedures  and  lower  test  speeds,  it  was 
decided  to  use  the  smaller  punch  size  in 
the  regulation. 

Because  of  the  results  of  the  second 
test,  in  the  third  test,  the  punch  face  size 
was  approximately  6  inches  by  6  inches. 
The  standing  tank  car  that  was  used 
during  the  third  test  was  fully- 
instrumented.  The  test  was  conducted  at 
15.1  mph,  and  this  test  speed  was 
chosen  so  that  puncture  would  occur. 
The  third  test  was  designed  to  confirm 
that  material  failure  of  the  tank  car  and 
puncture  would  occur  at  15  mph  with 
a  smaller  impactor.  The  test  also 
provides  a  comparative  baseline 
reference  for  the  enhanced  tank  car 
designs.  As  with  the  second  test,  the 
ram  car  was  again  released  from  a  pre¬ 
defined  location  and  allowed  to  roll 
freely  under  gravity  and  the  grade  to 
impact  the  standing  tank  car.  The 
analysis  of  the  test  data  are  on-going, 
but  preliminary  review  suggests  that 
again  the  force-time  histories  of  the  ram 
car  and  the  struck  tank  car  are  within 
the  standard  deviation  of  the  predicted 
test  results. 

Additional  tank  ceir  testing  is  planned. 
The  further  testing  will  provide 
additional  insight  and  validation  to  the 
modeling.  The  additional  tests  include 
material,  full-scale  sub-assembly,  and 
full-scale  prototype  car  tests.  Materials 
tests  improve  the  constitutive  models 
applicable  to  the  specific  sub¬ 
components  used  in  alternative  designs, 
such  as  behavior  of  composites,  foams, 
and  multi-layered  metal  structures.  The 


full-scale  sub-assembly  tests  build 
confidence  in  the  fidelity  of  the  models 
used  as  they  capture  both  material  and 
geometric  nonlinear  behavior  exhibited 
by  larger  scale  components.  Finally,  in 
conjunction  with  the  NGRTC  program, 
full-scale  prototype  cars  will  be 
subjected  to  side  and  head  impact  and 
over-the-road  testing.  Each  additional 
test  enhances  the  modelers’  ability  to 
predict  and  capture  increasingly 
complicated  behavior  under  extreme 
accident  loading  conditions.  As  noted  in 
the  discussion  of  the  proposed  rule  text, 
the  proposed  head  and  shell 
performance  standard  is  based  on  the 
model  that  has  been  developed  by 
Volpe.  As  more  testing  is  completed, 
any  new  information  or  refinements  to 
the  test  procedure  will  be  considered  for 
incorporation  in  this  proposed  rule. 

For  the  reasons  outlined  above,  FRA’s 
research  has  focused  on  ways  to 
enhance  the  accident  survivability  of 
tank  cars  through  implementation  of  an 
enhanced  performance  standard  for 
head  shields  and  tank  shells.  We 
recognize  that  there  may  be  a  number  of 
different  ways  for  tank  car 
manufacturers  to  meet  this  performance 
standard,  including  different  design- 
types,  variations  in  materials  of 
construction,  and  the  like.  We  invite 
commenters  to  suggest  specific 
measures  that  would  be  utilized  to  meet 
the  proposed  performance  standard.  In 
addition,  commenters  may  wish  to 
provide  data  and  information  that 
would  support  alternative  strategies  for 
achieving  the  goal  of  improved  tank  car 
accident  survivability. 

XI.  Discussion  of  Public  Comments 

As  noted  above,  recognizing  the  need 
for  public  input  as  part  of  DOT’S 
comprehensiv6  review  of  design  and 
operational  factors  affecting  rail  tank  car 
safety,  PHMSA  and  FRA  held  three 
public  meetings  inviting  interested 
parties  to  comment  on  relevant  aspects 
of  tank  car  safety.  As  part  of  the  public 
comment  process,  FRA  established  a 
public  docket  (Docket  No.  FRA-2006- 
25169),  providing  interested  parties 
with  a  central  location  to  both  send  and 
review  relevant  information  concerning 
the  safety  of  railroad  tank  car 
transportation  of  hazardous  materials. 
The  FRA  docket  contains  several 
submissions  from  FRA  (e.g.,  transcripts 
of  the  three  public  meetings,  relevant 
Congressional  testimony,  research 
reports),  as  well  as  comments  fi'om 
numerous  members  of  the  regulated 
community.  Specifically,  written 
comments  were  received  from  the 
following  organizations:  BASF 
Corporation,  the  Institute  of  Makers  of 
Explosives,  Dow,  TFI,  Trinity,  Applied 


Solutions,  Inc.,  the  Brotherhood  of 
Railroad  Signalmen,  Agrium  U.S.  Inc., 
Cl,  and  PPG  Industries  (PPG).  Many  of 
these  same  organizations  attended  the 
public  meetings  and  provided  oral 
comments  at  those  meetings.  The 
following  discussion  provides  an 
overview  of  the  written  and  verbal 
comments  that  were  received.  Where 
appropriate,  a  more  detailed  discussion 
of  specific  comments  and  how  DOT  has 
chosen  to  address  those  comments  in 
this  proposed  rule  can  be  found  in 
Section  XIII  below,  the  Section-by- 
Section  analysis  portion  of  this 
preamble. 

A.  May  31-June  1,  2006  Public  Meeting 

The  primary  purpose  of  the  first 
public  meeting,  held  on  May  31-June  1, 
2006,  was  to  surface  and  prioritize 
issues  relating  to  the  safe  transportation 
of  hazardous  materials  in  railroad  tank 
cars.  Attendees  included  representatives 
fi'om  the  railroad  industry,  shipping 
industry,  railroad  tank  car 
manufacturing  and  repair  companies, 
labor  organizations,  the  NTSB, 

Transport  Canada,  and  the 
Transportation  Security  Administration 
(TSA).  At  this  meeting,  commenters 
from  both  the  railroad  industry  and  the 
hazardous  materials  shipping  industry 
expressed  the  view  that  rail  is  the  safest 
mode  of  transportation  for  hazardous 
materials  over  land.  For  example,  the 
AAR  explained  that  since  1980,  the  rate 
of  rail  accidents  with  a  hazardous 
materials  release  per  thousand  rail 
carload  has  dropped  by  89%.  RSI  noted 
that  approximately  1.7  million  carloads 
of  hazardous  materials  are  transported 
by  rail  throughout  the  United  States 
each  year  and  99.98%  of  those 
shipments  reach  their  destinations 
without  incident.  Similarly,  RSI 
commented  that  statistics  demonstrate 
that  it  is  16  times  safer  to  move 
hazardous  materials  by  rail,  as 
compared  to  highway.  Noting  that  it 
would  take  approximately  four  cargo 
tank  trucks  to  deliver  the  amount  of 
hazardous  materials  that  can  be  carried 
in  one  rail  tank  car,  several  shippers 
expressed  concern  that  if  shippers  were 
forced  to  transport  hazardous  materials 
via  highway,  the  overall  safety  risk 
would  increase  because  of  the  increased 
number  of  shipments  on  the  nation’s 
roads.  Several  representatives  of  the 
hazardous  materials  shipping  industry 
expressed  the  view  that  rail 
transportation  of  hazardous  materials  is 
essential  to  the  competitiveness  of  the 
U.S.  chemical  and  agricultural 
industries,  to  the  public  health,  safety 
and  welfare,  as  well  as  to  the  economy 
of  the  United  States.  Dow,  the  largest 
chemical  company  in  the  world. 
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indicated  that  its  North  American 
business  model  is  based  on  the  belief 
that  the  rail  transportation  of  hazardous 
materials  is  the  safest,  most  efficient, 
most  economical,  and  most  socially 
acceptable  way  of  shipping  hazardous 
materials  over  land. 

Despite  these  safety  statistics,  meeting 
participants  from  both  the  railroad  and 
shipping  industries  expressed 
agreement  on  the  need  for  continuous 
improvement  in  the  safe  transportation 
of  hazardous  materials  by  railroad  tank 
car,  particularly  in  light  of  the  Minot, 
Macdona,  and  Graniteville  accidents. 
However,  participants  expressed 
differing  views  on  how  to  accomplish 
that  goal.  Many  representatives  of 
oiganizations  that  depend  on  railroads 
for  shipping  hazardous  materials  stated 
that  improvements  in  the  safe 
transportation  of  hazardous  materials  by 
railroad  tank  car  should  be  made  only 
after  a  “holistic”  consideration  of  the 
rail  transportation  system.  For  instance, 
several  commenters  expressed  the  view 
that  not  only  should  tank  car  design 
improvements  be  considered,  but  safety 
improvements  should  also  address 
railroad  operating  and  maintenance 
practices:  railroad  routing  practices  and 
how  to  reduce  ton  miles  PIH  materials 
travel  due  to  inefficient  routes;  shipper 
commodity  handling  practices;  and 
emergency  response  procedures.  Both 
the  Brotherhood  of  Locomotive 
Engineers  and  Trainmen  (BLET)  and  the 
United  Transportation  Union  (UTU) 
echoed  several  of  these  same  concerns, 
particularly  noting  human  factors 
issues,  the  prevalence  of  non-signalized 
territory,  the  training  of  crews  to  handle 
hazardous  materials,  and  crews’  access 
to  personal  protective  equipment  in  the 
event  of  an  incident.  One  commenter 
specifically  suggested  that  DOT  adopt 
AAR  Circular  OT-55-I  as  a  regulation. 
Several  commenters  noted  that  the  tank 
car  is  only  one  component  of  the  rail 
transportation  system,  and  no  single 
component  of  the  system  can  provide 
the  entire  means  to  improving  tank  car 
safety.  Accordingly,  many  commenters 
expressed  a  desire  for  DOT  to  take  a 
leadership  role  in  addressing  the  safe 
transportation  of  hazardous  materials  by 
railroad  tank  car  on  a  system-wide  basis. 

FRA  and  PHMSA  generally  agree  with 
these  commenters.  Although  this  NPRM 
focuses  on  enhancing  the  tank  car 
packaging,  it  also  proposes  certain 
operational  restrictions  specific  to  tank 
cars  transporting  PIH  materials,  and 
DOT’S  comprehensive  review  of  design 
and  operational  factors  affecting  rail 
tank  car  safety  is  not  so  limited.  As 
noted  above,  DOT’S  rail  safety  efforts  are 
multi-faceted,  and  DOT  is  addressing 
operational  issues  such  as  human 


factors,  track  conditions,  and  signal  and 
train  control  systems  designed  to 
prevent  accidents  in  the  first  place,  as 
well  as  emergency  response  issues 
intended  to  ensure  that  in  the  event  of 
an  incident,  emergency  responders  are 
able  to  respond  appropriately.  In 
addition,  PHMSA  has  issued  a  proposed 
rule  that  would  require  railroads  to 
gather  traffic  and  commodity  data  on 
certain  explosive,  radioactive,  and  PIH 
materials  they  transport;  analyze  safety 
and  security  vulnerabilities  of  current 
and  alternative  routes  used  for  these 
materials;  and  select  the  routes  that  pose 
the  least  safety  and  security  risks  after 
considering  any  mitigation  measures 
that  could  be  implemented.  See  71  FR 
76834  (Dec.  21,  2006). 

Other  commenters  noted  the 
voluntary  efforts  already  underway  by 
many  hazardous  materials  shippers  to 
improve  the  safe  transportation  of  their 
materials  by  rail.  One  example  of  an 
industry  effort  to  address  the  safe 
transportation  of  hazardous  materials  in 
tank  cars  is  the  partnering  of  Dow  emd 
UP  in  a  series  of  initiatives  to  improve 
rail  safety  and  security,  including  the 
NGRTCP.  These  initiatives  are 
discussed  in  more  detail  in  Section  IX 
above. 

Railroad  participants,  including  the 
AAR,  CP,  and  BNSF,  expressed  the  view 
that  the  railroad  industry  itself  has 
taken  many  voluntary  steps  to  reduce 
the  occurrence  of  accidents  that  can 
lead  to  hazardous  materials  releases.  For 
instance,  a  representative  from  BNSF 
presented  information  on  the  carrier’s 
derailment  prevention  efforts  aimed  at 
track  caused  derailments,  equipment 
caused  derailments,  as  well  as 
derailments  relating  to  operating 
practices.  BNSF’s  efforts  include 
implementing  advanced  train  control 
technology;  utilizing  various  freight  car 
condition  monitoring  technologies: 
installing  and  maintaining  switch  point 
position  indicators  and  broken  rail 
protection  in  non-signalized  dark 
territory:  as  well  as  modifying  the 
carrier’s  operating  practices  when 
transporting  a  significant  amount  of  PIH 
materials  over  non-signalized  territory. 
Specifically,  noting  that  nearly  50%  of 
BNSF’s  PIH  movement  is  over  non- 
signaled  territory,  BNSF  explained 
changes  in  its  operating  practices  aimed 
at  ensuring  the  safe  transport  of  PIH 
materials  over  this  type  of  territory. 
BNSF  noted  the  following  changes  in 
operating  practices  when  transporting 
PIH  materials  over  dark  territory:  (1) 
Inspecting  the  route  prior  to  operating 
trains  carrying  PIH  materials;  (2) 
restricting  the  speed  of  trains  carrying 
PIH  materials  to  35  miles  per  hour;  (3) 
requiring  that  trains  hauling  PIH 


materials  hold  the  main  line  during 
meets;  and  (4)  requiring  trains  on 
sidings  to  stop  before  PIH  trains  pass. 
Additionally,  a  representative  from  CP 
presented  information  on  the  carrier’s 
efforts,  dating  back  to  1995,  to  address 
human  factors  issues  in  the  railroad 
environment,  including  efforts  directed 
at  crew  resource  management,  and 
fatigue  risk  management. 

Noting  member  railroads’  efforts  to 
reduce  the  occurrence  of  accidents  that 
can  lead  to  hazardous  materials  releases, 
the  AAR  expressed  the  view  that 
“(rjesponsible  planning  must  consider 
that  accidents  can  occur”  and  “in 
addition  to  the  efforts  to  prevent 
accidents,  industry  must  also  do 
everything  it  can  to  reduce  the 
probability  of  a  release  of  TIH 
[materials],  such  as  anhydrous  ammonia 
and  chlorine,  should  an  incident 
occim.”  Based  on  its  research  through 
the  University  of  Illinois,  AAR  noted 
that  there  appears  to  be  a  significant 
opportunity  to  reduce  the  probability  of 
a  release  of  anhydrous  ammonia  and 
chlorine  in  the  event  of  an  accident. 

AAR  indicated  that  the  University  of 
Illinois  research  concluded  that, 
utilizing  existing  technology,  the 
probability  of  a  release  of  anhydrous 
ammonia  and  chlorine  fi'om  a  tank  car 
involved  in  an  accident  could  be 
reduced  by  65  percent  or  more  by 
substituting  enhanced  tank  cars  for  the 
cars  currently  used  to  transport  these 
materials.  AAR  explained  that  this 
conclusion  was  premised  on  replacing 
the  current  263,000  pound  tank  cars 
used  for  transporting  anhydrous 
ammonia  and  chlorine  with  286,000 
pound  tank  cars  equipped  with 
additional  head  protection,  thicker 
shells,  and  enhanced  top  fittings  , 
protection  (i.e.,  the  Trinity  car). 

Most  commenters  representing 
members  of  the  hazardous  materials 
shipping  industry  generally  expressed 
support  for  the  efforts  of  the  AAR  TCC 
to  improve  the  transportation  of 
hazardous  materials  by  rail.  However, 
those  commenters  expressed  concerns 
with  several  aspects  of  the  TCC’s  recent 
proposals.  First,  commenters  stated  that 
the  implementation  period  proposed  by 
AAR  (i.e.,  replacing  the  entire  chlorine 
and  anhydrous  tank  car  fleet  within  five 
to  seven  years)  was  unrealistic, 
particularly  given  tank  car 
manufacturing  capacity.  One 
commenter.  Terra  Industries  (Terra),  a 
shipper  of  anhydrous  ammonia, 
objected  to  AAR’s  proposal  noting  that 
the  estimated  costs  to  build  C2U‘S  to  the 
standard  would  be  approximately  160% 
higher  than  new  ammonia  cars  being 
built  today.  In  addition,  Terra  noted  that 
because  the  cars  would  hold 
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approximately  80%  as  much  product  as 
compared  to  current  ammonia  cars  due 
to  infrastructure  restrictions,  shippers 
would  need  more  cars  in  order  to  make 
shipments  at  current  levels.  This,  in 
-  turn,  according  to  Terra,  would  increase 
the  costs  of  shipping  by  approximately 
75%  before  rail  freight  and  fuel  charges. 
Several  other  shippers  and  chemical 
manufacturers  echoed  Terra’s  concern 
regarding  reduced  capacity,  noting  that 
infrastructure  restrictions  of  many 
facilities  and  some  shortline  railroads 
would  prohibit  utilizing  a  car  weighing 
286,000  pounds.  These  commenters  also 
noted  that  this  reduced  car  capacity 
could  lead  to  an  increased  number  of 
railroad  tank  car  shipments,  and  in  the 
case  of  anhydrous  ammonia,  a  shift  from 
rail  transportation  to  highway 
transportation. 

Terra  also  noted  that  AAR’s  approach 
was  inconsistent  with  the  NTSB’s 
recommendations  in  response  to  the 
Minot  accident.  Specifically,  Terra 
stated  that  the  NTSB’s  report  for  the  , 
Minot  accident  indicated  that  the 
construction  of  tank  cars  with  sufficient 
impact  resistance  to  eliminate  or  reduce 
leaks  would  require  an  evaluation  of  the 
dynamic  forces  acting  on  the  tank  cars 
in  an  accident  situation,  as  well  as  an 
integrated  analysis  of  the  response  of 
the  tank’s  structure  and  the  tank 
material  to  these  forces.  Terra  noted  that 
AAR’s  proposed  approach  considered 
none  of  these  factors. 

Similarly,  noting  FRA’s  on-going 
research  with  Volpe,  several 
commenters  stated  that  any  potential 
tank  ecu’  design  improvements  should 
take  into  consideration  the  results  of  the 
Volpe  research.  Commenters  generally 
noted  that  improved  tank  car  design  is 
dependent  on  understanding  and 
defining  the  environment  in  which  the 
tank  car  is  expected  to  perform.  FRA 
and  PHMSA  agree  that  in  order  to 
design  an  enhanced  tank  car  with- 
increased  accident  survivability,  an 
understanding  of  the  forces  acting  upon 
a  tank  car  in  a  typical  derailment  or 
collision  scenario  is  necessary. 
Accordingly,  FRA  has  aggressively 
accelerated  its  research  efforts  related  to 
tank  car  integrity  and,  as  discussed 
above,  FRA  is  working  cooperatively 
with  industry  to  leverage  R&D 
resources.  We  will  continue  to  update 
this  docket  to  reflect  the  results  of  our 
ongoing  research  efforts  and,  as 
indicated  above,  may  incorporate 
research  results  in  a  final  rule 
developed  as  a  result  of  this  NPRM. 

Several  commenters  further  expressed 
the  view  that  the  overriding  goal  of  any 
effort  must  be  to  prevent  accidents  from 
occurring  in  the  first  place  and  that 
AAR’s  proposal  does  not  address  the 


root  causes  of  accidents  (e.g.,  operating 
factors).  Again,  FRA  and  PHMSA  agree 
with  commenters  in  this  respect.  As 
described  above,  FRA  is  aggressively 
working  through  a  comprehensive 
action  plan  to  not  only  improve  the 
integrity  of  tank  cars  used  to  transport 
hazardous  materials,  but  to  address  the 
root  causes  of  such  accidents  as  well. 

B.  December  14,  2006  Public  Meeting 

Although  commenters  at  the  second 
public  meeting,  which  was  held  on 
December  14,  2006,  raised  many  of  the 
same  issues  discussed  at  the  prior 
public  meeting,  discussion  at  the 
meeting  focused  on  a  series  of  nine 
questions  posed  by  PHMSA  and  FRA  in 
the  meeting  notice  publication.  See  71 
FR  67015  (Nov.  17,  2006).  Attendees 
again  included  representatives  fi'om  the 
railroad  industry,  shipping  industry, 
railroad  tank  car  manufacturing  and 
repair  companies.  Transport  Canada, 
and  TSA. 

First,  PHMSA  and  FRA  asked  what 
new  designs,  materials,  or  structures 
DOT  should  be  investigating  for 
improved  accident/derailment 
survivability  of  hazardous  materials 
tank  cars.  In  response  to  this  question. 

Cl  expressed  the  view  that  advances  in 
material  science  present  an  opportunity 
to  investigate  new  materials  for  the 
construction  and  protection  of  tank  cars. 
For  example.  Cl  noted  advances  in 
steelmaking  practices,  composites  used 
for  insulation,  materials  used  for 
thermal  protection,  as  well  as  crash 
energy  management  materials. 

Similarly,  Trinity  explained  that  the 
AAR  TCC  has  an  ongoing  program 
evaluating  non-traditional  steels  for  tank 
car  construction  {i.e.,  steels  not  typically 
used  in  the  construction  of  railroad  tank 
cars)  and  suggested  that  DOT  should 
actively  participate  in,  and  fund,  this 
activity.  FRA  notes  that  it  is  an  active 
participant  in  the  AAR  task  force 
evaluating  these  steels,  and  FRA  looks 
forward  to  continuing  to  work  with 
industry  on  this  research.  Cl  commented 
further,  however,  that  prior  to  the  use  of 
any  of  these  new  materials,  DOT  and 
industry  would  need  to  conduct 
appropriate  research,  utilizing  real 
world  accident  data.  To  that  end.  Cl 
noted  its  ongoing  research  through 
Structural  Reliability  Technologies, 
which  preliminarily  identified  certain 
materials  as  having  the  potential  to 
improve  accident  survivability  of 
hazardous  material  rail  cars. 

ARI  stated  that  in  order  to 
accommodate  material  advances,  certain 
existing  DOT  regulatory  requirements 
may  need  to  be  revised.  For  example, 
ARI  noted  that  the  J-type  tank  car 
requires  a  metal  external  jacket  for  fire 


protection  purposes,  but  because  fire 
protection  is  now  provided  through 
layers  of  insulation,  the  metal  jacket  is 
not  necessarily  needed  any  longer. 
Instead.  ARI  explained  that  certain 
carbon  fibers  may  better  serve  the 
purpose  of  the  metal  jacket.  As 
discussed  in  more  detail  in  the  Section- 
by-Section  analysis  below,  this  NPRM 
proposes  to  retain  the  requirement  that 
tank  cars  used  to  transport  PIH  materials 
be  equipped  with  metal  jackets.  DOT, 
however,  invites  further  comments  on 
the  efficacy  of  maintaining  this 
requirement  or  suggestions  for  effective, 
feasible  alternatives. 

On  behalf  of  the  NGRTCP,  a 
representative  of  Dow  generally 
explained  the  new  designs,  materials, 
and  structures  being  explored  by  the 
project.  The  commenter  noted  that  the 
exurent  rail  car  design  for  the  typical 
jacketed  pressure  car  relies  on  the  inner 
tank  to  serve  three  functions;  (1) 

Contain  the  commodity:  (2)  carry  all 
train  stresses  and  loads;  and  (3)  protect 
the  commodity  from  external  forces. 

The  NGRTCP  is  evaluating  the  potential 
to  separate  these  tank  functions,  so  that 
the  inner  tank’s  primary  purpose  is  to 
contain  the  commodity  and  then 
effectively  add  layers  of  functionality  to 
address  train  stresses  and  loads  and 
protect  the  inner  tank  from  external 
forces.  This  commenter  also  noted  that 
the  current  jacketed  pressure  car  is 
made  up  of  three  components:  (1)  An 
outer  shell  or  jacket,  (2)  an  interstitial 
space  (typically  16-12  inches  for  a 
chlorine  tank  car),  and  (3)  the  inner  tank 
and  that  the  NGRTCP  is  analyzing  what 
can  be  done  to  improve  tank  car 
survivability  by  utilizing  the  interstitial 
space. 

Dow  further  explained  that  the 
NGRTCP  was  evaluating  two  high-level 
tank  car  designs.  The  first  design  under 
evaluation  is  how  a  typical  jacketed 
pressure  car  could  be  improved  by 
adding  layers  of  functionality  and 
incorporating  alternative  technologies, 
particularly  in  the  interstitial  space.  The 
second  design  under  evaluation  by  the 
NGRTCP  is  similar  to  a  DOT  113/115 
tank-within-a-tank  design.  The  primary 
purpose  of  the  inner  tank  in  this  design 
is  to  contain  the  commodity.  The 
interstitial  space  and  outer  structure  of 
the  tank  is  then  used  to  bear  trainload 
stresses  and  protect  the  inner  tank  from 
external  forces.  A  tank-within-a-tank 
approach  allows  the  inner  tank  to  be 
designed  around  the  physical  and 
chemical  properties  of  the  material 
being  transported  and  allows  for  several 
different  alternatives  for  designing  the 
interstitial  space  and  the  outer  tank 
structure  to  bear  trainloads  and  protect 
the  inner  tank.  For  example,  Dow 
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explained  that  the  inner  tank  could 
potentially  be  made  of  a  thinner  steel 
than  that  used  in  current  cars  and 
wrapped  in  a  composite  material. 
Additionally,  deformable  materials 
could  be  used  to  create  “crumple  zones” 
in  the  interstitial  space;  the  outer 
structure  of  the  tank  could  be 
constructed  of  a  different  type  of  steel, 
not  necessarily  suitable  for  use  in  a 
typical  pressure  car;  and  potentially  an 
impact  resistant  coating  could  be 
applied  to  the  outer  structure.  Dow 
noted  that  this  could  possibly  result  in 
a  stronger  tank,  which  weighs  less  than 
the  current  design. 

The  Department  encourages  industry 
to  continue  evaluating  the  potential  use 
of  the  new  materials,  new  types  of  steel, 
and  alternative  designs  discussed  at  the 
meeting.  FRA  believes  that,  by  utilizing 
existing  technology,  a  significant 
improvement  can  be  made  to  enhance 
railroad  tank  car  accident  survivability. 
Accordingly,  the  performance  standards 
for  enhanced  head  and  shell  protection 
set  forth  in  this  NPRM  are  technology- 
neutral  and  are  intended  to  allow  for  the 
most  design,  material,  and 
manufacturing  flexibility,  while 
significantly  improving  the  accident 
survivability  of  railroad  tank  cars.  We 
ask  commenters  to  submit  data  and 
information  concerning  alternative 
strategies  for  enhancing  accident 
survivability  that  may  be  as  effective  as, 
or  more  effective  than,  the  enhanced 
head  and  shell  protection  measures 
proposed  in  this  NPRM. 

Second,  PHMSA  and  FRA  solicited 
information  regarding  tank  car  top 
fittings.  Specifically,  the  agencies  asked 
whether  there  were  any  design  changes 
that  would  enhance  the  survivability  of 
tank  car  top  fittings  (e.g.,  modifications 
to  height  or  placement  of  valves  or 
modifications  to  the  protective  structure 
that  smrounds  the  valves).  In  response 
to  this  question,  commenters  generally 
agreed  Aat  two  of  the  most  important 
factors  for  top  fitting  survivability  in  an 
accident  are  lowering  the  profile  of  the 
fittings  to  reduce  vulnerability  and 
strengthening  the  protection 
surroimding  the  fittings.  Along  those 
lines,  a  few  commenters  representing 
the  railroad  industry  suggested  that  the 
ultimate  goal  of  enhancing  top  fittings 
protection  should  be  a  tank  car  with 
only  a  flange  on  the  pressure  plate  that 
could  be  skid-  or  roll  bar-protected,  or 
a  tank  car  that  could  be  shipped  with  no 
fittings,  requiring  that  the  fittings  be 
installed  at  the  point  of  unloading.  In 
response  to  the  idea  of  a  tank  car  being 
shipped  with  no  fittings,  however, 
shippers  generally  expressed  concern 
with  the  safety  and  compatibility  of 
such  a  system  given  existing  plant 


infrastructure  and  the  regulatory  scheme 
surrounding  tank  car  unloading.  Trinity 
suggested  that  DOT  could  facilitate 
improvements  in  top  fittings  protection 
by  modifying  the  regulations  to  require 
lower  profiles  and  by  replacing  the 
current  hardware-specific  requirements 
with  a  performance  standard.  As  noted 
.in  Section  IX  above,  CPC-1178  would 
require  anhydrous  ammonia  and 
chlorine  tank  cars  constructed  after 
January  1,  2008  and  used  in  interchange 
to  have  top  fittings  designed  to 
withstcmd  a  rollover  with  a  minimum 
linear  velocity  of  nine  mph.  See 
discussion  in  Section  V  above  on 
interchange  requirements. 

Although  DOT  is  aware  that  incidents 
involving  tank  car  top  fittings  do  occur, 
historical  accident  data  demonstrates 
that  top  fittings  are  not  a  significant 
factor  in  attempting  to  reduce  the  risk 
associated  with  leu’ge  product  losses.  For 
example,  considering  the  more  than  2 
million  chlorine  shipments  between 
1965  cmd  2005,  only  1  of  the  14  losses 
in  accidents  from  top  fittings  was 
reasonably  deemed  substantial,  with 
1,000  gallons  lost.  During  the  same  time 
fi’ame,  the  next  largest  chlorine- release 
ft-om  top  fittings  in  an  accident  involved 
100  gallons,  while  the  remaining  12  top 
fitting  losses  in  accidents  were  small 
amounts,  many  of  them  10  gallons  or 
less,  with  an  average  loss  of 
approximately  13  gallons.  None  of  these 
incidents  resulted  in  injuries.  At  the 
same  time,  catastrophic  losses  from 
tank-head  or  shell  punctures  averaged 
approximately  10,000  gallons  per 
accident.  These  data  demonstrate  that 
failures  or  breaches  of  tank  car  heads  or 
shells  tend  to  lead  to  large  quantities  of 
chemicals  released,  and  accordingly, 
pose  the  greatest  safety  risk. 

Despite  the  minimal  risk  of 
substantial  releases  from  tank  car  top 
fittings  in  accidents,  FRA  and  industry 
are  actively  researching  methods  for 
enhancing  tank  car  safety  through 
modifications  to  top  fittings.  FRA  has  an 
ongoing  research  program  focused  on 
improving  the  performance  of  tank  car 
top  fittings  in  the  event  of  roll-over 
incidents.  Additionally,  both  the  TCC 
and  the  NGRTCP  are  investigating 
potential  improvements  to  top  fittings. 
The  TCC  is  examining  the  effectiveness 
of  various  fitting  protection  devices  and 
the  feasibility  of  using  recessed  fittings. 
The  TCC  has  indicated  that  initial 
simulations  of  these  concepts 
demonstrate  potential  for  providing 
significant  protection,  particularly  at 
higher  speeds.  The  NCRTCP  is 
examining  potential  improvements 
including  (1)  Lowering  the  profile  of  the 
fittings;  (2)  reducing  the  number  of 
valves;  (3)  the  use  of  internal  closures; 


and  (4)  redesign  of  the  pressure  relief 
valve.  We  expect  that  modified  top 
fittings  will  be  ready  for.  service  trials  in 
early  2008. 

Although  the  research  appears 
promising,  at  this  time  it  is 
inappropriate  to  propose  new  standards 
(by  rulemaking  or  otherwise)  for  top 
fittings  protection  because  it  is  not  yet 
clear  what  modifications  would  provide 
a  substantial  improvement  in  the  ability 
of  top  fittings  to: 

(1)  Withstand  accident  conditions, 
while  providing  at  least  the  same  level 
of  protection  from  non-accident 
releases, 

(2)  Continue  to  work  with  industry’s 
existing  loading  and  unloading 
infrastructure,  and 

(3)  Maintain  compatibility  with 
current  emergency  response 
requirements  (e.g.,  compatibility  with 
Emergency  Kit  C,  which  is  used  to 
contain  leaks  in  and  around  the 
pressure  relief  device  and  valves  in  the 
case  of  chlorine  tank  cars). 

We  expect  that  FRA’s  research, 
together  with  the  findings  of  the  TCC 
and  NCRTCP,  will  lead  to  a  consensus- 
based  industry  standard  for  enhanced 
tank  car  top  fittings  protection.  Provided 
that  the  design  does  not  deviate  from 
Federal  regulations,  the  Department  will 
evaluate  implementation.  If  the 
consensus  design  does  deviate  from 
Federal  standards  or  if  the  Department 
deems  that  the  industry  actions  are  not 
sufficient,  we  will  propose  revised 
Federal  standards  for  top  fittings  in  a 
separate  rulemaking  proceeding  as  early 
as  next  year.  To  support  these  efforts, 
the  Department  intends  to  hold  a  public 
meeting  early  next  year  to  discuss  the 
need  for  revised  top  fittings  standards. 
Parties  wishing  the  Department  to 
consider  proposed  revised  top  fittings 
standards  may,  of  course,  petition  the 
Department  at  any  time  for  a  rulemaking 
to  change  the  existing  Federal 
standards.  49  CFR  106.55. 

As  discussed  in  Section  I  above, 
improving  the  safety  and  security  of 
hazardous  materials  transportation  via 
railroad  tank  car  is  an  ongoing  process. 
As  we  continue  our  comprehensive 
review  of  tank  car  safety,  we  anticipate 
holding  additional  public  meetings  to 
address  relevant  issues  other  than  those 
contained  in  this  NPRM.  At  this  time, 
however,  because  the  loss  of  lading  from 
side  or  head  impacts  in  accident 
scenarios  presents  the  greatest  risk,  FRA 
is  concentrating  its  efforts  on  those  areas 
for  purposes  of  this  rulemaking.  We  do, 
however,  invite  commenters  to  provide 
any  data  or  other  information  relative  to 
potential  modifications  to  tank  car  top 
fittings  or  potential  enhanced  safety 
standards  for  fittings,  including  the 
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design  of  fittings  utilized  bn  the  Trinity 
tank  car.  Commenters  may  also  wish  to 
provide  data  and  information 
concerning  the  costs  that  would  be 
incurred  to  modify  tank  cars  built  to  the 
performance  standard  proposed  in  this 
NPRM  to  incorporate  enhanced  fitting 
designs.  We  also  remind  interested 
parties  that  any  person  may  petition  the 
Department  to  initiate  a  rulemaking 
proceeding  regarding  issues  relevant  to 
the  transportation  of  hazardous 
materials  by  rail.  49  CFR  106.55. 

The  thircl  question  posed  by  PHMSA 
and  FRA  pertained  to  tank  car  puncture- 
resistance  (including  the  puncture- 
resistance  of  the  head  and  shell),  and 
specifically  whether  there  are  any 
design,  material,  or  manufacturing 
changes  that  could  lead  to  improved 
tank  car  puncture-resistance.  In 
response  to  this  question,  a 
representative  of  the  NTSB  suggested 
that  the  relevant  issue  should  not  be 
limited  to  what  PHMSA  and  FRA 
termed  “puncture-resistance.”  Instead, 
the  NTSB  noted  that  low-speed  impacts 
by  large  objects  lead  to  structural 
deformation  and  possible  puncture,  and 
accordingly,  any  structural  deformation 
and  puncture  must  be  looked  at  together 
as  an  issue  of  structural  impact  and 
response. 

DOT  recognizes  NTSB’s  point  with 
regard  to  the  specific  term  “puncture 
resistance.”  However,  DOT’S  research 
efforts  are  aimed  at  improving  the 
accident  survivability  of  railroad  tank 
cars,  and  in  examining  this  issue,  DOT 
is  considering  not  just  the  ability  of  a 
tank  car  to  resist  puncture,  but  as  noted 
in  Section  X  above,  the  agency  has 
analyzed  the  equipment’s  overall 
structural  response  to  head  or  shell 
impacts.  DOT  believes  that  an 
understanding  of  a  tank  car’s  overall 
structural  response  to  impacts  is 
necessary  in  any  effort  to  improve  the 
ability  of  a  tank  car  to  maintain  its 
integrity  under  accident  conditions. 
However,  DOT  believes  that  for 
purposes  of  regulatory  language  setting 
forth  a  performance  standard  regarding 
a  tank  car’s  ability  to  maintain  its 
integrity  under  accident  conditions,  the 
term  “puncture  resistance”  is  an 
accurate  representation  of  the 
performance  that  needs  to  be  achieved 
(i.e.,  the  tank  car  maintains  its  integrity 
such  that  no  lading  is  released  as  a 
result  of  the  impact).  Accordingly,  in 
this  NPRM,  DOT  has  maintained  the 
term  “puncture  resistance.” 

The  NTSB  also  stated  that  any  new 
tank  car  design  should  take  advantage  of 
the  large  increase  in  structural  stifftiess 
and  strength  that  results  from  coupling 
two  rigid  shells  together,  as  opposed  to 
a  floating  tank-within-a-tank  design. 


The  NTSB  further  suggested  that  the 
materials  utilized  between  the  inner  and 
outer  shells  should  be  designed  so  that 
they  can  serve  as  a  local  impact  energy 
dissipation  momentum  transfer 
mechanism,  effectively  spreading  out 
the  impacting  force.  Following  the 
NTSB’s  line  of  reasoning  and  noting  that 
pressure  within  a  tank  is  a  “pushback” 
against  external  forces,  ARI  expressed 
the  view  that  consideration  needs  to  be 
given  to  lowering  the  internal  pressure 
of  tank  cars  (depending  on  the  vapor 
pressure  of  the  commodity  contained  in 
the  car),  so  that  impact  forces  result  in 
deformation  to  the  tank  shell,  rather 
than  a  puncture  of  the  shell. 

Commenters  generally  noted  that 
several  concepts  aimed  at  improving 
tank  car  puncture-resistance  are 
currently  being  explored  in  the 
industry,  or  could  be  explored.  For 
example.  Trinity  suggested  that  tank- 
head  protection  could  be  provided  by 
ultra-high  strength,  non-formable,  flat 
plates  such  as  armor  plating,  thereby 
permitting  tank-head  thickness  to  be 
reduced  to  that  required  to  contain  the 
internal  pressure.  Cl  commented  that 
improving  puncture  resistance  is  the 
single  most  important  design  factor  in 
enhancing  accident  survivability.  To 
this  end.  Cl  noted  that  through  its 
ongoing  research  with  Structural 
Reliability  Technologies  (SRT),  it  is 
looking  at  potential  improvements 
through  a  combination  of  new  material 
for  tank  and/or  jacket  construction  (e.g., 
high  strength/low  alloy  steels)  and  the 
incorporation  of  energy-absorbing 
materials  into  the  configuration  of  tank 
cars  and  tank  car  jackets.  Commenters 
also  suggested  that  DOT  consider 
technologies  utilized  in  other  industries. 
For  example,  one  commenter  noted 
antiterrorism  industry  projects  regarding 
self-sealing  technologies.  DOT,  together 
with  TSA  and  industry,  are  currently 
investigating  the  potential  of  utilizing 
self-sealing  technologies  on  hazardous 
material  tank  cars  to  aid  in  the  quick 
repair  of  the  tank  in  the  event  of  a 
breach.  DOT  believes  that  this  research 
is  promising,  particularly  in  the  context 
of  ballistic  impacts.  However,  the 
technologies  appear  to  be  of  limited 
utility  in  the  repair  of  tank  breaches 
resulting  from  derailments  and  other 
collision  scenarios  where  the  area 
breached  tends  to  be  larger  than  what 
results  from  ballistic  impacts. 

Dow,  on  behalf  of  the  NGRTCP, 
explained  that  in  connection  with 
improved  puncture-resistance,  the 
project  is  examining  different  types  of 
steels  (e.g.,  the  current  TC-128  with 
varying  sulfur  contents,  as  well  as  other 
types  of  steels  not  currently  used  in 
railroad  tank  car  construction).  In 


addition,  the  NGRTCP  is  considering 
structural  foams  as  energy  absorbing 
and  diffusing  materials,  as  well  as  crash 
energy  management  systems,  impact 
limiters,  the  use  of  deformable  materials 
(particularly  based  on  experience  in  the 
automobile  racing  industjy),  and  impact 
resistant  coatings. 

In  the  fourth  question,  PHMSA  and 
FRA  solicited  information  pertaining  to 
whether  there  were  measures,  other 
than  accident  survivability,  such  as 
improved  security  of  operating  fittings, 
or  an  ability  to  locate  cars  beyond 
current  car  movement  reporting 
systems,  that  could  improve  the  overall 
safety  and  security  of  hazardous 
material  shipments  via  railroad  tank  car. 
In  response  to  this  question, 
commenters  generally  noted  the  many 
voluntary  efforts,  which  are  already 
underway  in  both  the  shipping  and 
railroad  industries,  designed  to  detect 
hazardous  materials  leaks,  monitor  the 
temperature  and  other  conditions  of 
materials  being  transported  in  railroad 
tank  cars,  and  track  the  locations  of 
railroad  tank  car  hazardous  material 
shipments.  Although  commenters 
generally  expressed  the  view  that  the 
existing  car  movement  reporting  system, 
including  the  automatic  equipment 
identification  system,  is  sufficient  for 
purposes  of  locating  shipments  in  a 
timely  fashion,  most  commenters 
expressed  support  for  utilizing 
additional  location  monitoring  and 
other  shipment  monitoring  technologies 
(e.g.,  car  securement  sensors, 
temperature  sensors)  depending  on  the 
commercial  viability  of  the  technologies 
and  the  risk  presented  by  the  product 
being  shipped. 

The  fifth  question  PHMSA  and  FRA 
posed  at  the  public  meeting  pertained  to 
whether,  in  addition  to  accident 
survivability,  tank  cars  should  be 
designed  to  withstand  other  types  of 
extraordinary  events  (e.g.,  ballistic 
attack  or  unauthorized  access  to  tank  car 
valving).  In  response  to  this  question, 
one  shipper  commented  that  tank  cars 
should  not  be  designed  to  withstand 
extraordinary  events.  Instead,  the 
environment  in  which  tank  cars  operate 
needs  to  be  modified  to  prevent  such 
extraordinary  events  as  derailments. 
Other  commenters  suggested  that  tank 
car  design  changes  should  be  made  to 
prevent  unauthorized  access  to  the  cars’ 
contents  and  to  potentially  withstand 
ballistic  attack.  Generally,  however, 
commenters  recognized  the  need  to 
examine  any  such  potential  changes  on 
a  risk  basis,  taking  into  consideration 
whether  such  requirements  would  be 
cost  effective  in  particular  situations 
given  the  risk  presented  by  a  particular 
commodity. 
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Noting  that  the  HMR  currently 
include  performance  standards  for 
coupler  vertical  restraint  systems, 
pressure  relief  devices,  tank-head 
puncture-resistance  systems,  thermal 
protection  systems,  and  service 
equipment  protection,  the  sixth 
question  PHMSA  and  FRA  posed  at  the 
public  meeting  pertained  to  whether 
those  standards  are  adequate  for  future 
tank  cars,  and  if  not,  what  areas  and 
aspects  of  railroad  tank  cars  need  to  be 
improved.  In  response  to  this  question. 
Trinity  suggested  that  the  current 
requirement  in  the  HMR  for  top  fittings 
protection  on  pressure  cars  (49  CFR 
179.100-12)  is  not  a  performance 
standard  and  should  be  made  one.  In 
addition.  Trinity  suggested  that  the 
HMR  should  be  updated  in  other  areas, 
such  as  bottom  outlet  protection  and 
requiring  normalized  steel  for  pressure 
cars,  to  make  the  regulations  consistent 
with  industry  standards.  Echoing 
comments  raised  at  the  initial  public 
meeting.  Cl  suggested  that  all  railroad 
freight  cars  be  equipped  with  double 
shelf  couplers  to  avoid  couplers  on  non- 
hazardous  materials  cars  from  becoming 
disengaged  and  breaching  a  tank  car 
containing  hazardous  materials.  FRA  is 
actively  researching  the  potential 
benefits  of  modifying  freight  car 
couplers  (e.g.,  the  use  of  push-back 
couplers  or  other  coupler  technology 
advancements)  to  potentially  reduce  the 
likelihood  of  a  tank  car  being  punctured 
by  the  coupler  of  another  car  during  an 
accident.  If  the  results  of  FRA’s  research 
demonstrates  that  such  coupler 
modifications  would  increase  safety 
cost-effectively,  FRA  will  consider  such 
a  requirement  in  a  future  rulemaking 
proceeding. 

Commenters  generally  expressed  a 
preference  for  the  development  of 
performance  standards,  as  opposed  to 
hardware-specific  requirements. 
Commenters  noted,  however,  that  there 
is  not  uniform  agreement  on  what 
constitutes  a  performance  standard.  For 
example.  Cl  stated  that  a  performance 
standard  is  something  that  is  physically 
verifiable,  that  cem  be  tested  to, 
considers  risks  and  benefits,  and  that 
can  be  applied  to  new  technologies  and 
new  designs.  However,  Cl  noted  that  the 
probability  of  release  is  not  something 
that  can  be  tested  to.  Trinity  also 
expressed  support  for  utilizing 
performance  standards  in  the  tank  car 
regulations.  Trinity  suggested  that  any 
performance  standard  should  also  ‘ 
include  at  least  one  default  hardware- 
specific  standard  that  can  be  applied  by 
those  who  do  not  have  the  time  or 
resources  to  develop  their  own 
performance-based  design.  As  an 


example.  Trinity  cited  AAR’s  CPC- 
1176,  which  contains  both  a 
performance  standard  and  a  default 
design  standard  conforming  to  the 
performance  standard.  Expressing  the 
view  that  CPC-1176  is  a  true 
performance  standard,  AAR  encouraged 
the  Department  to  use  the  work  already 
done  by  the  TCC. 

We  agree  with  an  approach  that 
specifies  a  performance  standard.  In 
fact,  in  the  final  rule  relating  to 
Crashworthiness  Protection 
Requirements  for  Tank  Cars,'*®  we 
agreed  with  commenters  that  a 
performance-based  standard  for  shell-  . 
puncture  resistance  could  have  merit 
over  a  specification-based  standard.  At 
that  time,  however,  we  did  not  have  the 
data  to  support  a  performance-based 
standard.  Since  then,  we  have 
assembled  enough  research  and  data  to 
allow  for  the  promulgation  of  a 
performance-based  standard,  which  will 
foster  new  technology  and  provide 
design,  material,  and  manufacturing 
flexibility. 

The  seventh  question  on  which 
PHMSA  and  FRA  solicited  information 
pertained  to  how  the  agencies  should 
consider  risk  factors  in  determining 
whether  to  require  tank  car  safety  and 
security  enhancements.  For  example, 
the  agencies  asked  whether  the  risk  of 
the  car/commodity  pair  should  be 
considered  so  that  improvements  would 
first  apply  to  the  car/commodity  pairs 
considered  to  have  the  greatest  risk  or 
for  which  the  car/commodity  pair 
would  benefit  most  from  the 
improvement.  In  addition,  the  agencies 
solicited  information  on  what  other  risk 
factors  should  be  considered. 

In  response  to  this  question, 
commenters  generally  maintained  that 
tank  car  safety  and  security 
enhancements  should  be  based  on  the 
hazard  of  the  commodity  involved,  as 
well  as  the  existing  tank  car  safety 
features,  materials,  and  methods  of 
construction.  For  example.  Cl  stated  that 
the  appropriate  way  to  prioritize  tank 
car  safety  enhancements  is  to  start  with 
those  commodities  that  have  the  greatest 
consequence  and  greatest  likelihood  of 
causing  consequences  if  released. 
Accordingly,  Cl  concluded  that  starting 
with  PIH  materials  was  logical. 
Similarly,  citing  its  efforts  at  developing 
an  enhanced  tank  car  standard,  AAR 
commented  that  tank  car  safety 
improvements  should  first  focus  on  the 
cars  carrying  commodities  that  are 
hazardous  to  human  health  (i.e.,  PIH 


•*"  Crashworthiness  Protection  Requirements  for 
Tank  Cars;  Detection  and  Repair  of  Cracks,  Pits, 
Corrosion,  Lining  Flaws,  Thermal  Protection  Flaws 
and  Other  Defects  of  Tank  Car  Tanks,  60  FR  49048 
(Sept.  21. 1995). 


materials).  Even  more  specifically,  AAR 
suggested  that  those  PIH  materials  with 
the  highest  hazards  and  those  shipped 
most  often,  should  be  addressed  first. 
With  regard  to  the  tank  car  itself,  ARI 
noted  that  the  better  protected  a  tank  car 
is  at  the  present  time,  it  should  be  one 
of  the  last  cars  retrofitted  or  taken  out 
of  service.  In  addition,  ARI  expressed 
the  view  that  the  order  in  which  cars  are 
retrofitted  or  taken  out  of  service  should 
be  left  to  car  owners. 

We  agree  that  car  owners  need  a 
certain  amount  of  flexibility  in 
managing  improvements  to  their  tank 
car  fleets.  Accordingly,  this  NPRM 
proposes  an  implementation  period 
spread  over  eight  years  during  which 
car  owners  are  free  to  manage  the 
implementation  of  the  proposed 
enhancements  within  their  fleets, 
provided  certain  milestones  are  met. 

The  NPRM  does  provide,  however,  that 
five  years  after  the  effective  date  of  the 
final  rule,  tank  cars  manufactured  using 
non-normalized  steel  for  head  or  shell 
construction  would  no  longer  be 
authorized  for  the  transportation  of  PIH 
materials. 

The  eighth  question  posed  by  PHMSA 
and  FRA  pertained  to  whether  the 
installation  of  bearing  sensors  or  other 
on-board  tracking/monitofing  systems 
capable  of  monitoring,  for  example,  tank 
car  pressure,  temperature,  and  safety 
conditions,  would  improve  the  safety 
and  security  of  hazardous  materials 
shipments  by  railroad  tank  car  and,  if 
so,  whether  implementing  such  a 
system  is  feasible. 

In  response  to  this  question, 
commenters  generally  noted  that  many 
hazardous  materials  shippers  have 
already  implemented  onboard  tracking 
and  monitoring  systems  for  a  variety  of 
reasons.  A  representative  of  the 
NGRTCP  noted  that  it  was  expected  that 
certain  on-board  tracking/monitoring 
systems  would  be  included  in  the  Next 
Generation  Rail  Car  design,  but  that 
many  detailed  practicalities  of  such  a 
system  would  need  to  be  addressed 
(e.g.,  monitors  attached  to  individual 
cars  or  through  a  system  of  wayside 
detectors,  the  utilizatiori  of  data 
collected  and  communication  of  that 
data  to  affected  parties). 

The  final  question  posed  by  PHMSA 
and  FRA  pertained  to  whether  the 
installation  of  electronically  controlled 
pneumatic  (ECP)  brake  systems  on  tank 
cars  would  improve  the  safety  of 
hazardous  materials  shipments  by 
railroad  tank  car.  Only  Trinity  and  a 
representative  of  the  NGRTCP 
responded  to  this  question.  Expressing 
the  view  that  for  ECP  brakes  to  be 
effective,  all  equipment  in  a  train  would 
have  to  be  equipped  with  such  brakes. 
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Trinity  commented  that  ECP  brakes 
would  be  of  little  or  no  benefit  to 
improving  hazardous  material  safety.  A 
representative  of  the  NGRTCP,  however, 
noted  that  the  Next  Generation  Rail  Car 
will  probably  incorporate  a  duality  of 
systems — a  traditional  brake  system 
with  the  anticipation  of  ECP  brakes. 

This  commenter  further  noted  that  the 
implementation  of  ECP  brakes  is  a  long¬ 
term  issue.  Although  FRA  encourages 
industry  to  pursue  implementation  of 
ECP  br^e  technology  as  expeditiously 
as  possible,  and  is  encouraged  by 
NGRTCP’s  representation  that  a  new 
tank  car  design  may  incorporate  the 
duality  of  brake  systems,  FRA 
recognizes  that  this  is  a  long-term  issue 
affecting  the  entire  railroad  industry, 
and  accordingly,  such  a  requirement  is 
outside  the  scope  of  this  rulemaking. 

C.  March  30,  2007  Public  Meeting 

The  third  public  meeting  was  held  on 
March  30,  2007.  At  this  meeting,  FRA 
explained  that  DOT  is  aggressively 
working  to  develop  a  performance 
standard  for  an  enhanced  tank  car 
design,  which  will  allow  innovation  and 
foster  new  technology  in  the  tank  car 
design  process.  FRA,  through 
representatives  of  Volpe,  presented  its 
preliminary  research  results  regarding 
tank  car  survivability,  and  solicited 
comments  from  meeting  participants  on 
several  specific  ideas  regarding  how 
DOT  was  considering  moving  forward 
with  the  development  and 
implementation  of  a  performance 
standard  based  on  that  research.  In 
addition,  on  behalf  of  the  AAR, 
Christopher  P.L.  Barkan,  Ph.D.,  of  the 
University  of  Illinois  at  Urbana- 
Champaign,  Railroad  Engineering 
Program,  presented  the  results  of  a  risk 
analysis  performed  by  the  University  on 
behalf  of  AAR  pertaining  to  PIH 
materials  transported  by  railroad  tank 
car. 

First,  FRA  noted  that,  in  light  of  the 
NTSB  recommendations  in  response  to 
the  Minot  accident  and  the  mandates  of 
SAFETEA-LU,  the  agency’s  current 
research  efforts  regarding  tank  car 
survivability  are  primarily  focused  on 
tank-head  and  shell  performance.  In 
response,  commenters  stated  that  DOT 
should  also  consider  enhancements  to 
top  fittings  protection  in  any  rulemaking 
designed  to  improve  tank  car  accident 
survivability.  As  discussed  previously 
in  this  section,  although  we  believe  that 
improvements  to  tank  car  top  fittings 
may  be  one  method  of  enhancing  tank 
car  safety,  we  are  not  proposing  new 
standards  for  top  fittings  protection  at 
this  time  because  the  research 
demonstrating  the  efficacy  and 
feasibility  of  such  enhanced  standards  is 


not  yet  complete.  Additionally,  based 
on  historical  accident  data,  the  greatest 
likelihood  of  a  catastrophic  release  of 
material  from  a  tank  car  is  through  the 
tank-head  or  shell,  not  the  fittings. 
Accordingly,  this  NPRM  focuses  on 
enhancing  tank-head  and  shell  impact 
resistance.  FRA  will,  however,  continue 
to  investigate  potential  improvements  to 
temk  car  top  fittings  and  if  appropriate, 
will  pursue  such  improvements  in  a 
separate  rulemaking  proceeding. 

Second,  Volpe  made  presentations 
relating  to  FRA’s  tank  car  research 
program.  Volpe’s  presentations  focused 
on  three  aspects  of  FRA’s  ongoing  tank 
car  research  program:  (1)  Derailment 
dynamics  analysis  (designed  to 
calculate  ranges  of  closing  speeds  and 
incidence  angles  between  cars  involved 
in  pile-ups):  (2)  dynamic  structural 
analysis  (designed  to  estimate  the  forces 
corresponding  to  closing  speeds  for 
head  and  shell  impacts);  and  (3)  damage 
assessment  (designed  to  estimate 
deformations  to  tank-heads  and  shells 
and  the  force  at  which  puncture  is 
expected  to  occur).  Volpe  explained  that 
the  key  results  of  the  derailment 
dynamics  study  are  that  (1)  train  speed 
has  the  most  significant  effect  on  the 
number  of  cars  that  derail,  and  (2) 
closing  speed  (that  is,  the  car-to-car 
impact  speed)  is  approximately  one-half 
the  train  speed  at  which  the  derailment 
occurs. 

In  response  to  Volpe’s  presentations, 
meeting  participants  posed  several 
questions.  A  few  participants 
questioned  why  FRA  did  not  explicitly 
model  the  Minot  or  Graniteville 
derailments  and  what  efforts  have  been 
made  to  relate  the  modeling  results  to 
real  world  scenarios.  Similarly,  noting 
that  Volpe’s  derailment  dynamics 
models  were  “straightforward”  models 
that  consider  just  one  force  acting 
against  a  car,  one  commenter  noted  that 
real  life  derailment  situations  are 
generally  more  complicated.  As  noted  in 
Section  X,  above,  F^’s  research  was 
initially  aimed  at  developing  a 
derailment  model  specific  to  the  Minot 
accident.  However,  due  to  the  inherent 
complexities  and  variables  surrounding 
any  derailment  situation  (e.g.  track 
layout  and  condition,  three  dimensional 
topography  of  the  local  terrain,  car  type 
and  location  within  train  consist),  the 
initial  and  boundary  conditions  of 
particular  accident  scenarios  cannot  be 
reasonably  ascertained.  Additionally, 
the  initial  perturbation  (i.e.,  the  train 
speed  and  track  location)  resulting  in 
derailments  is  not  precisely  known. 
Accordingly,  FRA  revised  its  research 
objective  to  define  a  generalized 
derailment  situation  identifying  the 
salient  features  of  derailment  situations 


based  on  historical  accident 
consequences.  This  information  was 
then  used  to  establish  more  easily 
analyzed  impact  scenarios  (i.e.,  post 
derailment  car-to-car  interactions;  and 
the  speeds,  orientations  and  trajectories 
of  the  cars  as  a  function  of  location  in 
the  train). 

Commenters  also  noted  that  although 
Volpe  apparently  used  two  different 
models  in  its  derailment  dynamics 
study,  only  the  results  of  one  model 
were  presented  in  detail.  As  noted  at  the 
public  meeting,  although  Volpe  utilized 
two  models  to  investigate  the 
derailment_ kinematics,  each  of  the 
models  predicted  the  same  trends. 
Accordingly,  for  ease  of  presentation, 
only  the  results  of  the  ADAMS 
(Automatic  Dynamic  Analysis  of 
Mechanical  Systems)  model  were 
presented  in  any  detail  at  the  meeting 
because  of  the  ability  of  the  ADAMS 
softwcure  to  provide  animations  of  the 
results. 

Noting  that  Volpe’s  presentation 
showed  that  the  highest  closing  speed 
occurs  for  the  last  car  that  allows  the 
coupler  to  break,  one  commenter 
questioned  what  would  happen  if  more 
couplers  were  allowed  to  break  and 
whether  it  was  expected  that  the  highest 
closing  speed  would  always  occur  at  the 
point.  FRA  explained  that  the  highest 
closing  speed  may  occur  at  the  point  of 
the  last  coupler  break,  but  again  noted 
that  the  average  closing  speed  between 
cars  is  approximately  one-half  the  initial 
train  speed.  In  addition,  because 
software  limitations  only  allowed  the 
modeling  of  up  to  ten  coupler  breaks  in 
a  particular  scenario,  FRA  stated  that 
before  any  more  concrete  conclusions 
can  be  drawn,  further  research  would  be 
necessary. 

Another  commenter  inquired  as  to 
how  much  variation  in  force  the 
derailment  model  could  predict  and 
whether  Monte  Carlo  techniques  (i.e.,  a 
type  of  computational  algorithm 
utilizing  random  numbers  and 
probability  statistics  to  simulate  the 
behavior  of  physical  or  mathematical 
systems)  should  be  applied  to  try  to 
develop  a  more  statistical  understanding 
of  the  potential  variability.  FRA  noted 
that  although  Monte  Carlo  techniques 
could  be  applied,  FRA’s  first  and 
foremost  focus  is  on  predicting  the 
salient  car-to-car  interactions  that  take 
place  during  derailments.  FRA  intends 
to  analyze  the  forces  achieved  in  other 
modeling  programs  using  non-linear 
large  deformation  crush  calculations 
and  validate  the  models  by  full  scale 
testing. 

Commenters  also  questioned  why  the 
baseline  CcU*  mass  utilized  in  the 
derailment  dynamics  study  was  150,000 
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pounds  (which  does  not  represent  a 
typical  light  car  or  a  typical  loaded  car) 
and  whether  the  initial  angular  velocity 
used  to  cause  a  derailment  has  a  large 
effect  on  the  number  of  cars  derailed 
and/or  the  secondary  ear-to-car  impact 
speeds.  In  response,  FRA  explained  that 
the  baseline  values  utilized  in  the  study 
were  varied  +/  -  20%  to  +/  -  50%. 
Further,  FRA  noted  that  a  sensitivity 
analysis  of  the  results  from  generalized 
derailment  scenarios  demonstrated  that 
both  car  mass  and  initial  angular  speed 
causing  a  derailment  are  very  weakly 
correlated  to  the  number  of  cars  that 
derail.  Instead,  the  highest  sensitivities 
are  associated  with  initial  train  speed 
and  the  ground  friction  experienced. 

Stating  that,  in  most  real-world 
accident  scenarios,  tank  cars  are 
impacted  by  “coupler  like”  objects,  one 
commenter  questioned  the  use  of  a 
squeu'e  flat-smface  ram  in  Volpe’s 
modeling  to  impact  the  tank-heads  and 
shells  while  another  commenter 
questioned  why  the  collision  dynamic 
model  of  a  car  is  shaped  like  a  cube. 
Specifically,  Trinity  noted  that  in  its 
own  crashworthiness  analysis 
performed  on  the  newly  designed 
Trinity  Ccir,  a  rigid  coupler  head  was 
used  as  the  impacting  object.  Further, 
Trinity  noted  that  after  the 
crashworthiness  analysis  was 
completed,  the  results  were  compared 
with  real-world  accidents,  as  well  as  the 
type  of  pimctures  and  tank  deformations 
that  occurred.  Trinity  further  reported 
frnding  a  good  correlation  between  their 
crashworthiness  analysis  and  the  shape 
of  punctures  and  deformations  found  in 
real-world  accident  vehicles. 

FRA  responded  that  the  collision 
dynamics  model  is  a  lumped  mass 
model  connected  by  non-linear  springs 
and  that  the  masses  are  treated  as  rigid 
objects.  Further,  the  collision  dynamics 
model  uses  as  an  input  the  force-crush 
characteristics  predicted  or  measured 
from  analysis  and  testing.  This  input  is 
derived  through  the  application  of  the 
simplified  collision  scenarios  defined 
for  the  performance  standards.  The 
shape  of  the  force  crush  characteristic  is 
we^y  affected  by  the  impactor  size  for 
a  range  within  +/  -  50  percent  of  that 
prescribed  in  the  testing  program.  If  the 
impactor  size  was  sufficiently  small, 
then  the  mode  of  material  failure 
initiation  would  change.  The  impactor 
size  chosen  for  the  baseline  testing 
captures  the  salient  deformation  and 
failure  modes  observed  in  accidents  and 
testing.  Accordingly,  neither  the  shape 
of  the  impactor  or  the  car  is 
determinative.  FRA  further  explained 
that  in  accident  scenarios,  a  tank  car 
may  be  impacted  by  a  variety  of 
different  objects  (e.g.,  couplers,  pieces  of 


rail,  rail  car  trucks,  other  car  draft  sills, 
side  sills)  and  accordingly,  the  goal  of 
FRA’s  current  research  is  to  develop  a 
standardized  method  for  comparing  the 
relative  performance  between  different 
tank  car  designs,  regardless  of  what  the 
impactor  is  in  a  particular  scenario. 
Additionally,  as  Volpe  noted  at  the 
meeting,  the  simulations  have  resulted 
in  modes  of  deformation  that  are  similar 
to  the  deformations  found  in  accident 
vehicles. 

Another  commenter  also  noted  that 
the  modeling  presented  by  Volpe  at  the 
meeting  addressed  main  line 
derailments  only  and  questioned 
whether  FRA  intended  to  expand  the 
analysis  to  collision  scenarios.  In 
response  to  this  comment,  FRA 
explained  that  generally,  collisions 
degenerate  into  derailment-like 
situations.  Accordingly,  the  secondary 
car-to-car  interactions  obtained  through 
Volpe’s  modeling  and  review  of 
historical  accident  consequences 
provided  a  methodology  to  simplify  the 
impact  conditions  such  that  a 
generalized  performance  standard  for 
two  cars  interacting  could  be  identified. 
Utilization  of  this  performance  standard 
compares  the  relative  performance 
between  different  tank  car  designs,  and 
FRA  further  plans  to  investigate  the  use 
of  pushback  couplers  and  deformable 
anti-climbing  systems  to  decrease  the 
aggressivity  between  new  and  older  tank 
car  designs  in  the  future. 

With  regard  to  the  dynamic  structural 
analysis,  noting  the  apparent  ductile 
properties  of  the  model  materials  (i.e., 
that  the  elliptical  head  almost  turns 
itself  inside  out),  one  commenter 
questioned  what  type  of  material  model 
was  being  used.  At  the  meeting,  Volpe 
explained  that  the  tensile  strength  of  the 
material  being  modeled  is  the  minimum 
required  for  TC-128  steel.  Further,  DOT 
noted  that  the  results  presented  were  of 
an  empty  tank,  where  material  failure 
was  not  allowed.  The  results 
represented  the  first  step  in  a  series  of 
models  that  gradually  build  in 
complexity — starting  with  an  empty 
tank  and  applying  first  elastic,  then 
elastic  with  plastic  loadings,  and  finally 
building  up  to  material  failure.  After  the 
model  results  are  checked  against 
analytical  solutions  available  in 
literature,  pressurized  fluid  tanks  will 
be  evaluated  in  the  same  manner. 

At  the  meeting,  Volpe  also  addressed 
the  full-scale  impact  tests  being 
performed  on  existing  DOT  105A500W 
cars  in  an  effort  to  develop  a 
methodology  for  assuring  a  minimum 
level  of  tank  integrity,  defining  the 
conditions  for  which  a  tank  car  is 
capable  of  maintaining  its  contents,  and 
identifying  the  maximum  speed  at 


which  a  tank  car  can  survive  the 
generalized  impact  scenarios  developed 
in  the  derailment  dynamics  study.  In 
response  to  this  portion  of  Volpe’s 
presentation,  commenters  raised  two 
main  concerns.  First,  commenters 
questioned  how  the  pressure  and  outage 
requirements  used  in  the  tests  to 
establish  the  baseline  performance  of 
current  tank  cars  were  chosen.  DOT 
explained  that  although  a  pressure  and 
outage  that  could  be  expected  in 
everyday  transport  were  utilized  (i.e., 
10.6  percent  outage,  100  psi  pressure), 
because  the  goal  is  to  establish  the 
relative  performance  of  different  tank 
car  designs,  such  parameters  are 
ultimately  irrelevant,  provided  the  same 
pressure  and  outage  is  used  for  all  cars 
analyzed.  In  other  words,  in  order  to 
establish  the  relative  performance  of 
different  tank  car  designs,  all  designs 
must  be  tested  under  the  same  initial 
and  boundary  conditions  (including 
weights,  pressure,  and  outage). 

Second,  commenters  again  questioned 
why  DOT  was  performing  “simplified 
tests”  and  not  examining  the  effect  of 
applying  multiple  forces  simultaneously 
in  different  locations  on  tank  cars.  DOT 
responded  that  its  goal  is  to  establish 
the  relative  performance  of  different 
tank  CeU  designs  by  developing  a  safe 
and  simple  test  that  is  relatively  easy  to 
set  up  and  conduct,  easy  to  analyze,  and 
provides  repeatable  results.  FRA 
reiterated  that  it  did  not  intend  to 
conduct  a  test  that  represents  any 
particular  accident  situation.  Instead, 
FRA’s  goal  is  to  establish  a  test  that 
provides  the  salient  and  predominant 
failure  modes  observed  from  historical 
accident  consequences  in  a  consistent 
manner. 

At  the  March  30,  2007  meeting,  FRA 
also  presented  several  specific  ideas 
regarding  how  DOT  was  considering 
moving  forward,  given  the  results  of 
Volpe’s  research.  FRA  noted  that  it  was 
considering  imposing  a  50  mph  speed 
restriction  on  all  tank  cars  carrying  PIH 
materials.  Assuming  a  50  mph  speed 
restriction,  based  on  Volpe’s  research 
anticipating  a  closing  speed  of  25  mph 
in  the  event  of  a  derailment  or  collision, 
FRA  stated  that  it  was  also  considering 
setting  a  performance  standard  requiring 
tank  cars  to  be  constructed  such  that 
tank-heads  and  shells  would  resist 
puncture  or  other  catastrophic  loss  from 
impacts  at  speeds  around  25  mph. 
Because  any  necessary  tank  car  fleet 
change  out  would  require  a  reasonable 
implementation  period,  as  an  interim 
measure,  FRA  noted  its  consideration  of 
imposing  an  interim  30  mph  speed 
restriction  in  dark  territory  for  trains 
transporting  PIH  tank  cars  of  current 
designs,  based  on  the  higher  train  mile 
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collision  risk  and  the  increased 
derailment  risk  present  in  deirk  territory. 

In  response  to  FRA’s  ideas,  one 
commenter  noted  that  FRA’s  proposal 
presented  a  “one-size-fits-all”  approach 
to  enhancing  PIH  transportation  via 
railroad  tank  car.  This  commenter  noted 
that  there  are  many  PIH  materials  that 
do  not  pose  the  same  dangers  as 
materials  such  as  chlorine  and 
anhydrous  ammonia.  This  commenter 
expressed  the  view  that  FRA’s  proposal 
would  he  “extremely  penalizing”  to 
those  other  materials. 

For  uniformity  purposes,  in  its 
regulations,  DOT  has  historically 
addressed  hazardous  materials  as  a 
class.  Employing  this  rationale,  DOT 
decided  that,  for  the  purposes  of  the 
present  rulemaking,  it  would  similarly 
address  PIH  materials  as  a  class. 
Moreover,  while  some  PIH  materials 
may  not  pose  as  great  a  threat  to  the 
public  and  the  environment  as  other 
PIH  materials,  it  is  in  the  public’s  best 
interest  that  all  PIH  materials  are 
transported  in  the  safest  manner 
possible.  Additionally,  in  this  proposed 
rule,  DOT  has  identified  a  performance 
standard  rather  than  a  specihc  standard, 
which  provides  the  regulated 
community  with  the  flexibility  to  design 
an  enhanced  tank  car  with  features  that 
are  appropriate  for  the  type  of  PIH 
materials  that  the  car  will  transport. 

Other  commenters  questioned 
whether  risk  would  be  considered  and 
how  benefits  of  implementing  such  new 
requirements  would  be  quantified. 
Lastly,  one  commenter  expressed  the 
view  that  given  current  tank  car 
manufacturing  capacity,,  a  five-  to  ten- 
year  implementation  period  would  be 
reasonable.  This  commenter  further 
noted  that  existing  tank  cars  designed  to 
carry  anhydrous  ammonia  could  be 
retrofitted  and  utilized  to  transport 
materials  other  than  PIH  materials,  but 
existing  chlorine  cars,  however,  would 
probably  need  to  be  replaced. 

XII.  Proposed  Rule  and  Alternatives 

The  proposed  rule  would  seek  to 
control  destructive  forces  brought  to 
bear  on  tank  cars  in  the  course  of 
derailments  and  collisions  by 
establishing  a  maximum  speed  limit  and 
by  enhancing  the  ability  of  the  package 
to  withstand  those  forces  by  m^ing  it 
more  crashworthy.  Although  the 
proposed  rule  would  establish  a 
performance  standeird  for  head  and  shell 
puncture-resistance,  this  is  most  likely 
to  be  achieved  by  a  strategy  to  absorb 
energy  short  of  breaching  the  tank.  The 
proposed  rule  would  also  impose  a 
more  stringent  limit  on  train  speed 
during  the  period  tank  cars  of  current 
design  remain  in  use.  There  may  be 


other  means  of  achieving  the  same  end 
results  (e.g.,  protecting  persons  from  the 
effects  of  PIH  materials  released  into  the 
atmosphere),  and  DOT  invites 
comments  that  might  identify  such 
means  and  describe  how  their 
effectiveness  might  be  verified. 

Mitigation  of  harm  from  accidental 
releases  is  a  major  component  of  any 
effort  to  improve  the  safety  of  hazardous 
materials  transportation.  DOT  engages 
in  significant  actions  to  help  prepare 
emergency  responders  for  hazardous 
materials  releases.  For  instance,  PHMSA 
periodically  publishes  an  Emergency 
Response  Guidebook,  which  provides 
information  on  initial  steps  to  take  to 
respond  to  hazardous  materials 
accidents,  with  the  objective  of  ensuring 
that  it  is  present  at  every  command 
center  and  on  every  emergency  vehicle. 
As  noted  above,  the  railroad  and 
chemical  industries  conduct  outreach  to 
local  authorities  through  the 
TRANSCAER®  program.  In  March  2005, 
the  AAR,  with  FRA  encouragement, 
adopted  an  amendment  to  its  Circular 
No.  OT-55,  which  established 
procedures  for  providing  information  to 
local  emergency  response  agencies 
concerning  the  top  25  hazardous 
materials  transported  through  their 
communities. 

Ensuring  the  availability  of  detailed 
hazardous  materials  information,  when 
an  event  does  occur,  is  also  a  critical 
means  of  mitigating  the  consequences  of 
a  release.  The  HMR  require  that 
railroads  maintain  hazardous  materials 
information  on-board  trains  reflecting 
the  position  of  cars  in  the  train,  and 
hazard  information  regarding  the 
commodities  transported  in  specific  rail 
cars.^^  FRA  actively  enforces  these 
requirements  through  periodic  audits  of 
railroad  information  systems  and 
through  review  of  documentation  on¬ 
board  trains. 

In  response  to  the  accidents  detailed 
in  this  notice,  FRA  approached  the  AAR 
and  requested  consideration  of 
additional  action  to  ensure  that  detailed 
and  specific  hazardous  materials 
information,  including  the  position  of 
cars  in  the  train,  is  readily  available  to 
emergency  responders  even  when  crew 
members  are  disabled  or  otherwise 
unable  to  contact  responders  at  the 
scene.  FRA  conducted  two  meetings 
with  the  AAR,  various  railroads,  and 
emergency  response  organizations  to 
discuss  enhancements  to  the  emergency 
response  system  that  would  ensure 
emergency  responders  have  access  to 
necessary  information  during  incidents 
and  accidents.  As  a  result  of  the 
discussions,  and  in  response  to  the 
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positive  comments  from  the  emergency 
response  community,  CSX 
Transportation  (CSXT)  and  Chemtrec, 
the  chemical  industry’s  24-hour  hotline, 
entered  into  a  pilot  project  in  August  of 
2005,  to  test  improvements.  The  pilot 
project  consists  of  providing  access  to 
the  Chemtrec  watchstanders,  who  have 
direct  communications  with  emergency 
responders,  to  CSXT’s  information 
network  where  they  can  obtain  virtually 
real-time  information,  either  verbally  or 
via  electronic  means,  almost 
immediately  after  receiving  notification 
of  an  incident  or  accident.  This  system 
relies  in  part  on  train  position 
information  from  CSXT  locomotives 
equipped  with  Global  Positioning 
System  receivers  and  means  for 
communicating  the  position  to  the 
CSXT  operations  center,  together  with  a 
geographic  information  system  on 
which  the  information  is  displayed. 

This  is  a  capability  not  yet  fully 
available  elsewhere  in  the  industry,  but 
it  could  be  acquired.  PHMSA  and  FRA 
request  that  commenters  address  the 
following  questions:  (1)  Are  other  rail 
carriers  considering  the  implementation 
of  emergency  response  communications 
systems  similar  to  that  currently  being 
tested  by  CSXT?  (2)  Are  there 
impediments  to  more  widespread 
implementation  of  such  communication 
systems?  If  so,  how  should  these 
impediments  be  addressed?  (3)  Should 
the  Federal  government  promote  more 
widespread  adoption  of  such 
communication  systems?  If  so,  how 
could  this  be  accomplished? 

More  generally,  we  ask  commenters  to 
consider  the  relationship  between 
effective  emergency  response  actions 
and  risk  reduction.  As  indicated  above, 
the  HMR  address  risk  in  two  ways — that 
is,  the  regulations  are  intended  to 
reduce  the  risk  of  an  accident  occurring 
and  to  minimize  the  consequences  of  an 
accident  should  one  occur.  Commenters 
may  wish  to  provide  comments 
concerning  the  extent  to  which  effective 
emergency  response,  including 
proactive  measures  such  as  alert 
warnings,  evacuations,  and  shelter-in- 
place  directives,  affects  the  basic  risk 
equation  (risk  =  the  probability  of  an 
accident  multiplied  by  the 
consequences  of  an  accident)  and 
whether  there  are  ways  to  combine  more 
effective  emergency  response  with 
accident  prevention  measures  to 
enhance  overall  safety. 

Similarly,  Dow’s  safety  program  for 
these  products  is  exploring  more 
effective  tracking  and  remote 
monitoring  of  tank  cars  so  that,  in  the 
case  of  an  incident  or  accident,  critical 
parameters  such  as  geographic  location, 
internal  pressure,  or  product 
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temperature  might  be  determined  and 
provided  to  emergency  responders. 
PHMSA  and  FRA  invite  commenters  to 
address  the  extent  to  which  this  strategy 
promises  advances  in  safety  that  might 
substitute,  in  whole  or  in  part,  for  the 
proposals  contained  in  this  NPRM.  We 
also  ask  commenters  to  discuss  whether 
there  are  additional  regulatory  options 
that  should  be  considered. 

XIII.  Section-by-Section  Analysis 

Part  171 

Section  171.7 — Reference  Material 

Existing  §  171.7  addresses  reference 
materials  that  are  not  specifically  set 
forth  in  the  HMR,  but  that  are 
incorporated  by  reference  into  the  HMR. 
We  propose  to  amend  §  171.7(a)(3),  the 
table  of  material  incorporated  by 
reference,  to  add  the  entry  for  AAR 
Standard  S-286-2002,  Specification  for 
286,000  lbs.  Gross  Rail  Load  Cars  for 
Free/Unrestricted  Interchange  Service, 
revised  as  of  September  1,  2005.  AAR 
Standard  S-286-2002  is  the  existing 
industry  standard  for  designing, 
building,  and  operating  rail  cars  at  gross 
weights  between  263,000  pounds  and 
286,000  pounds.  By  incorporating  AAR 
Standard  S-286-2002  into  the  HMR,  we 
will  ensure  that  tank  cars  exceeding  the 
existing  263,000  pound  limitation  and 
weighing  up  to  286,000  pounds  gross 
weight  on  rail  are  mechanically  and 
structurally  sound. 

Part  173 

Section  173.31 — Use  of  Tank  Cars 

Existing  §  173.31  addresses  the  use  of 
tank  cars  to  transport  hazardous 
materials  and  contains  various  safety 
system  and  marking  requirements.  This 
NPRM  proposes  to  revise  existing 
paragraphs  (a)(6),  (b)(3),  (b)(6)  and 
(e)(2)(ii),  as  well  as  add  new  paragraphs 
(b)(7)  and  (b)(8).  Existing  paragraph 
(a)(6)  explains  that  any  tank  car  of  the 
same  class  with  a  higher  tank  test 
pressure  than  the  tank  car  authorized  in 
the  HMR  may  be  used.  It  also  specifies 
the  hierarchy  of  the  letters  in  the 
specification  marking  that  indicate 
special  protective  systems  (e.g.,  “J”  for 
thermally  protected,  jacketed  cars;  “T” 
for  thermally  protected,  non-jacketed 
cars;  “S”  for  cars  with  head  shields  but 
without  thermal  protection;  and  “A”  for 
cars  without  protective  systems)  for 
which  cars  are  equipped.  We  are 
proposing  to  add  the  letter  “M”  to 
represent  tank  cars  with  the  enhanced 
tank-head  and  shell  puncture-resistance 
systems  of  this  proposed  rule,  but  that 
do  not  meet  the  H^^’s  thermal 
protection  requirement.  For  tank  cars 
that  meet  the  thermal  protection 


requirement  and  are  equipped  with  the 
enhanced  tank-head  and  shell  puncture- 
resistance  systems  proposed,  we  are 
proposing  the  use  of  the  letter  “N”  in 
the  specification  marking.  Additionally, 
we  are  proposing  to  modify  the 
hierarchy  of  use  to  incorporate  these 
two  new  delimiters  in  a  manner 
consistent  with  the  cufrent  hierarchy.  In 
other  words,  tank  cars  with  the 
delimiter  “M”  may  be  used  when  “A” 
or  “S”  is  authorized.  Tank  cars  with  the 
delimiter  “N”  may  be  used  when  tank 
cars  with  an  “A,”  “S,”  “T,”  “J,”  or  “M” 
are  authorized. 

We  are  proposing  the  use  of  two 
different  delimiters  for  tank  cars 
meeting  the  enhanced  head  and  shell 
protection  requirements  of  this  proposal 
because  there  are  some  PIH  materials  for 
which  the  HMR  do  not  require  use  of  a 
tank  car  with  a  thermal  protection 
system  (e.g.,  hydrogen  fluoride, 
anhydrous  ammonia).  Therefore,  we 
have  proposed  to  allow  a  tank  car  to  be 
constructed  that  would  meet  the 
enhanced  tank-head  and  shell  puncture- 
resistance  system  requirements,  but  not 
be  equipped  with  a  thermal  protection 
system. 

Existing  paragraph  (b)(3)  requires 
head  protection  for  all  tank  cars 
transporting  Class  2  materials  and  tank 
cars  constructed  from  aluminum  or 
nickel  plate.  We  are  proposing  to  revise 
this  paragraph  to  remove  outdated 
compliance  dates,  and  require  tank  cars 
used  to  transport  PIH  materials  to  be 
equipped  with  an  enhanced  tank-head 
puncture-resistance  system. 

Specifically,  proposed  paragraph 
(b)(3)(i)  reiterates  the  existing  head 
protection  requirements  for  tank  cars 
used  to  transport  Class  2  materials, 
other  than  PIH  materials,  and  tank  cars 
constructed  from  aluminum  or  nickel 
plate  used  to  transport  hazardous 
materials. 

New  paragraph  (b)(3)(ii)  would 
require  all  tank  cars  used  to  transport 
PIH  materials  to  be  equipped  with  the 
enhanced  tank-head  puncture-resistance 
system  of  proposed  179.16(b). 
Specifically,  beginning  two  years  after 
the  effective  date  of  the  final  rule,  new 
paragraph  (b)(3)(ii)(A)  would  require  all 
new  tank  cars  used  for  the 
transportation  of  PIH  materials  to 
conform  to  the  enhanced  head 
protection  requirements  of  179.16(b). 
Within  eight  years  of  the  effective  date 
of  the  final  rule,  new  paragraph 
(b)(3)(ii)(B)  would  require  all  tank  cars 
used  to  transport  PIH  materials  to 
conform  to  the  enhanced  head 
protection  standard.  This  proposed 
implementation  period  would  allow  one 
year  for  the  design  of  tank  cars  meeting 
the  proposed  performance  standar,d,  a 


second  year  for  tank  car  manufacturers 
to  modify  their  manufacturing  process 
as  necessary  to  construct  the  improved 
tank  cars,  and  a  further  six-year  period 
to  bring  the  entire  North  American  fleet 
of  PIH  tank  cars  into  compliance  with 
the  enhanced  standards.  The 
Department  has  developed  this 
proposed  implementation  schedule  after 
careful  consideration  of  the  number  of 
tank  cars  in  PIH  service  and  tank  car 
manufacturing  capacity.  After  the 
implementation  period,  any  tank  car 
that  transports  PIH  materials  in  the 
United  States,  including  PIH-carrying 
tank  cars  that  originate  in  countries 
outside  of  the  United  States,  must 
conform  to  the  enhanced  tank-head 
puncture-resistance  standard.  As  in  all 
aspects  of  this  proposal,  however,  the 
Department  requests  comments  as  to  the 
feasibility  and  costs  of  this  proposed 
implementation  schedule,  as  well  as 
suggestions  for  any  alternatives.  We  are 
particularly  interested  in  data  and 
information  concerning  current  tank  car 
manufacturing  capacity  and  whether 
capacity  limitations  will  affect  the 
implementation  period  proposed  in  this 
NPRM. 

Existing  paragraph  (b)(6)  requires  tank 
car  owners  to  implement  measures  to 
ensure  the  phased-in  completion  of 
modifications  previously  required  by 
the  Department  and  to  annually  report 
progress  on  such  phased-in 
implementation.  This  NPRM  proposes 
to  modify  paragraph  (b)(6)  by  deleting 
the  references  to  paragraphs  (b)(3)  (head 
protection)  and  (e)(2)  (special 
requirements  for  tank  cars  used  to 
transport  PIH  materials)  because  the 
existing  compliance  dates  in  each 
section  have  now  passed  and  this  NPRM 
proposes  new  modifications,  with  new 
compliance  dates  set  forth  in  proposed 
§§  173.31(b)(3)  (head  protection),  (b)(7) 
(shell  protection),  and  (b)(8) 
(implementation  schedule). 

New  paragraph  (b)(7)  would  require 
tank  cars  used  to  transport  PIH  material 
to  be  equipped  with  an  enhanced  tank 
shell  puncture-resistance  system. 
Specifically,  proposed  paragraph 
(b)(7)(i)  would  require  that  beginning 
two  years  after  the  effective  date  of  the 
final  rule,  all  new  tank  cars  to  be  used 
for  the  transportation  of  PIH  materials 
must  comply  with  the  shell  protection  _ 
requirements  of  179.24.  Furthermore, 
new  paragraph  (b)(7)(ii)  would  require 
that  within  eight  years  of  the  effective 
date  of  the  final  rule,  all  tank  cars  used 
to  transport  PIH  materials  must  comply 
with  the  enhanced  shell  protection 
standard.  This  proposed 
implementation  schedule  is  consistent 
with  that  proposed  for  the  enhanced 
tank-head  protection  system.  It  would 
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allow  one  year  for  the  design  of  tank 
cars  meeting  the  proposed  performance 
standard,  a  second  year  for  tank  car 
manufacturers  to  modify  their 
manufacturing  process  as  necessary  to 
construct  the  improved  tank  cars,  and  a 
further  six  year  period  to  bring  the 
entire  North  American  fleet  of  PIH  tank 
cars  into  compliance  with  the  enhanced 
standard.  Again,  after  the 
implementation  period,  any  tank  car 
that  transports  PIH  materials  in  the 
United  States,  including  PIH-carrying 
tank  cars  that  originate  in  countries 
outside  of  the  United  States,  must 
conform  to  the  enhanced  tank  shell 
punctrue-resistance  standard.  The 
Department  requests  comments  as  to  the 
feasibility  and  costs  of  this  proposed 
implementation  schedule,  as  well  as 
suggestions  for  any  alternatives. 

New  paragraph  (b)(8)  is  added  to  set 
forth  the  phased-in  implementation 
schedule  for  the  enhanced  head-  and 
shell-protection  requirements  of 
proposed  179.16(b)  and  179.24. 
Specifically,  new  paragraph  (b)(8)(i) 
would  require  owners  of  tank  cars 
subject  to  these  enhanced  requirements 
to  have  brought  at  least  50  percent  of 
their  affected  fleet  into  compliance  with 
the  new  requirements  within  five  years 
of  the  final  rule’s  effective  date.  The 
Department  believes  that  allowing  a  full 
five  years  to  replace  half  of  the  PIH  tank 
car  fleet  is  reasonable  and  will  ensure 
the  phased-in  construction  and  use  of 
tank  cars  meeting  the  enhanced 
standards.  Further,  this  implementation 
period  again  contemplates  an  initial 
one-year  design  period,  a  second  year 
for  manufacturers  to  modify  their 
manufacturing  process  as  necessary  to 
construct  the  improved  tank  cars,  three 
years  to  replace  half  of  the  fleet,  and  a 
final  three-year  period  to  complete  fleet 
replacement. 

New  paragraph  (b)(8)(ii)  prohibits  the 
use  of  tank  cars  manufactured  using 
non-normalized  steel  for  head  or  shell 
construction  for  the  transportation  of 
PIH  material  five  years  after  the  final 
rule’s  effective  date.  In  other  words,  the 
Department  expects  that  tank  cars 
constructed  of  non-normalized  steel  in 
the  head  or  shell  will  be  phased  out 
within  the  first  half  of  the  fleet 
replacement  period  (j.e.,  no  later  than 
five  years  after  the  effective  date  of  the 
final  rule).  This  section  is  intended  to 
ensure  that  tank  cars  constructed  prior 
to  1989  that  utilize  non-normalized  steel 
in  the  head  or  shell  are  the  first  cars 
phased  out  in  the  course  of 
implementing  the  proposed  enhanced 
standards.  The  Department  understands 
that  pre-1989  tank  cars  constructed  of 
non-normalized  steel  comprise  almost 
50  percent  of  the  current  chlorine  tank 


car  fleet  and  approximately  20  percent 
of  the  current  anhydrous  ammonia  tank 
car  fleet.  Significantly,  a  large  portion  of 
chlorine  cars  with  non-normalized  steel 
are  approaching  retirement  age.  Because 
chlorine  and  anhydrous  ammonia 
account  for  over  80  percent  of  the 
annual  PIH  shipments  in  the  United 
States,  the  Department  believes  that 
requiring  the  phase  out  of  these  cars 
within  the  first  half  of  the  fleet 
replacement  period  is  reasonable. 

Finally,  proposed  paragraph  (b)(8)(iii) 
requires  the  submission  of  a  progress 
report  to  FRA  two  months  after  the 
initial  five  years  of  the  implementation 
period  has  passed.  Specifically,  this 
section  would  require  tank  car  owners 
to  report  to  FRA  the  total  number  of  in- 
service  tank  cars  in  PIH  service  and  the 
number  of  those  cars  in  compliance 
with  the  enhanced  head  and  shell 
protection  requirements  of  proposed 
§§  179.16(b)  and  179.24.  In  addition, 
this  paragraph  would  require  that  tank 
Ccu  owners  certify  that  their  fleets  do  not 
contain  any  pre-1989  tank  cars  in  PIH 
service  utilizing  non-normalized  steel  in 
the  head  or  shell  construction. 

Existing  paragraph  (e)(2)  requires  that 
tank  cars  used  to  transport  PIH  materials 
must  have  a  minimum  tank  test  pressure 
of  20.7  Bar  (300  psig),  head  protection, 
and  a  metal  jacket.  We  are  proposing  to 
revise  this  paragraph  to  remove  the 
outdated  compliance  date  in  (e)(2)(ii), 
and  cross  reference  the  proposed 
requirements  for  enhanced  head-  and 
shell  protection  contained  in  proposed 
§§  179.16(b)  and  179.24  to  make  it  clear 
that  tank  cars  used  to  transport  PIH 
materials  must  meet  the  enhanced  head- 
and  shell-protection  requirements  of 
this  proposal.  We  are  also  proposing  to 
cross  reference  the  proposed 
implementation  schedule  for  the  tank- 
head  and  shell  puncture-resistance 
systems  in  paragraph  (b)(8).  This  will 
make  it  clear  that  five  years  after  the 
final  rule’s  effective  date,  at  least  50 
percent  of  each  tank  car  owner’s  fleet  of 
tank  cars  that  transport  PIH  materials 
must  comply  with  the  enhanced  tank- 
head  and  shell  requirements  and  that 
five  years  after  the  final  rule’s  effective 
date,  tank  cars  manufactured  with  non- 
normalized  steel  for  tank-heads  or  shells 
are  no  longer  authorized  for  the 
transport  of  PIH  materials.  Finally,  we 
are  proposing  to  maintain  the 
requirement  that  tank  cars  used  to 
transport  PIH  materials  be  equipped 
with  metal  jackets  because  as  noted  in 
an  earlier  rulemaking  proceeding,  the 
purpose  of  the  metal  jacket  is  to  provide 
“both  accident  damage  and  fire 


protection”  for  certain  PIH  materials. 

As  in  all  aspects  of  this  proposal,  DOT 
invites  comments  on  the  proposed 
revisions  to  this  section. 

Section  173.249 — Bromine 

Existing  §  173.249  sets  forth  specific 
packaging  requirements,  including 
specific  tank  car  requirements,  for 
bromine,  a  PIH  material.  This  NPRM 
proposes  to  add  new  paragraph  (g)  to 
the  section,  clarifying  that  railroad  tank 
cars  transporting  bromine  must  comply 
with  the  enhanced  tank-head  and  shell 
puncture-resistance  requirements  of 
proposed  §§  179.16(b)  and  179.24. 

Section  173.314 — Compressed  Gases  in 
Tank  Cars  and  Multi-Unit  Tank  Cars 

Existing  §  173.314  sets  forth  specific 
filling  limits  and  tank  car  packaging 
requirements  for  various  compressed 
gases,  including  chlorine,  a  PIH 
material.  As  relevant  to  this  NPRM, 
existing  paragraph  (c)  prohibits  the 
transportation  of  more  than  90  tons  of 
chlorine  in  a  single  unit-tank  car  and 
paragraph  (k)  contains  specific  tank  car 
packaging  requirements  relevant  to 
chlorine.  We  propose  to  revise 
paragraph  (k)  to  make  clear  that  railroad 
tank  cars  transporting  chlorine  must 
comply  with  the  enhanced  tank-head 
and  shell  puncture-resistance 
requirements  of  proposed  §§  179.16(b) 
and  179.24. 

We  are  also  proposing  to  replace  the 
current  insulation  system  of  2-inches 
glass  fiber  over  2-inches  ceramic  fiber 
with  a  requirement  to  meet  the  existing 
thermal  protection  requirements  of 
§  179.18,  or  with  a  system  that  has  an 
overall  thermal  conductance  of  no  more 
than  0.613  kilojoules  per  hour,  per 
square  meter,  per  degree  Celsius 
temperature  differential.  This  proposal 
does  not  impose  a  new  requirement  for 
the  chlorine  cars.  Based  on  research 
conducted  by  FRA,^'  the  2+2  glass  and 
ceramic  fiber  insulation  used  for 
chlorine  cars  provides  an  equivalent 
level  of  thermal  protection  as  the 
requirements  of  §  179.18.  We  are 
replacing  the  specific  requirement  for 


Crashworthiness  Protection  Requirements  for 
Tank  Cars;  Detection  and  Repair  of  Cracks,  Pits, 
Corrosion,  Lining  Flaws,  Thermal  Protection  Flaws 
and  Other  Defects  of  Tank  Car  Tanks;  Final  Rule, 

60  FR  49048,  49054  (Sept.  21,  1995)  (citing  Final 
rule  on  Performance-Oriented  Packaging  Standards; 
Miscellaneous  Amendments,  58  FR  50224  (Sept.  24, 
1993)  and  the  NPRM.  58  FR  37612  (July  12. 1993)). 

**  W.  Wright,  W.  Slack,  and  W.  Jackson,  Thermal 
Insulation  Systems  Study  for  the  Chlorine  Tank  Car, 
FRA-ORD-85-10,  April  1985,  Federal  Railroad 
Administration.  Washington,  DC  20590;  and  W. 
Wright,  W.  Slack,  and  W.  Jackson,  Evaluation  of  the 
Thermal  Effectiveness  of  Urethane  Foam  and 
Fiberglass  as  Insulation  Systems  for  Tank  Cars, 
FRA-ORD-87-1 1 ,  July  1987,  Federal  Railroad 
Administration,  Washington,  DC  20590. 
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the  insulation  system  with  the  more 
generic  requirements  to  allow  flexibility 
in  the  use  of  the  interstitial  space 
between  the  tank  shell  and  jacket.  Use 
of  this  space  for  crush  energy 
management  is  integral  to  improving  the 
accident  survivability  of  the  PIH  tank 
cars. 

We  are  not  proposing  any  change  to 
the  90-ton  single-unit  tank  car 
commodity  limit.  However,  we  believe 
tank  car  manufacturers  could  employ 
innovative  engineering  design  changes 
to  meet  the  proposed  enhanced  accident 
survivability  standard,  and  it  may  be 
possible,  using  new  technology  and 
materials,  to  actually  increase  the 
volume  capacity  of  the  tank  car  and 
meet  the  new  performance  standards.  It 
is  not  clear,  however,  that  increasing  the 
quantity  of  chlorine  transported  in  the 
tank  car  is  advantageous — to  the 
shipper,  the  receiver,  or  the  emergency 
response  community.  If  the  90-ton  limit 
were  chemged,  we  could  rely  solely  on 
the  normal  lading  and  Ailing  density 
limits;  we  could  increase  the  limit  from 
90  tons  to  a  slightly  higher  amount  (e.g., 
94  tons);  or  we  could  incorporate  a 
process  for  application  to  FRA  for 
approval  to  increase  the  limit  above  the 
90  tons,  either  by  the  manufacturer  for 
a  speciflc  design  or  by  the  shipper  for 
specifled  tank  cars.  We  are  asking 
commenters  to  consider  these 
alternatives  and  provide  input  on 
potentially  changing  the  90-ton  limit.  In 
particular,  we  are  interested  in  the 
potential  positive  or  negative 
ramiAcations  of  allowing  an  increase  in 
the  quantity  of  chlorine  in  a  tank  car. 

We  recognize  that  chlorine  is 
regularly  transported  between  the 
United  States  and  Canada.  The 
Cemadian  requirements  for  transporting 
chlorine  do  not  include  the  90-ton 
capacity  limit;  however  there  is  a 
requirement  for  use  of  tank  cars  with  a 
minimum  500  psi  tank  test  pressure. 

Section  173.323 — Ethylene  Oxide 

Existing  §  173.323  sets  forth  speciAc 
packaging  requirements,  including 
specific  tank  car  requirements,  for 
ethylene  oxide,  a  PIH  material.  Relevant 
to  this  proposal,  paragraph  (c)(1) 
contains  speciAc  requirements  for 
transporting  ethylene  oxide  in  railroad 
tank  cars.  Accordingly,  we  propose  to 
revise  paragraph  (c)(1)  to  make  clear 
that  railroad  tank  cars  transporting 
ethylene  oxide  must  comply  with  the 
enhanced  tank-head  and  shell  puncture- 
resistance  requirements  of  proposed 
§§  179.16(b)  and  179.24. 
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Section  174.86 — Maximum  Allowable 
Operating  Speed 

Existing  §  174.86  addresses  the 
maximum  allowable  operating  speed  for 
molten  metals  and  molten  glass.  We 
propose  to  amend  this  section  to  (1) 
limit  the  operating  speed  of  all  railroad 
tank  cars  transporting  PIH  materials  to 
50  mph,  and  (2)  in  non-signaled 
territory  limit  the  operating  speed  of 
railroad  tank  cars  transporting  PIH 
materials  to  30  mph,  unless  alternative 
measures  providing  an  equivalent  level 
of  safety  are  provided,  or  the  material  is 
being  transported  in  a  tank  car 
conforming  to  the  enhanced 
requirements  of  proposed  §§  179.16(b) 
and  179.24.  Specifically,  new  paragraph 
(b)  would  restrict  all  tank  cars 
containing  PIH  materials  to  a  maximum 
operating  speed  of  50  mph.  As 
discussed  above,  the  current  industry 
standard,  OT-55-I,  currently  restricts 
the  operating  speed  of  trains  containing 
five  or  more  tank  car  loads  of  PIH 
materials  to  a  maximum  of  50  mph  and 
we  believe  that  extending  this 
restriction  to  all  tank  cars  transporting 
PIH  materials  is  a  reasonable  way  to 
control  the  forces  experienced  by  the 
tank  car  during  most  derailment  or 
accident  conditions,  without  unduly 
burdening  industry.  Moreover,  this  50 
mph  speed  restriction  in  conjunction 
with  the  25  mph  enhanced  shell  and  the 
30  mph  enhanced  tank-head  puncture- 
resistance  performance  standards, 
should  ensure  that  tank  integrity  will  be 
maintained  in  most  derailments  or  other 
accidents. 

New  paragraph  (c)(1)  provides  that  if 
a  tank  car  not  meeting  the  enhanced 
performance  standards  of  proposed 
§§  179.16(b)  and  179.24  is  used  to 
transport  PIH  material  over  non- 
signaled  territory,  its  maximum 
operating  speed  is  limited  to  30  mph. 

For  purposes  of  this  section,  non- 
signaled  territory  is  defined  to  mean  “a 
rail  line  not  equipped  with  a  traffic 
control  system  or  automatic  block  signal 
system”  compliant  with  49  CFR  peul 
236.  As  discussed  above,  this  30  mph 
speed  restriction  is  based  on  FRA’s 
finding  that  a  disproportionate  number 
of  incidents  occurring  between  1965 
and  2005,  which  resulted  in  loss  of 
product  from  head  and  shell  punctures, 
cracks,  and  tears,  occurred  in  non- 
signaled  territory. 

New  paragraph  (c)(2)  proposes  an 
alternative  to  complying  with  the  speed 
restriction  of  paragraph  (c)(1)  in  non- 
signaled  territory.  Specifically, 
paragraph  (c)(2)  proposes  to  allow 
railroads  to  implement  alternative  safety 
measures  in  lieu  of  complying  with  the 


30  mph  speed  restriction,  so  long  as 
those  alternative  safety  measures 
provide  an  equivalent  level  of  safety  as 
a  traffic  control  system  complying  with 
49  CFR  part  236  (Part  236).  A  traffic 
control  system  is  a  block  signal 
system  under  which  train  movements 
are  authorized  by  block  signals  whose 
indications  supersede  the  superiority  of 
trains  for  both  opposing  and  following 
movements  on  the  same  track.  Part  236 
sets  forth  standards  governing  the  use  of 
traffic  control  systems.  Typically, 
railroads  utilize  a  centralized  traffic 
control  system,  governed  by  a  series  of 
signal  arrangements  and  capable  of 
detecting  the  presence  of  trains  and  the 
positions  of  switches.  Although  the  vital 
circuitry  for  a  typical  centralized  traffic 
control  system  is  in  the  field,  the 
dispatcher  can  request  movement 
authority. 

Potential  mitigation  measures  which 
could  provide  an  equivalent  (or  better) 
level  of  safety  as  a  traffic  control  system, 
depending  on  the  particular 
circumstances  of  a  location,  include  an 
automatic  block  signal  (ABS)  system,  an 
interlocking  arrangement,  or  a  positive 
train  control  system.  Part  236  again  sets 
forth  standards  governing  the 
implementation  and  use  of  ABS 
systems,  interlockings,  and  certain  types 
of  PTC  systems.  See  49  CFR  part  236, 
subparts  B,  C  and  H.  Track  circuits, 
which  are  integral  to  any  Part  236  trafAc 
control  system  or  ABS  system,  are 
electrical  devices  designed  to  detect  the 
presence  or  absence  of  a  train  on  a 
certain  segment  of  track,  but  also  serve 
to  detect  broken  rails  due  to  electrical 
discontinuity.  Any  potential  alternative 
risk  mitigation  measures  designed  to 
comply  with  paragraph  (c)(2),  must  take 
into  consideration  the  alternative’s 
ability  to  detect  broken  rails. 

A  railroad  might  also  be  able  to 
establish  equivalent  safety  by 
implementing  a  combination  of 
measures  that  together  address  the 
relevant  risks,  but  without  installing  a 
full  signal  or  train  control  system  on  the 
line.  For  instance,  by  installing  a  switch 
position  monitoring  system,  track 
integrity  circuits,  and  additional  safety 
procedures  (e.g.,  patrolling  ahead  of  PIH 
trains  or  reducing  PIH  train  speeds  to 
something  less  than  49  mph),  a  railroad 
might  be  able  to  demonstrate  that 
reducing  PIH  train  speeds  to  30  mph  is 
not  warranted.  The  proposed  rule  would 


A  block  signal  system  is  a  method  of  governing 
the  movement  of  trains  into  or  within  one  or  more 
blocks  by  block  signals  (J.e.,  roadway  signals 
operated  either  automatically  or  manually  at  the 
entrance  to  a  block)  or  cab  signals  (J.e.,  a  signal 
located  in  the  engineer’s  compartment  or  cab, 
indicating  a  condition  affecting  the  movement  of  a 
train). 
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permit  any  combination  of  technologies 
or  procedures  that  could  be  shown  to  be 
effective. 

Paragraph  (c){2)  further  provides  that 
once  a  railroad  completes  a  risk 
assessment  demonstrating  that  certain 
identified  alternative  measures  provide 
an  equivalent  level  of  safety  to  a  Part 
236  traffic  control  system,  and  FRA 
approves  this  risk  assessment,  the 
railroad  may  operate  tank  cars 
containing  PIH  materials  at  up  to  50 
mph.  Because,  in  this  proposal,  we  are 
providing  for  specific  markings  to 
delineate  tank  cars  complying  with  the 
enhanced  head  and  shell  protection 
standards  proposed,  railroad  personnel 
should  be  able  to  easily  identify  tank 
cars  that  are  not  subject  to  the  non- 
signaled  territory  speed  restriction. 

DOT  believes  that  the  proposed 
operating  restrictions  in  this  section  are 
responsive  to  NTSB  Safety 
Recommendations  R-05-15  and  R-05- 
16  stemming  from  the  Graniteville 
accident.  We  recognize  that  this 
proposal  does  not  directly  adopt  the 
NTSB’s  recommendations  to  reduce 
speeds  of  tank  cars  transporting  certain 
highly-hazardous  materials  through 
populated  areas  or  reduce  speeds  of  all 
trains  in  non-signaled  territory  in  the 
absence  of  advance  notice  of  switch 
positions.  However,  we  believe  that  this 
proposal  will  achieve  the  goal  of  the 
recommendation,  i.e.,  to  minimize 
impact  forces  from  accidents  and  reduce 
the  vulnerability  of  tank  cars 
transporting  certain  hazardous 
materials.  At  the  same  time,  the 
proposal  will  adequately  take  into 
consideration  the  practical  issues 
related  to  any  reduction  in  train  speed, 
such  as  higher  crew  costs  and  longer 
trip  time. 

Comment  is  requested  on  means  to 
further  limit  any  burdens  associated 
with  the  30  mph  speed  restriction  in 
dark  territory,  and  the  proposed  rule 
may  be  changed  based  on  the  comments 
received.  For  instance,  because  it  is 
desirable  from  a  safety  standpoint  and 
from  the  point  of  view  of  fuel 
conservation  to  maintain  constant  train 
speed,  because  most  affected  rail  lines 
intersect  scores  of  small  towns  and 
suburban  areas,  and  because  even  very 
small  populations  present  the  potential 
for  serious  consequences,  this  proposal 
would  apply  regardless  of  the 
population  size  along  the  line.  Major 
hazardous  material  accidents  have 
historically  occurred  in  small-to  mid¬ 
sized  communities  away  from  major 
terminals,  in  part  because  of  the 
elevated  actual  speeds  that  can  be 
attained  in  these  areas.  However,  there 
may  be  lines  that  traverse  wilderness 
areas  or  extensive  farm  lands  over 


distances  that  would  permit  increases  in 
train  speed  without  the  threat  of  serious 
consequences  should  a  release  occur. 

We  ask  commenters  to  address  the 
following  questions:  (1)  Should  an 
exception  be  made  for  those  line 
segments?  (2)  How  should  any  such 
exception  be  defined?  (3)  Do  railroads 
have  sufficient  information  regarding 
abutting  land  use,  and  changes  in  land 
use  over  time,  so  that  such  an  exception 
could  be  implemented  practicably?  (4)  If 
an  exception  is  provided,  should  it 
extend  to  all  PIH  materials,  or  eire  there 
materials  whose  potential  impacts  on 
the  environment  are  so  great  that  the 
exception  should  not  apply? 

Part  179 

Section  179.13 — Tank  Car  Capacity  and 
Cross  Weight  Limitation 

Existing  §  179.13  sets  forth  tank  car 
capacity  and  gross  weight  limitations. 
Specifically,  this  section  provides  that 
tank  cars  may  not  exceed  a  capacity  of 
34,500  gallons  or  263,000  pounds  gross 
weight  on  rail.  These  limitations  date 
back  to  1970  and  were  based  on  DOT’S 
findings  that  weight  related  stress 
failures  in  track  and  car  parts  accounted 
for  approximately  50  percent  of  all  rail 
accidents  at  the  time.  35  FR  14216, 
14217  (Sept.  9, 1970).  Accordingly,  DOT 
reasoned  that  imposing  capacity  and 
gross  weight  limitations  on  tank  cars 
would  limit  the  impact  forces  in  a 
derailment  and  therefore  lessen  the 
likelihood  that  a  tank  car  would  be 
breached  in  the  event  of  a  derailment  or 
other  accident.  Id.  at  14217.  Since  the 
promulgation  of  this  section  in  1970, 
however,  rail  infrastructure  has 
changed,  and  through  industry  and 
regulatory  efforts,  tank  car  accident 
survivability  has  improved. 

To  ensure  that  tank  cars  that  transport 
PIH  materials  and  that  exceed  the 
existing  263,000  pound  limitation  and 
weigh  up  to  286,000  pounds  gross 
weight  on  rail  are  mechanically  and 
structurally  sound,  we  propose  to 
require  that  such  cars  comply  with  AAR 
Standard  S-286-2002,  SPECIFICATION 
FOR  286,000  LBS.  GROSS  RAIL  LOAD 
CARS  FOR  FREE/UNRESTRICTED 
INTERCHANGE  SERVICE  (adopted 
November  2002  and  revised  September 
1,  2005).  AAR  Standard  S-286-2002  is 
the  existing  industry  standard  for 
designing,  building,  and  operating  rail 
cars  at  gross  weights  between  263,000 


DOT  has  also  issued  several  Special  Permits 
allowing  the  use  of  tank  cars  weighing  up  to 
286,000  pounds.  For  example,  on  April  20,  2006, 
Trinity  was  issued  Special  Permit  number  EKDT-SP 
14167,  authorizing  it  to  manufacture,  mark,  and  sell 
the  Trinity  Cart,  which  has  a  maximum  gross 
weight  on  rail  of  286,000  pounds.  See  71  FR  47288, 
47301  (Aug.  16,  2001). 


pounds  and  286,000  pounds.  This 
standard  sets  forth  industry-tested 
practices  for  designing,  building  and 
operating  rail  cars  at  gross  weights 
between  263,000  pounds  and  286,000 
pounds. 

Section  179.16 — Tank-Head  Puncture- 
Resistance  Systems 

Existing  §  179.16  contains  the  tank- 
head  puncture  resistance  requirements 
applicable  to  tank  cars  currently 
required  under  tbe  HMR  to  have  tank- 
head  puncture-resistance  systems.  We 
propose  to  amend  this  section  to  specify 
an  enhanced  tank-head  puncture- 
resistance  performance  standard  for 
tank  cars  used  to  transport  PIH 
materials. 

As  discussed  above,  research 
prepared  by  Volpe  was  relied  upon  to 
develop  this  performance  standard. 
Specifically,  the  speed  chosen  for  this 
performance  standard,  a  30  mph  impact, 
is  related  to  the  maximum  allowable 
operating  speed  of  50  mph,  which  is 
also  proposed  in  this  NPRM.  FRA  is 
cognizant  that  while  the  proposed  25 
mph  closing  speed,  which  is  based  on 
the  maximum  allowable  operating  speed 
of  50  mph,  protects  well  against 
derailment-like  events  in  which  the  . 
secondary  car-to-car  impact  speeds  are 
approximately  half  the  original  train 
speed,  impacts  can  occur  in  rail  yards, 
at  switches  or  turnouts,  and  in  mainline 
tracks  where  a  tank  car  can  be  involved 
in  the  primary  collision.  In  this 
situation,  it  is  desirable  to  have  better 
protection  strategies  available  to  help 
alleviate  the  risk  of  loss  of  lading.  The 
proposed  tank-head  puncture  resistance 
system  can  accommodate  the  proposed 
30  mph  impact  speed  because  there  is 
more  space  available  in  the  front  of  the 
tank-head  to  place  energy  absorbing 
material  between  the  head  shield  or 
jacket  and  the  inner  commodity  tank 
when  compared  with  tank  shell 
protection  systems,  which  have  more 
limited  expansion  space  due  to  design 
constraints. 

Section  179.22 — Marking 

Existing  §  179.22  contains  marking 
requirements  applicable  to  railroad  tank 
cars.  Specifically,  this  section  provides 
that  tank  cars  must  be  marked  in 
accordance  with  the  Tank  Car  Manual 
and  assigns  meaning  to  each  of  the 
delimiters  used  in  tank  car  specification 
markings  (e.g.,  a  tank  car  with  a  tank- 
head  puncture-resistance  system  must 
include  the  letter  “S”  in  its  specification 
marking,  a  car  with  a  tank-head 
puncture-resistance  system,  a  thermal 
protection  system,,  and  a  metal  jacket, 
must  be  marked  with  the  letter  “J”  in  its 
specification  marking).  Prpposed  new 
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paragraphs  (e)  and  (f)  of  this  section 
would  define  the  delimiters  to  be  used 
to  mark  tank  cars  conforming  to  the 
enhanced  head-  and  shell-protection 
requirements  of  this  proposal. 
Specifically,  new  paragraph  (e)  provides 
that  each  tank  Ccir  that  requires  a  tank- 
head  puncture-resistance  system 
prescribed  in  proposed  §  179.16(b),  a 
shell  puncture-resistance  system 
prescribed  in  §  179.24,  and  without  a 
thermal  protection,  must  be  marked 
with  the  delimiter  “M”  in  its 
specification  marking.  Similarly,  new 
paragraph  (f)  provides  that  each  tank  car 
that  requires  a  tank-head  puncture- 
resistance  system  prescribed  in 
proposed  §  179.16(b),  a  shell  puncture- 
resistance  system  prescribed  in  §  179.24, 
and  a  thermal  protection  system,  must 
be  marked  with  the  delimiter  “N”  in  its 
specification  marking. 

Section  179.24 — Tank  Shell  Puncture- 
Resistance  Systems 

Proposed  new  §  179.24  specifies  an 
enhanced  tank  shell  puncture-resistance 
performance  standard  for  tank  cars  used 
to  transport  PIH  materials.  Previous 
rulemakings  have  not  focused  on  shell 
protection,  but  the  statutory  mandate, 
recent  accidents,  and  Volpe’s 
derailment  dynamics  resemch  together 
indicate  the  need  to  extend  a  higher 
level  of  protection  to  the  tank  car  body, 
including  both  the  tank-head  and  the 
shell.  As  discussed  above,  research 
prepared  by  Volpe  was  relied  upon  to 
develop  the  performance  standard 
proposed,  a  25  mph  impa'ct  test,  which 
is  directly  tied  to  the  proposed  speed 
restriction  of  50  mph.  It  is  important  to 
note,  the  impact  test  proposed  in 
Appendix  C  is  to  resist  puncture  at  a 
particular  point  on  the  shell.  The 
performance  standard  requirement  for 
tank  car  shell  protection  is  intended  to 
apply  to  the  entire  tank  sh^ll. 

Section  179.102-17 — Hydrogen 
Chloride,  Refiigerated  Liquid 

Existing  §  179.102-17  sets  forth 
specific  tank  car  packaging 
requirements  for  hydrogen  chloride, 
refrigerated  liquid,  a  PIH  material.  We 
propose  to  revise  this  section  by  adding 
a  new  paragraph  (m)  to  make  clear  that 
railroad  temk  cars  transporting  hydrogen 
chloride  must  comply  with  the 
enhanced  tank-head  and  shell  puncture- 
resistailce  requirements  of  proposed 
§§  179.16(b)  and  179.24. 

XrV.  Regulatory  Analyses  and  Notices 

A.  Statutory/Legal  Authority  for  This 
Rulemaking 

This  NPRM  is  published  under 
authority  of  the  Federal  hazmat  law. 


Section  5103(b)  of  Federal  hazmat  law 
authorizes  the  Secretary  of 
Transportation  to  prescribe  regulations 
for  the  safe  transportation,  including 
security,  of  hazardous  materials  in 
intrastate,  interstate,  and  foreign 
commerce.  SAFETEA-LU,  which  added 
section  20155  to  the  Federal  hazmat 
law,  requires,  in  part,  that  FRA  (1) 
validate  a  predictive  model  quantifying 
the  relevant  dynamic  forces  acting  on 
railroad  tank  cars  under  accident 
conditions  and  (2)  initiate  a  rulemaking 
to  develop  emd  implement  appropriate 
design  standards  for  pressurized  tank 
cars.  Additionally,  the  Federal  Railroad 
Safety  Act,  49  U.S.C.  20101  et  seq., 
authorizes  the  Secretary  to  issue 
regulations  over  all  areas  of  railroad 
transportation  safety. 

B.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures,  and 
determined  to  be  significant  under  both 
Executive  Order  12866  and  DOT 
policies  and  procedures  (44  FR  11034; 
Feb.  26, 1979).  We  have  prepared  and 
placed  in  the  docket  a  regulatory  impact 
analysis  (RIA)  addressing  the  economic 
impact  of  this  proposed  rule.  PHMSA 
and  FRA  invite  comments  on  this  RIA. 

The  costs  anticipated  to  accrue  from 
adopting  this  proposed  rule  would 
include:  (1)  The  labor  and  material  costs 
for  incorporating  enhanced 
crashworthiness  features  into  tank  cars 
that  transport  PIH  materials,  (2)  the 
design  and  re-engineering  costs  required 
to  implement  the  proposed  enhanced 
tank-head  and  shell  puncture-resistance 
systems,  (3)  the  costs  for  transferring 
existing  PIH  tank  cars  to  other 
commodity  services,  and  (4)  the 
maintenance  and  inspection  costs  for 
the  new  more  crashworthy  tank  Ccirs. 
Additionally,  there  would  be  costs 
incurred  as  a  result  of  the  operational 
restrictions  for  tank  cars  that  transport 
PIH  materials,  including:  (1)  The  cost  of 
restricting  railroad  tank  cars  used  to 
transport  PIH  materials  to  50  mph,  and 
(2)  the  cost  of  temporarily  restricting 
existing  railroad  tank  cars  used  to 
transport  PIH  materials  in  non-signaled 
territory  to  30  mph.  Finally,  there  would 
be  a  cost  for  the  increased  traffic  or 
volume  of  tank  cars  that  transport  PIH 
materials  due  to  the  increased  weight, 
and  thus  lower  commodity  capacity,  of 
those  cars. 

The  primary  potential  benefits  or 
savings  expected  to  accrue  from  the 
implementation  of  this  proposed  rule 
would  be  the  reduction  in  the  number 
and  severity  of  casualties  arising  from 
train  accidents  and  derailments 


involving  tank  cars  that  transport  PIH 
materials.  In  addition,  benefits  would 
accrue  from  a  decrease  in  property 
damages,  including  damages  to 
locomotives,  railroad  cars,  and  track; 
environmental  damage;  track  closures; 
road  closures;  and  evacuations. 
Moreover,  there  would  also  be  a  benefit 
in  fuel  savings  (which  may  offset  some 
of  the  operational  costs)  due  to  limiting 
train  operating  speeds. 

This  document  presents  a  30-year 
analysis  of  the  costs  and  benefits 
associated  with  DOT’S  proposed  rule, 
using  both  7  percent  and  3  percent 
discount  rates.  It  also  presents  an 
analysis  of  a  regulatory  alternative 
considered,  and  sensitivity  analyses 
associated  with  varying  assumptions 
used  for  estimating  PIH  release-related 
benefits. 

A  baseline  cost  estimate  is 
particularly  important  for  the  conduct  of 
these  analyses.  The  railroad  industry 
has  expressed  its  intention  to  proceed 
with  a  standard  of  its  own  absent 
issuance  of  a  DOT  rule  requiring 
enhanced  crashworthiness  of  PIH  tank 
cars.  In  general,  industry  participants 
appear  to  recognize  the  need  to  improve 
the  design  of  tank  cars  transporting  PIH 
materials.  In  fact,  the  AAR  has 
mandated  (but  temporarily  suspended 
to  permit  issuance  of  this  notice  of 
proposed  rulemaking)  use  of  heavier 
cars  with  top  fittings  that  meet  specified 
requirements  such  as  the  new  tank  cars 
built  by  Trinity  for  the  transportation  of 
PIH  materials.  Accordingly  the  baseline 
for  the  analyses  conducted  reflects 
compliance  with  the  AAR  standard  by 
replacing  the  existing  fleet  of  PIH  tank 
cars  with  AAR  compliant  Trinity-like 
tank  cars.  This  baseline  includes 
incremental  costs  associated  with  the 
design,  construction,  and  operation  of 
new  Trinity-like  tank  cars  to  replace 
existing  cars  and  the  transfer  of  existing 
PIH  tank  cars  to  other  commodity 
services.  The  30-year  cost  estimates 
associated  with  this  baseline  are  $476.6 
million  (PV,  7%)  and  $718.7  million 
(PV,  3%).  Annualized  costs  are  $38.4 
million  (PV,  7%)  and  $36.7  million  (PV, 
3%). 

The  analysis  of  the  proposed  rule 
takes  into  account  the  incremental 
impacts  that  would  be  incurred  with 
meeting  the  proposed  requirements  [i.e., 
the  design,  construction,  and  operation 
costs  for  the  new  DOT-compliant  cars  in 
excess  of  the  baseline  impacts  that 
would  be  incurred  absent  this 
rulemaking  with  the  introduction  of  the 
AAR-mandated  cars).  In  addition,  the 
proposed  rule  analyzes  full  impacts 
related  to  the  proposed  operating  speed 
restrictions).  Thus,  this  analysis  takes 
into  account  the  fact  that  the  AAR  and 
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shippers  have  active  plcins  to  make 
major  changes  in  the  tank  car  fleet  that 
moves  PIH  commodities.  The  30-year 
cost  estimates  associated  with 
implementation  of  the  proposed  rule  are 
$350.6  million  (PV,  7%)  and  $431.6 
million  (PV,  3%).  Annualized  costs  are 
$28.3  million  (PV,  7%)  and  $22.0 
million  (PV,  3%). 

The  benefits  of  the  proposed  rule  fall 
into  two  sub-groups.  The  first  group 
consists  of  benefits  that  would  accrue 
from  avoidance  of  collision-  and 
derailment-related  PIH  releases 
resulting  from  a  combination  of  the 
enhanced  tank  car  crashworthiness 
standards  and  operating  speed 
restrictions.  This  group  of  benefits 
includes  reductions  in  casualties; 
property  damage,  including  damage  to 
locomotives,  rail  cars  and  track; 
environmental  damage;  evacuation  and 
shelter-in-place  costs;  track  closures; 
road  closures;  and  electric  power 
disruptions.  Casualty  mitigation 
estimates  are  based  on  a  value  of 
statistical  life  of  $5.8  million.  This 
group  of  benefits  also  includes  more 
difficult  to  monetize  benefits  such  as  the 
avoidance  of  hazmat  accident  related 
costs  incurred  by  Federal,  state,  and 
local  governments  and  impacts  to  local 
businesses.  As  with  costs,  the  benefits 
associated  with  introducing  DOT- 
compliant  tank  cars  are  reduced  by  the 
level  of  benefits  that  DOT  estimates 
would  accrue  from  replacing  existing 
cars  with  AAR-mandated  cars  absent 
this  rulemaking.  This  analysis  includes 
a  scenario  which  DOT  believes  is  the 
most  realistic  projection  of  benefits  that 
would  be  realized,  including  the 
possibility  of  an  event  with  moderately 
more  severe  consequences  than  has 
occurred  in  the  past  10  years.  This 
approach  recognizes  the  significant 
probability  that,  given  the  quantity  of 
product  released  and  the  proximity  of 
potentially  affected  populations  to 
accident  sites,  in  one  or  more  events  the 
consequences  known  to  be  possible  will 
be  realized,  with  loss  of  life  on  a  scale 
not  previously  encountered. 

Tne  second  group  of  benefits  consists 
of  business  benefits  that  would  accrue 
in  response  to  the  operating  speed 
restrictions  (which  may  partially  offset 
the  operating  costs  imposed  by  these 
restrictions)  and  the  enhanced  tank  car 
design.  This  group  includes  fuel  savings 
from  economic  efficiencies  resulting 
from  operating  speed  restrictions  and 
repair  savings  from  more  salvageable 
tank  cars.  DOT  believes  that  the  useful 
life  of  compliant  tank  cars  introduced 
during  the  30-year  analysis  period  will 
extend  well  beyond  that  period. 
Moreover;  the  residual  value  at  year  30 
of  tank  cars  constructed  to  meet  the 


enhanced  standards  proposed  will  be 
greater  than  the  residual  value  of 
conventional  tank  cars  and  Trinity-like 
tank  cars  contemplated  by  AAR’s  new 
standard.  Thus,  the  analysis  includes  a 
benefit  reflecting  the  higher  residual 
value  for  the  new  tank  cars  at  year  30. 

FRA  then  added  up  both  of  these 
groups  of  benefits  over  the  next  30 
years.  Taking  both  of  these  groups  of 
benefits,  relative  to  the  state  of  the 
world  where  the  AAR  would  enforce  it’s 
interchange  standard,  the  30-year 
benefit  estimates  associated  with 
implementation  of  the  proposed  rule  are 
$666  million  (PV,  7%)  and  $1,089 
billion  (PV,  3%).  Annualized  benefits  . 
are  $53.7  million  (PV,  7%)  and  $55.6 
million  (PV,  3%). 

An  evaluation  of  a  “status  quo” 
alternative  is  also  included.  In  general, 
industry  parties  appear  to  recognize  the 
need  to  improve  the  design  of  tank  cars 
transporting  PIH  materials.  In  fact,  as 
previously  noted,  the  AAR  has 
mandated  the  use  of  Trinity-like  cars  for 
the  transportation  of  PIH  materials  in 
interchange.  Accordingly,  the  “status 
quo”  alternative  would  be  to  allow  the 
AAR  to  enforce  its  interchange  standard. 
The  costs  associated  with  such  an 
alternative  would  still  be  represented  by 
the  baseline  cost  scenario;  however, 
they  would  be  equivalent  to  the  costs 
the  railroad  industry  is  willing  to  incur 
voluntarily,  and  thus,  would  not  be 
considered  true  regulatory  costs.  In 
addition,  this  alternative  would  not 
include  costs  from  any  operating  speed 
restrictions.  The  benefits  from  this 
alternative  would  be  those  resulting 
from  the  use  of  a  heavier  car  of  the  same 
basic  design  currently  in  place  and  can 
be  estimated  as  approximately  15%  of 
the  benefits  that  would  be  expected  to 
result  from  iihplementation  of  the 
crashworthiness  requirements  of  the 
proposed  rule.  As  with  the  costs,  this 
alternative  would  not  offer  any  of  the 
business  benefits  associated  with  the 
DOT  proposal  due  to  the  operating 
speed  restrictions.  The  30-year  cost 
estimates  associated  with  this 
alternative  are  $476.6  million  (PV,  7%) 
and  $718.7  million  (PV,  3%). 

Finally,  three  sensitivity  analyses 
varying  assumptions  used  to  estimate 
the  benefits  of  the  proposed  rule  are 
included.  The  first  addresses  the 
uncertainty  regarding  the  consequences 
from  release  of  PIH  materials  resulting 
from  train  accidents.  This  analysis  is 
based  on  the  assumption  that  the 
consequences  of  projected  incidents 
will  be  of  the  same  average  severity  as 
those  in  the  past  ten  years.  It  does  not 
recognize  how  fortunate  the 
circumstances  surrounding  recent  past 
incidents  have  been.  Given  the  rarity  of 


the  occurrence  of  rail  accidents 
resulting  in  the  release  of  PIH  materials 
from  tank  cars,  and  the  high  variability 
in  the  circumstances  and  consequences 
of  such  events,  this  sensitivity  analysis 
is  useful.  The  30-year  benefit  estimates 
associated  with  this  scenario  are 
$786,073,251  (PV,  7%)  and 
$866,616,695  (PV,  3%).  The  second  and 
third  sensitivity  analyses  address  the 
imprecision  of  assumptions  regarding 
the  Vcdue  of  a  life,  which  affect  the  level 
of  safety  benefits  (i.e.,  casualty 
mitigation)  that  would  result  from 
promulgation  of  the  proposed  rule.  This 
analysis  presents  benefit  levels 
associated  with  values  of  a  statistical 
life  of  $3.2  million  and  $8.4  million. 

The  30-year  benefit  estimates  associated 
with  these  scenario  are  $562,100,371 
(PV,  7%,  VSL:  $3.2M),  $857,952,000 
(PV,  7%.  VSL:  $8.4M). 

This  rulemaking  would  fulfill  the 
mandate  of  SAFETEA-LU  and  respond 
to  NTSB’s  recommendations  pertaining 
to  tank  car  structural  integrity  and 
operational  measures,  by  specifying 
performance  standards  and  operational 
restrictions  sufficient  to  reduce  the 
likely  frequency  of  catastrophic  releases 
to  a  level  as  low  as  reasonably  possible, 
given  the  need  to  transport  the  products 
in  question,  and  based  on  analysis  of  the 
forces  that  result  from  serious  train 
accidents.  PHMSA  and  FRA  note  that, 
while  the  proposed  actions  are  based 
exclusively  on  railroad  safety 
considerations,  strengthening  the 
protective  systems  on  PIH  tank  cars  may 
also  reduce  the  likelihood  of  a 
catastrophic  release  caused  by  criminal 
acts,  such  as  deliberately  throwing  a 
switch  in  the  face  of  an  oncoming  train 
or  taking  other  action  that  could  result 
in  a  derailment  or  collision.  . 

The  proposed  actions  would  not 
reduce  to  zero  the  probability  of  a 
catastrophic  release.  However, 
achieving  that  goal  is  likely  inconsistent 
with  the  purpose  of  the  transportation 
service  provided  and  beyond  design 
practice  that  presently  cem  be 
conceived.  The  proposed  actions  would 
substantially  reduce  the  risk  presently 
attending  transportation  of  the  subject 
products,  and  these  reductions  can  be 
achieved  within  a  time  certain. 
Providing  reassurance  to  the 
communities  through  which  these  trains 
travel,  that  every  feasible  action  has 
been  taken  to  safeguard  those 
potentially  affected,  itself  provides 
societal  benefits.  Included  among  these 
benefits  are  peace  of  mind  of  residents 
and  others  within  the  potential  zones  of 
danger,  and  likely  avoidance  of  more 
costly  and  less  effective  public 
responses  (such  as  prohibiting 
transportation  of  the  products  outright 
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or  establishing  burdensome  conditions 
of  transportation  that  are  perceived  to 
benefit  individual  communities  while 
driving  up  total  public  exposure). 

C.  Executive  Order  13132 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  (“Federalism”).  If  adopted  in  a 
final  rule,  the  proposals  in  this  NPRM 
would  amend  PHMSA’s  existing 
regulations  on  the  design  and 
manufacturing  of  rail  tank  cars 
authorized  for  the  transportation  of  PIH 
materials  and  the  handling  of  rail 
shipments  of  PIH  materials  in  these  rail 
tank  cars.  As  discussed  below.  State  and 
local  requirements  on  the  same  subject 
matters  covered  by  PHMSA’s  existing 
regulations  and  the  amendments 
proposed  in  this  NPRM,  including 
certain  State  common  law  tort  actions, 
are  preempted  by  49  U.S.C.  5125  and 
20106.  At  the  same  time,  this  NPRM 
does  not  propose  emy  regulation  that 
would  have  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Additionally,  it 
would  not  impose  any  direct 
compliance  costs  on  State  and  local 
governments.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  Railroad  Safety  Act  (49 
U.S.C.  20101  et  seq.)  provides  that  all 
regulations  prescribed  by  the  Secretary 
related  to  railroad  safety  (such  as  the 
rule  proposed  in  this  NPRM)  preempt 
any  State  law,  regulation,  or  order 
covering  the  same  subject  matter,  except 
a  provision  necessary  to  eliminate  or 
reduce  an  essentially  local  safety  or 
security  hazard  that  is  not  incompatible 
with  a  Federal  law,  regulation,  or  order 
and  that  does  not  unreasonably  burden 
interstate  commerce.  An  amendment  to 
Section  20106  enacted  in  2007  alters  the 
preemption  of  certain  tort  actions  by 
this  section  that  arise  from  events  or 
activities  occurring  on  or  after  January 
18,  2002,  to  the  extent  that  a  tort  action 
seeks  damages  for  personal  injury, 
death,  or  property  damage  and  alleges: 

(1)  A  violation  of  the  Federal  standard 
of  care  established  by  regulation  or 
order  issued  by  the  Secretary  of 
Transportation  (with  respect  to  railroad  - 
safety)  or  the  Secretary  of  Homeland 
Security  (with  respect  to  railroad 
seciurity);  (2)  a  party’s  violation  of,  or 
failure  to  comply  with,  its  own  plan, 
rule,  or  standard  that  it  created  pursuant 
to  a  regulation  or  order  issued  by  either 
of  the  two  Secretaries:  or  (3)  a  party’s 
violation  of  a  State  standard  that  is 


necessary  to  eliminate  or  reduce  an 
essentially  local  safety  or  security 
hazard,  is  not  incompatible  with  a  law, 
regulation,  or  order  of  the  United  States 
Government,  and  does  not  unreasonably 
burden  interstate  commerce. 

While  this  recent  amendment  has 
altered  the  preemptive  reach  of  Section 
20106,  it  is  important  to  note  that  there 
cU’e  limits  to  this  exception.  For 
example.  Congress  provided  an 
exception  only  for  an  action  in  State 
court  seeking  damages  for  personal 
injury,  death,  or  property  damage.  The 
statute  does  not  provide  for  the  recovery 
of  punitive  damages  in  the  permitted 
common  law  tort  actions.  In  addition, 
the  statue  permits  actions  for  violation 
of  an  internal  plan,  rule,  or  standard 
only  when  such  are  created  pursuant  to 
a  Federal  regulation  or  order  issued  by 
DOT  or  DHS  to  the  minimum  required 
by  the  Federal  regulation  or  order. 

While  parties  are  encouraged  to  go 
beyond  the  minimum  regulatory 
standard  in  establishing  safety  and 
security  standards,  these  requirements 
are  not  created  pursuant  to  Federal 
regulation  or  order.  Accordingly,  there 
is  no  clear  authorization  of  a  common 
law  tort  action  alleging  a  violation  of 
those  aspects  of  such  an  internal  plan, 
rule,  or  standard  related  to  the  subject 
matter  of  this  regulation  that  exceeds 
the  minimum  required  by  the  Federal 
regulation  or  order. 

Separately,  the  Federal  hazardous 
materials  transportation  law,  49  U.S.C. 
5101  et  seq.,  contains  an  express 
provision  (49  U.S.C.  5125(b)) 
preempting  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material; 

(2)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material: 

(3)  the  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents: 

(4)  the  written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
material;  and 

(5)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  addresses  both 
items  2  and  5  of  the  HMR  and  would 
therefore  preempt  any  State,  local,  or 
Indian  tribe  requirement  that  is  not 
substantively  the  same  as  PHMSA’s 


regulations  on  these  subject  matters,  as 
those  regulations  would  be  amended  as 
proposed  in  this  NPRM.  The  agency 
welcomes  comments  about  the  extent  to 
which  the  preemptive  effect  under  this 
statutory  authority  differs  from  that 
discussed  above. 

Pursuant  to  49  U.S.C.  5125(b)(2)  of  the 
Federal  hazmat  law,  if  the  Secretary  of 
Transportation  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
the  Secretary  must  determine  and 
publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 

The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
PHMSA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  under  the  Federal  . 
hazmat  law  would  be  one  year  from  the 
date  of  publication  of  a  final  rule  in  the 
Federal  Register. 

D.  Executive  Order  131 75 

We  analyzed  this  proposed  rule  in 
accordance  with  the  principles  and 
criteria  conjlained  in  Executive  Order 
13175  (“Consultation  and  Coordination 
with  Indian  Tribal  Governments”). 
Because  this  proposed  rule  does  not 
significantly  or  uniquely  affect  tribes 
and  does  not  impose  substantial  and 
direct  compliance  costs  on  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply,  and  a  tribal 
summary  impact  statement  is  not 
required. 

E.  Regulatory  Flexibility  Act  and 
Executive  Order  13272;  Initial 
Regulatory  Flexibility  Assessment 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  and  Executive  Order 
13272  require  a  review  of  proposed  and 
final  rules  to  assess  their  impacts  on 
small  entities.  An  agency  must  prepare 
an  initial  regulatory  flexibility  analysis 
(IRFA)  unless  it  determines  and  certifies 
that  a  rule,  if  promulgated,  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
DOT  has  not  determined  whether  this 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  we 
are  publishing  this  IRFA  to  aid  the 
public  in  commenting  on  the  potential 
small  business  impacts  of  the  proposals 
in  this  NPRM.  We  invite  all  interested 
parties  to  submit  data  and  information 
regarding  the  potential  economic  impact 
that  would  result  from  adoption  of  the 
proposals  in  this  NPRM.  We  will 
consider  all  comments  received  in  the 
public  comment  process  when  making  a 
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determination  in  the  final  Regulatory 
Flexibility  Assessment  (RFA). 

In  accordance  with  the  Regulatory 
Flexibility  Act,  an  IRFA  must  contain: 

(1)  A  description  of  the  reasons  why 
action  by  the  agency  is  being 
considered: 

(2)  A  succinct  statement  of  the 
objectives  of,  and  the  legal  basis  for,  the 
proposed  rule; 

(3)  A  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  will  be 
subject  to  the  requirement  and  the  type 
of  professional  skills  necessary  for 
preparation  of  the  report  or  record; 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule;  and 

(6)  A  description  of  any  significant 
alternatives  to  the  proposed  rule  that 
accomplish  the  state  objectives  of 
applicable  statutes  and  which  minimize 
any  significant  economic  impact  of  the 
proposed  rule  on  small  entities.  5  U.S.C. 
603(b).  (c). 

I.  Reasons  for  Considering  Agency 
Action 

As  discussed  in  earlier  sections  of  this 
preamble,  in  the  last  several  years  there 
have  been  a  number  of  serious  rail  tank 
car  accidents  involving  catastrophic 
releases  of  PIH  materials  causing  the 
attention  of  the  rail  industry,  PIH 
shippers  and  other  members  of  the 
public,  press,  NTSB  and  the  Congress  to 
focus  on  the  serious  consequences  of 
these  events.  In  2005  SAFETEA-LU 
directed  the  Secretary  of  Transportation 
to  “initiate  a  rulemaking  to  develop  and 
implement  appropriate  design  standards 
for  pressurized  temk  cars.”  This 
proposed  rulemaking  is  responsive  to 
SAFETEA-LU’s  mandate,  as  well  as 
recommendations  of  the  NTSB. 

II.  Objectives  and  Legal  Basis  for 
Proposed  Rule 

A.  Legal  Basis  for  Proposed  Rule 

As  discussed  in  more  detail  in  section 
III  of  this  preamble.  Federal  hazmat  law 
authorizes  the  Secretary  of 
Transportation  to  “prescribe  regulations 
for  the  safe  transportation,  including 
security,  of  hazardous  material  in 
intrastate,  interstate,  and  foreign 
commerce.”  The  Secretary  has  delegated 
this  authority  to  PHNJSA.  The  Secretary 
also  has  authority  over  all  areas  of 
railroad  transportation  safety  (Federal 


Railroad  Safety  laws,  49  U.S.C.  20101  et 
seq.)  and  has  delegated  this  authority  to 
FRA.  49  CFR  1.49. 

A  primary  safety  and  security  concern 
in  the  rail  transportation  of  hazardous 
materials  is  the  prevention  of  a 
catastrophic  release  in  proximity  to 
places  such  as  populated  areas,  events 
or  venues  with  large  numbers  of  people 
in  attendance,  iconic  buildings, 
landmcurks,  or  environmentally  sensitive 
areas.  Over  the  past  several  years, 
several  very  serious  accidents  involving 
catastrophic  releases  of  PIH  materials 
from  railroad  tank  cars  have  focused  the 
attention  of  the  public,  press,  NTSB, 
and  the  Congress  on  the  serious 
consequences  of  these  events.  Since 
2002,  NTSB  investigated  three  accidents 
involving  tank  cars  transporting  PIH 
materials.  (See  section  VI  of  the 
preamble  for  a  more  detailed  discussion 
of  the  relevant  accidents).  In  response  to 
all  three  accidents,  the  NTSB 
recommended  that  FRA  study 
improving  the  safety  and  structural 
integrity  of  tank  cars  and  develop 
necessary  operational  measures  to 
minimize  the  vulnerability  of  tank  cars 
involved  in  accidents.  In  particular,  in 
response  to  a  January  18,  2002,  freight 
train  derailment  in  Minot,  North  Dakota, 
which  resulted  in  one  death  and  11 
serious  injuries  due  to  the  release  of 
anhydrous  ammonia  when  five  tank  cars 
carrying  the  product  catastrophically 
ruptured  and  a  vapor  plume  covered  the 
derailment  site  and  surrounding  area, 
the  NTSB  made  four  safety 
recommendations  to  FRA  specific  to  the 
structural  integrity  of  hazardous 
material  tank  cars.  Subsequently,  in 
2005,  section  20155  of  SAFETEA-LU  " 
reiterated  NTSB’s  recommendations  in 
part  and  further  directed  the  Secretary 
of  Transportation  to  “initiate  a 
rulemaking  to  develop  and  implement 
appropriate  design  standards  for 
pressurized  tank  cars.” 

B.  Objective  of  Proposed  Rule 

The  objective  of  this  proposed  rule  is 
to  improve  the  crashworthiness 
protection  of  railroad  tank  cars  designed 
to  transport  PIH  materials  by  (1) 
requiring  enhanced  tank-head  and  shell 
protection,  and  (2)  limiting  the 
operating  speed  of  the  tank  cars.  See 
sections  II  and  XII  of  the  preamble  for 
a  more  detailed  discussion  regarding  the 
objective  of  this  proposed  rule. 

III.  Description  and  Estimate  of  Small 
Entities  Affected 

The  “universe”  of  the  entities  to  be 
considered  in  an  IRFA  generally 
includes  only  those  small  entities  that 
can  reasonably  be  expected  to  be 
directly  regulated  by  the  proposed 


action.  Five  types  of  small  entities  are 
potentially  affected  by  this  proposed 
rule:  (1)  PIH  material  shippers  and  tank 
car  owners;  (2)  governmental 
jurisdictions  of  small  communities;  (3) 
small  railroads;  (4)  small  farms;  and  (5) 
small  explosives  manufacturers. 

“Small  entity”  is  defined  in  5  U.S.C. 
601.  Section  601(3)  defines  a  “small 
entity”  as  having  the  same  meaning  as 
“small  business  concern”  under  section 
3  of  the  Small  Business  Act.  This 
includes  any  small  business  concern 
that  is  independently  owned  and 
operated,  and  is  not  dominant  in  its 
field  of  operation.  Section  601(4) 
includes  not-for-profit  enterprises  that 
are  independently  owned  and  operated, 
and  are  not  dominant  in  their  field  of 
operations  within  the  definition  of 
“small  entities.”  Additionally,  section 
601(5)  defines  as  “small  entities” 
governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts  with  populations  less 
than  50,000. 

The  U.S.  Small  Business 
Administration  (SBA)  stipulates  “size 
standards”  for  small  entities.  It  provides 
that  the  largest  a  for-profit  railroad 
business  firm  may  be  (and  still  classify 
as  a  “small  entity”)  is  1,500  employees 
for  “Line-Haul  Operating”  railroads, 
and  500  employees  for  “Short-Line 
Operating”  railroads..^”*  For  PIH  material 
shippers  potentially' impacted  by  this 
rule,  SBA’s  size  standard  is  750  or  1,000 
employees,  depending  on  the  industry 
the  shipper  is  in  as  determined  by  its 
North  American  Industry  Classification 
System  (NAICS)  Code.  SBA  size 
standards  also  stipulate  in  NAICS  Code 
Subsector  111  that  the  average  annual 
receipt  for  “crop  production” 
agriculture  is  $750,000  per  year.  Thus, 
any  farm  that  produces  crops  is  not 
considered  to  be  a  small  entity  unless  its 
annual  revenue  is  less  than  $750,000. 
For  explosives  manufacturers,  NAICS 
Code  325920,  the  size  standard  is  750 
employees. 

SBA  size  standcnds  may  be  altered  by 
Federal  agencies  in  consultation  with 
SBA,  and  in  conjunction  with  public 
comment.  Pursuant  to  the  authority 
provided  to  it  by  SBA,  FRA  has 
published  a  final  policy,  which  formally 
establishes  small  entities  as  railroads 
that  meet  the  line  haulage  revenue 
requirements  of  a  Class  III  railroad.^® 
Currently,  the  revenue  requirements  are 
$20  million  or  less  in  annual  operating 
revenue,  adjusted  annually  for  inflation. 
The  $20  million  limit  (adjusted 


*■*  “Table  of  Size  Standards,”  U.S.  Small  Business 
Administration,  january  31, 1996, 13  CFR  Part  121. 
See  also  NAICS  Codes  482111  and  482112. 
ss  See  68  FR  24891  (May  9,  2003). 
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annually  for  inflation)  is  based  on  the 
Surface  Transportation  Board’s 
threshold  of  a  Class  III  railroad  carrier, 
which  is  adjusted  by  applying  the 
railroad  revenue  deflator  adjustment.'’® 
The  same  dollar  limit  on  revenues  is 
established  to  determine  whether  a 
railroad  shipper  or  contractor  is  a  small 
entity.  DOT  proposes  to  use  this 
definition  for  this  rulemaking. 

A.  Shippers 

Almost  all  hazardous  materials  tank 
cars,  including  those  cars  that  transport 
PIH  materials,  are  owned  or  leased  by 
shippers.  DOT  believes  that  a  majority, 
if  not  all,  of  these  shippers  are  large 
entities.  DOT  used  data  from  the  DOT/ 
PHMSA  Hazardous  Materials 
Information  System  (HMIS)  database  to 
screen  for  PIH  material  shippers  that 
may  be  small  entities.  The  HMIS  uses 
the  SBA  size  standards  as  the  basis  for 
determining  if  a  company  qualifies  as  a 
small  business.  DOT  also  gathered  data 
from  industry  trade  groups  such  as  the 
American  Chemistry  Council  and  The 
Fertilizer  Institute  (TFI)  to  help  identify 
the  number  of  small  shippers  that  might 
be  affected.  After  identifying  the  set  of 
small  businesses  that  could  potentially 
be  impacted,  DOT  cross-referenced  this 
group  with  The  Official  Railway 
Equipment  Register  (October,  2007)  to 
determine  if  any  of  these  actually  own 
tank  cars  subject  to  this  rule. 

From  the  DOT/PHMSA  HMIS 
database,  and  industry  sources,  DOT 
found  eight  small  shippers  that  might  be 
impacted.  By  further  checking 
information  available  on  the  companies’ 
Web  sites,  all  eight  shippers  are  noted 
as  being  subsidiaries  of  larger 
businesses.  Out  of  these  eight,  however, 
only  one  owns  tank  cars  that  would  be 
affected.  The  remaining  seven  shippers 
either  do  not  own  tank  cars  or  own  tank 
cars  that  would  not  be  affected  by  this 
rule.  The  one  remaining  small  shipper 
potentially  impacted  has  annual 
revenues  that  exceed  by  20  times  the 
FRA  size  standard  for  a  small  entity. 
Further,  although  this  shipper  is  for- 
profit,  the  peu'ent  company  is  a  non¬ 
profit.  Thus,  DOT  believes  that  there  are 
none  or  very  few  PIH  material  shippers 
that  are  small  businesses  affected  by  this 
rule.  Additionally,  no  small  shippers 
commented  during  the  public  meeting 
process.  DOT  invites  commenters  to 
submit  information  that  might  assist  it 
in  assessing  the  quantity  of  small 
shippers  that  may  be  affected  by  the 
requirements  set  forth  in  the  proposed 


®®For  further  information  on  the  calculation  of 
the  specific  dollar  limit,  please  see  49  CFR  Part 
1201. 


rule,  as  well  as  the  potential  impact  on 
any  such  entities. 

B.  Governmental  Jurisdictions  of  Small 
Communities 

Small  entities  that  are  classified  as 
governmental  jurisdictions  of  small 
communities  may  also  be  affected  by  the 
proposals  in  this  NPRM.  As  stated 
above,  and  defined  by  SBA,  this  term 
refers  to  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with 
populations  of  less  than  50,000.  The 
potential  impact  of  this  rulemaking  to 
these  entities  is  related  to  chlorine  and 
the  use  of  it  in  the  water  purification 
process  for  community  water  districts. 
DOT  does  not  know  how  many 
community  water  systems  are  owned  by 
governmental  jurisdictions  that  meet 
SBA’s  definition  of  a  small  entity,  how 
many  community  water  systems  use 
chlorine  at  their  facilities,  or  how  many 
could  easily  substitute  a  nondangerous 
or  less  lethal  material,  i.e.,  bleach,  for 
chlorine. 

DOT  understands  that  most  water 
plants  for  small  communities  receive 
their  chlorine  via  1-ton  tanks,  which  are 
transported  in  highway  vehicles.  These 
facilities  might  be  impacted  indirectly 
by  increasing  prices  for  chlorine  due  to 
higher  shipping  rates.  Also,  in  recent 
years,  the  shipping  rates  for  chlorine 
have  been  increased  due  to  the  PIH 
accidents  that  have  occurred  over  the 
past  10  years.  With  the  introduction  of 
this  proposed  regulation,  DOT  expects 
that  the  rates  will  flatten  or  will  increase 
at  a  slower  pace  because  the  safety 
features  of  the  rule  will  reduce  the 
chance  of  an  accident  that  releases  PIH 
materials,  and  therefore  result  in  lower 
accident  and  associated  costs. 

DOT  notes  that  many  existing 
chlorine  tank  cms  eu’e  nearing  the  end  of 
their  useful  lives.  Even  in  the  absence 
of  the  proposed  rulemaking,  the  affected 
entities  would  have  to  replace  these 
older  chlorine  tank  cars  in  the  next  few 
years.  The  industry,  through  AAR,  has 
also  been  working  to  improve  tank  car 
safety.  As  discussed  in  section  IX  of  this 
preamble,  absent  this  regulation,  new 
AAR  chlorine  tank  ceu-  standards  will 
also  result  in  existing  tank  cars  being 
replaced  and  entities  impacted  through 
higher  shipping  rates. 

Accordingly,  DOT  cannot  accurately 
assess  the  number  of  governmental 
imisdictions  of  small  communities  that 
would  be  directly  impacted  by  this 
proposed  regulation  and  what  the 
impact  would  be.  DOT  requests 
comment  firom  affected  governmental 
jurisdictions  as  to  the  impact  the 
proposed  rule  will  have  on  them. 


C.  Railroads  '  ■ 

DOT  estimates  that  approximately  46 
railroads  meeting  the  definition  of 
“small  entity”  as  described  above 
transport  PIH  materials  via  railroad  tank 
car.®^  Because  the  proposed  rule  would 
apply  to  all  46  of  these  small  railroads, 
we  have  concluded  that  a  substantial 
number  of  such  entities  would  be 
impacted. 

It  is  important  to  note,  however,  that 
absent  this  rulemaking,  all  railroads  that 
transport  PIH  materials  via  railroad  tank 
car,  including  the  46  railroads  identified 
as  small  entities,  would  still  have  to 
incur  the  additional  expense  to 
accommodate  286,000-pound  tank  cars 
to  comply  with  the  new  AAR  PIH  tank 
car  standard  [i.e.,  a  286,000-pound  tank 
car  equipped  with  additional  head 
protection,  thicker  shell,  and  modified 
top  fittings).  (See  section  IX  of  this 
preamble  for  a  more  detailed  discussion 
of  the  new  AAR  PIH  tank  car  standard). 

As  noted  in  section  I  of  this  preamble, 
however,  DOT  anticipates  that  tank  car 
designers,  working  with  end  users,  will 
develop  tank  cars  that  will  meet  the 
proposed  enhanced  tank-head  and  shell 
performance  standards  of  this  NPRM 
while  minimizing  the  addition  of  weight 
to  the  empty  cars.  Recognizing  the 
growing  use  of  rail  cars  with  gross 
weight  on  rail  exceeding  263,000 
pounds  for  non-hazardous  commodities, 
such  as  grain,  this  NPRM  provides  the 
flexibility  to  design  a  tank  car  for  the 
transportation  of  PIH  materials  weighing 
up  to  286,000  pounds,  in  line  with 
AAR’s  existing  standard  S-286-2002. 
Accordingly,  the  actual  impact  of  the 
general  increase  in  gross  weight  on  rail 
of  products  in  this  commodity  group  in 
relation  to  the  overall  transition  now 
being  completed  within  the  industry 
(which  has  been  eased  by  tax  incentives 
and,  in  some  cases,  government- 
guaranteed  loan  arrangements)  should 
not  be  substantial.  While  we  recognize 
that  some  small  railroads  will  not  be 
able  to  accommodate  the  additional 
weight  on  some  of  their  bridges  and 
track,  we  believe  that  railroads  that 
handle  PIH  cars  have,  in  general, 
already  made  or  are  making  the 
transition  to  track  structures  and  bridges 
capable  of  handling  286,000-pound  cars 
in  line  with  the  general  movement  in 
the  industry  toward  these  heavier 
freight  cars.  These  railroads  include 
many  switching  and  terminal  railroads 


®^Data  provided  by  Railinc,  Corp.  (a  subsidiary  of 
AAR)  indicates  that  approximately  80  short-line 
and  regional  railroads  transport  PIH  materials  via 
railroad  tank  car.  Of  these  80  railroads,  34  are 
regional  railroads  that  meet  the  Surface 
Transportation  Board’s  definition  of  a  Class  U 
railroad,  and  thus,  are  not  considered  “small 
entities”  for  the  purposes  of  this  IRFA. 
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that  are  partially  or  totally  owned  by 
Class  1  railroads  as  interline 
connections.  These  connections  have 
previously  mandated  upgrading  to 
286,000-pound  capability. 

For  example,  in  2005,  the  Texas 
Transportation  Institute  reported  that  42 
percent  of  the  short-line  railroad  miles 
that  were  operated  in  Texas  that  year 
had  already  been  upgraded,  nine 
percent  would  not  need  an  upgrade,  and 
47  percent  needed  upgrading  if  they 
wanted  to  transport  any  type  of  286,000- 
pound  shipments.5®  In  addition,  the 
results  of  a  1998-1999  survey 
conducted  by  the  ASLRRA  indicated 
that  41  percent  of  respondent  short-line 
railroads  could  handle  286,000-pound 
rail  cars  and  87  percent  of  the 
respondent  short-line  railroads 
indicated  that  they  would  need  to 
accommodate  286,000-pound  railcars  in 
the  future.®^  More  current  data  from  the 
ASLRRA  suggests  that  many  of  the 
railroads  needing  futiure  capability  to 
handle  286,000-pound  rail  loads  for  this 
rule  have  been  upgraded  within  the  past 
two  years.®“ 

Nevertheless,  we  believe  that  some 
new  263,000-pound  cars  will  be  built 
for  anhydrous  ammonia  service  to 
address  rail  line  and  facility 
compatibility  concerns  thus  minimizing 
the  burden  of  the  rule  on  small 
railroads. 

In  general,  most  of  the  impacts  will 
not  burden  the  46  small  railroads 
potentially  affected  by  this  proposed 
rule.  Any  costs  incurred  by  railroads 
most  likely  will  be  passed  to  shippers 
and  end  users  through  higher 
transportation  costs.  Thus,  DOT  does 
not  expect  this  regulation  to  impose  a 
significant  burden  on  the  affected  small 
railroads.  We  invite  commenters  to 
submit  information  that  might  assist  us 
in  assessing  the  cost  impacts  on  small 
railroads  of  the  proposals  in  this  NPRM.- 

D.  Farms 

Anhydrous  ammonia  is  an  important 
source  of  nitrogen  fertilizer  for  crops.  It 
is  used  in  farming  because  it  is  one  of 
the  most  efficient  and  widely  used 
sources  of  nitrogen  for  plant  growth.  Its 
use  has  increased  because  it  is  relatively 
easy  to  apply  and  readily  available. 
Nonetheless,  it  does  carry  disadvantages 


**  Jeftey  E.  Warner  &  Manuel  Solari  Terra, 
“Assessment  of  Texas  Short  Line  Railroads,  "  Texas 
Transportation  Institute  (Nov.  15,  2005). 

®®The  Ten-Year  Needs  of  Short  Line  and  Regional 
Railroads,  Standing  Committee  on  Rail 
Transportation,  American  Association  of  State 
Highway  and  Transportation  Officials,  Washington, 
DC  (Dec.  1999).  This  report  was  based  on  a  survey 
conducted  by  the  ASLRRA  in  1998  and  1999  with 
data  from  1997. 

®°)ohn  Gallagher,  "Tahk  Car  Tensions,”  Traffic 
World  (June  19,  2006). 


to  the  farming  environment  because  it 
must  be  stored  and  handled  under  high 
pressure.  Urea,  urea  ammonium  nitrate, 
or  ammonium  nitrate  could  be  used  for 
anhydrous  ammonia  as  substitutes  for 
agricultural  purposes.  Anhydrous 
ammonia  has  a  free  ammonia  percentage 
of  86  percent,  while  the  substitutes  have 
a  free  ammonia  percentage  of  46,  28-32, 
and  34  percent,  respectively. 

Shippers  of  anhydrous  ammonia  do 
not  own  tank  cars;  rather  they  are  leased 
from  larger  entities.  According  to  TFI,  a 
switch  to  a  redesigned  heavier  tank  car 
would  increase  monthly  car  lease  rates 
from  the  current  level  of  $800-$850  per 
car  to  $1,300-$!, 400  per  car.  TFI’s 
members  lease  about  6,000  tank  cars 
and  ship  about  52,000  cars  per  year.  If 
these  increased  lease  costs  are  passed 
through  to  customers,  then  any 
agricultural  or  farming  operation  that 
utilizes  anhydrous  ammonia  as  part  of 
its  fertilizing  program  could  be 
negatively  impacted. 

It  is  important  to  note,  however,  that 
not  all  crops  utilize  anhydrous 
ammonia,  nor  in  the  same  quantities. 
Agriculture  crops  that  require  greater 
leaf  development,  such  as  corn  and 
wheat,  utilize  anhydrous  ammonia  as  a 
fertilizer  more  than  crops  that  require  a 
greater  root  development,  e.g.,  carrots, 
potatoes,  and  beets,  which  utilize 
phosphorus  more  as  a  fertilizer. 
Therefore,  not  all  small  farms  will  be 
impacted  in  the  same  way  by  an 
increase  in  the  shipping  rates  for 
anhydrous  ammonia.  DOT  invites 
commenters  to  submit  information  that 
might  assist  it  in  assessing  the  quantity 
of  small  agricultural  operations  that  may 
be  affected  by  the  requirements  set  forth 
in  the  proposed  rule. 

During  DOT’S  public  meetings,  one 
commenter  noted  that  the  survival  of 
family  farms  in  the  Northwest  is  tied  to 
retaining  a  cheap  source  of  nitrogen  via 
anhydrous  ammonia  which  is 
transported  via  rail.®^  Other 
commenters  noted  that  NH3  costs  40  to 
50  percent  less  per  pound  of  nitrogen 
than  less  concentrated  forms  of 
nitrogen.®^  For  example,  one  commenter 
noted  that  anhydrous  ammonia  costs  24 
cents  per  pound  of  nitrogen,  compared 
to  34  cents  per  pound  for  ammonium 
nitrate.®^ 

Anhydrous  ammonia  is  dependent  on 
natural  gas  for  its  production.  In  North 
America,  anhydrous  ammonia 
production  plants  are  typically  built 


U.S.  DOT  Public  Meeting  Transcripts, 
Testimony  of  Fred  Morscheck  from  the  McGregor 
Company,  May  31,  2006,  p.  168. 

82 /d.  p.  169. 

82  U.S.  DOT  Public  Meeting  Transcripts, 
Testimony  of  William  Wolf  from  The  Andersons, 
Inc.  (a  shipper).  May  31,  2006,  p.  190. 


near  a.dedicated  supply  of  natural  gas, 
and  the  price  and  demand  for  the 
product  are  also  dependent  and 
responsive  to  the  price  of  natural  gas. 
Thus,  the  production  at  some  plants  is 
currently  down  due  to  the  increase  in 
price  of  natural  gas.  On  the  demand  side 
of  the  economic  equation  there  is  an 
increase  in  the  demand  and  use  of 
anhydrous  ammonia  due  to  the  recent 
increase  in  ethanol  demand.  Ethanol  is 
typically  produced  in  the  United  States 
from  corn,  and  the  production  of  com 
requires  substantial  amounts  of 
nitrogen,  much  of  which  comes  from 
anhydrous  ammonia. 

Because  there  are  a  number  of  factors 
contributing  to  increased  costs  for 
anhydrous  ammonia,  it  is  difficult  to 
determine  how  much  of  any  increase  in 
the  price  of  the  PIH  material  would  be 
a  product  of  this  proposed  regulation 
and  shipping  via  rail.  We  note  as  well 
that  increased  costs  may  well  make 
substitute  produces  more  attractive. 

Currently  PIH  shippers  are 
experiencing  rapidly  increasing  rate 
increases  as  a  result  of  the  railroads’ 
concern  over  possible  train  accidents 
involving  the  release  of  PIH  materials. 
The  use  of  the  more  crashworthy  tank 
cars  coupled  with  the  operating 
restrictions  DOT  is  proposing  should 
significantly  reduce  the  risk  of 
catastrophic  PIH  releases  and  ultimately 
translate  into  relief  from  these  escalating 
rail  transportation  costs.  (These  rate 
escalations  would  likely  continue  were 
DOT  not  to  issue  its  proposed  mle  since 
the  car  mandated  by  AAR’s  new 
standard  (i.e.,  a  Trinity-type  car)  would 
probably  not  prevent  PIH  tank  Ccur 
releases  in  even  moderate  speed  train 
accidents).  Shippers  would  be  able  to 
make  the  case  that  higher  rates  would 
no  longer  be  “reasonable”  given  the 
significantly  reduced  probability  of  a 
catastrophic  release.  This  “cost-savings” 
would  allow  shippers  to  offset  new-car 
costs  to  a  large  extent.  Given  that  new 
car  expenses  are  typically  financed  over 
several  years,  we  believe  that  the 
increased  costs  passed  on  by  shippers  to 
small  farmers  would  not  be  significant. 
The  farmers,  in  turn,  would  be  expected 
to  pass  shipping  cost  increases  to  end 
consumers  in  the  form  of  higher 
agricultural  product  prices. 

We  request  comment  from  affected 
agricultural  operations  as  to  the  impact 
that  the  proposed  rule  would  have  on 
them. 

E.  Explosives  Manufacturers 

Anhydrous  ammonia  is  also  used  in 
producing  explosives.  The  Institute  of 
Makers  of  Explosives  (IME),  an  industry 
trade  group,  reports  that  there  are  22 
explosives  manufacturers  in  the  United 
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States.  Of  these  22  manufacturers,  eight 
actually  produce  explosives  material 
while  the  remaining  14  are  associated 
manufacturers  making  components  or 
assemblies.  Finally,  three  manufacturers 
consume  anhydrous  ammonia  to 
produce  explosives.  None  of  these  three 
potentially  impacted  manufactures, 
however,  is  considered  a  small  business. 

rV.  Description  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  and  Impacts  on  Small 
Entities  Resulting  From  Specific 
Proposed  Requirements 

A.  Reporting  Requirement  of  Proposed 
§173.31(b)(8Kiii) 

Proposed  §  173.3l(b)(8)(iii)  requires 
that  after  the  initial  5-year 
implementation  period  has  passed, 
owners  of  PIH  tank  cars  submit  a 
progress  report  to  FRA  identifying  the 
total  number  of  in-service  tank  cars  in 
PIH  service  owned  and  the  number  of 
those  cars  in  compliance  with  the 
enhanced  head  and  shell  protection 
requirements  of  the  proposed  rule.  This 
paragraph  would  edso  require  that  tank 
car  owners  certify  in  their  progress 
reports  that  their  fleet  does  not  contain 
any  pre-1989  tank  cars  in  PIH  service 
subject  to  paragraph  (b)(8)(ii).®'* 

DOT  estimates  that  the  burden  for  this 
reporting  would  be  5  minutes  per 
pertinent  tank  car.®^  In  the  Regulatory 
Impact  Analysis  (RIA),  DOT  estimated 
that  this  requirement  will  cost  $19,200 
in  the  beginning  of  the  6th  year  of  the 
analysis,  and  this  cost  is  for  each  tank 
car.  In  addition,  DOT  has  provided 
postage,  envelopes,  and  handling 
charges  of  $1  per  tank  car  report.  This 
cost  would  total  $7,650,  which  would 
also  be  incurred  in  the  beginning  of  the 
6th  year  of  the  analysis.  The  total  cost 
for  this  requirement  is  $26,800  for  all 
PIH  tank  car  owners.  DOT  does  not 
expect  many  of  these  tank  cars  to  be 
owned  by  small  entities.  Therefore,  this 
reporting  requirement  would  have  very 
little,  if  any,  impact  on  small  entities. 

B.  Filing  Requirement  for  Alternative 
Compliance  With  Proposed 

§  174.86(c)(1) 

Proposed  §  174.86(c)(1)  provides  that 
if  a  tank  car  not  meeting  the  enhanced 
tank-head  and  shell  puncture  resistance 
standards  of  the  proposed  rule  is  used 
to  transport  PIH  material  over  non- 


“  This  proposed  requirement  restricts  the  use  of 
PIH  tank  cars  that  were  manufactured  using  non- 
normalized  steel  for  tank-head  or  shell 
construction.  Under  it,  tank  cars  manufactured 
using  non-normalized  steel  for  the  tank-head  or 
shell  are  not  authorized  to  transport  PIH  materials 
five  years  after  the  effective  date  of  the  final  rule. 

“CALCULATION:  ($30.05  wage  rate)  *  (5 
minutes/60  minutes)  *  (15,300  *.5)  =  $19,157. 


signaled  territory,  its  maximum 
operating  speed  is  limited  to  30  mph. 
Alternatively,  paragraph  (c)(2)  provides 
that  railroads  may  implement 
alternative  safety  measures  in  lieu  of 
complying  with  the  30  mph  speed 
restriction,  so  long  as  those  alternative 
safety  measures  provides  an  equivalent 
level  of  safety  as  a  traffic  control  system 
complying  with  49  CFR  Part  236  and  the 
railroad  completes  a  risk  assessment 
demonstrating  this  equivalent  level  of 
safety.  The  rule  proposes  that  this  risk 
assessment  be  submitted  to  FRA  for 
review  and  approval. 

DOT  does  not  expect  a  great  number 
of  these  applications.  A  typical 
submission  might  consist  of  a 
commitment  to  install  a  switch  position 
monitoring  system,  track  integrity 
circuits  (except  in  areas  where  new  rail 
is  prevalent),  and  a  temporary  speed 
reduction  to  40  mph  during  the  period 
a  positive  train  control  system  is 
installed  on  the  wayside.  DOT  expects 
that  the  average  submission  would 
consist  of  between  20  and  30  pages. 

DOT  does  not  expect  any  of  these 
applications  to  be  by  small  railroads. 

C.  Demonstration  of  Compliance  With 
Proposed  Enhanced  Tank-Head  and 
Shell  Puncture  Resistemce  System  Tests 

Proposed  Appendix  C  to  49  CFR  Part 
179  provides  that  compliance  with  the 
proposed  enhanced  tank  head  and  shell 
puncture-resistance  standards  can  be 
shown  by  computer  simulation,  by 
simulation  in  conjunction  with 
substructure  testing,  by  full-scale  impact 
testing,  or  a  combination  thereof.  The 
lowest  cost  and  lowest  level  of 
confidence  is  provided  by  simulation 
alone.  Substructure  testing  increases  the 
confidence  in  simulation  modeling, 
potentially  with  relatively  modest  costs, 
depending  on  the  details  of  the 
substructure  test.  The  highest  level  of 
confidence  is  provided  by  full-scale 
impact  testing,  along  with  the  greatest 
cost.  The  cost  of  such  compliance  is  not 
important  to  this  assessment.  DOT 
firmly  believes  that  no  small  entities 
will  he  impacted  by  this  requirement. 

D.  Impacts  on  Small  Entities  Resulting 
From  Specific  Proposed  Requirements 

The  impacts  from  this  proposed 
rulemaking  would  primarily  result  from 
complying  with  the  requirements  for 
building  enhanced  PIH  tank  cars.  The 
proposed  rule  provides  affected  entities 
an  8-year  period  of  time  in  which  to 
accomplish  this  goal. 

1.  Additional  Cost  for  Enhanced  PIH 
Tank  Cars 

One  of  the  impacts  from  this  proposed 
regulation  would  be  an  increase  in  the 


cost  of  new  PIH  tank  cars.  The  enhanced 
crashworthiness  features,  while 
increasing  safety,  would  cause  the 
average  PIH  tank  car  to  increase  in  cost 
and  also  increase  in  weight.  DOT 
believes  that  the  impact  from  this 
increased  cost  in  the  tank  cars  would  be 
substantially  passed  from  the 
manufacturer  to  the  tank  car  owners. 
Since  most  tank  cars  are  owned  by  the 
shippers,  much  of  this  cost  would  be 
passed  on  to  them.  These  shippers 
would  most  likely  pass  this  cost  on  to 
the  end  users  in  the  form  of  higher 
shipping  costs.  The  capacity  constraints 
in  the  railroad  system  give  shippers 
some  market  power  to  pass  on  a 
substantial  portion  of  the  costs  (j.e., 
shippers  do  not  need  to  cut  costs  to 
attract  customers).  However,  the 
flexibility  provided  by  the  long  phase  in 
period  of  the  rulemaking,  and  the  ability 
of  some  customers  to  use  substitute 
products  or  purchase  from  shippers  that 
rely  on  other  modes  of  transportation  if 
costs  rise  beyond  their  willingness  to 
pay,  may  temper  passing  through  of 
costs.  If  any  of  the  additional  or 
marginal  increases  in  a  PIH  tank  car’s 
cost  are  absorbed  by  shippers,  then  few, 
if  any,  PIH  material  shippers  that  are 
considered  to  be  small  entities  would  be 
negatively  affected.  Based  on 
information  from  the  DOT/PHMSA 
HMIS  registry  of  shippers,  and  industry 
trade  groups,  DOT  believes  no  small  PIH 
material  shippers  would  be  impacted.  If 
the  higher  cost  of  cars  meeting  the 
proposed  performance  standard  are  not 
absorbed  by  shippers  and  are  not  offset 
by  reductions  in  shipping  rates 
attributable  to  reduce  potential  liability 
for  catastrophic  releases,  small  farmers 
using  anhydrous  ammonia  for  fertilizer 
might  be  impacted.  The  degree  to  which 
they  might  be  impacted  depends,  among 
other  things,  on  their  ability  to  pass 
costs  on  to  consumers  of  agricultural 
products.  This  may,  in  turn,  be  affected 
by  Federal  government  agricultural 
policy.  FRA  specifically  requests 
comments  on  this  issue. 

2.  Transferring  Current  PIH  Tank  Cars  to 
Other  Services 

A  second  impact  from  this  proposed 
rulemaking  is  the  cost  for  transferring 
the  current  PIH  tank  car  fleet  into 
service  for  other  products.  This  cost 
would  only  be  incurred  for  those  PIH 
tank  cars  that  still  have  a  useful  life  left. 
DOT  has  estimated  a  cost  of  $2,500  per 
PIH  tank  car  for  this  impact.  This  cost 
would  only  be  incurred  to  the  extent 
that  such  an  investment  is  believed  to 
yield  a  positive  return  to  the  investor. 

As  noted  above,  very  few,  if  any,  PIH 
material  shippers  are  considered  to  be 
small  entities.  Thus,  DOT  does  not 
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believe  that  a  substantial  number  of  PIH 
material  shippers  would  be  impacted, 
nor  by  a  significant  economic  amount. 

3.  Maintenance,  Inspections,  and 
Training  Related  to  the  New  PIH  Tank 
Cars 

Another  proposed  requirement  that 
could  impact  small  entities  is  the 
maintenance,  inspection,  and  training 
costs  related  to  the  new  PIH  tank  cars. 
This  impact  will  he  home  hy  the 
shippers.  This  impact  would  be 
temporary  emd  would  occur  as  the  first 
new  PIH  tank  cars  are  placed  into 
service  because  DOT  expects  that 
initially  it  may  be  necessary  to  inspect 
the  new  tank  cars  more  often  than , 
conventional  tank  cars  to  ensure 
conformance  with  the  enhanced 
performance  standards. 

4.  Fuel  Cost:  Impact  of  the  Additional 
Weight  in  New  PIH  Tank  Cars 

One  of  the  impacts  ft’om  this  proposed 
regulation  would  be  an  increased  fuel 
usage  by  trains  resulting  firom  the 
additional  23,000  lbs  that  the  new  PIH 
tank  cars  will  carry  due  to  the  enhemced 
crashworthiness  features.  (This 
increased  fuel  cost  would  also  be 
incurred  under  the  new  AAR  PIH  tank 
car  standard.)  Initially,  this  is  a  cost  that 
would  be  borne  by  the  railroads. 
However,  the  railroads  would  likely 
pass  much  of  that  cost  on  to  the  PIH 
material  shippers  through  higher 
shipping  rates.  This  cost  would  in  turn 
be  passed  on  to  the  end  users, 
depending  on  the  product’s  price 
elasticity  of  demand,  and  the  factors 
noted  in  the  “Additional  Cost  for 
Enhanced  PIH  Tank  Cars”  section 
above.  Thus,  this  impact  should  not 
affect  any  of  the  small  railroads.  Any 
shippers  that  qualify  as  a  small  entity 
will  most  likely  pass  the  cost  on  to  an 
end  user.  Small  farms  and  governmental 
jurisdictions  of  small  communities  are 
end  users  of  PIH  materials.  They  could 
potentially  be  impacted  by  this  cost. 
However,  the  cost  would  he  reflected  in 
the  shipping  rates  of  these  materials. 

The  shipping  rates  of  these  products 
should  also  decrease  or  stop  increasing 
due  to  the  insurance  costs  related  to  the 
PIH  materials.  This  is  because  the 
proposed  enhanced  features  for  the 
future  PIH  tank  cars  would  serve  to 
reduce  the  likelihood  of  a  PIH  material 
release.  Therefore,  the  risk  of  an 
accident  or  derailment  occurring  where 
a  PIH  tank  car  is  ruptured  and  releases 
its  contents  would  have  decreased,  and 
therefore  serve  to  lower  the  insurance 
costs  associated  with  the  shipment  of 
these  materials. 


5.  Cost  of  Restricting  Traffic  Speed  to  50 
mph 

One  of  the  proposed  requirements  of 
this  rulemaking  is  that  PIH  tank  cars  be 
limited  to  speeds  of  50  mph  on  signaled 
territory  or  track.  This  requirement  is 
not  expected  to  impact  any  small 
railroads,  because  none  of  them  travel  at 
speeds  greater  than  50  mph. 

6.  Increased  Traffic/ Volume  of  PIH  Tank 
Cars 

Due  to  several  of  the  proposed 
requirements  in  this  rulemaking,  it  is 
anticipated  that  the  actual  volume  of 
PIH  tank  car  traffic  would  increase.  In 
general,  this  could  affect  railroads. 
However,  most  small  railroads  transport 
PIH  tank  cars  from  the  manufacturing 
facility  to  the  connection  point  with  the 
Class  I  railroad.  The  traffic  of  these 
types  of  shipments,  for  the  short  time 
they  are  handled  by  small  railroads,  is 
not  expected  to  impact  these  railroads. 
The  number  of  cars  will  be  few  at  that 
point,  and  small  railroads  usually  only 
run  one  or  two  trains  a  day. 

7.  Cost  of  Restricting  Speed  to  30  mph 
in  Dark  Territory 

In  proposed  §  174.86(c),  PIH  tcuik  cars 
that  do  not  meet  the  new  performance 
requirements  would  not  be  allowed  to 
travel  at  speeds  in  excess  of  30  mph 
when  that  tank  car  travels  in  non- 
signaled  territory.  Railroads  could 
exceed  the  30  mph  limit,  provided 
equivalent  safety  criteria  are  met.  This 
proposed  requirement  should  not 
impact  small  railroads  since  most  do  not 
operate  at  speeds  greater  than  30  mph. 
This  proposed  requirement  could  serve 
to  delay  deliveries  for  PIH  material 
shippers  and  contribute  to  higher 
shipping  rates.  However,  DOT  does  not 
believe  that  there  are  any  small  PIH 
material  shippers.  DOT  would 
encourage  any  entities  that  do  meet 
these  criteria  and  would  be  negatively 
impacted  to  provide  comment  to  this 
rulemaking.  Governmental  jurisdictions 
of  small  communities  that  own  a  water 
system  that  uses  chlorine  could  be 
impacted.  Most  chlorine  that  is 
transported  to  these  facilities  is 
transported  to  the  end  destination  via  a 
truck  in  1-ton  tanks.  This  requirement 
will  serve  to  slow  down  some  rail  traffic 
and  increase  the  cost  to  ship  via  rail. 
Therefore,  small  farms  that  use 
anhydrous  ammonia  as  a  fertilizer  could 
also  be  impacted. 

V.  Identification  of  Relevant 
Duplicative,  Overlapping,  or  Conflicting 
Federal  Rules 

There,  are  no  Federal  rules  that  would 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule. 


VI.  Alternatives  Considered 

DOT  has  identified  no  significant 
alternative  to  the  proposed  rule  which 
satisfies  the  mandate  of  SAFETEA-LU, 
related  provisions  of  the  Federal  hazmat 
law,  or  meets  the  agency’s  objective  in 
promulgating  this  rule,  and  that  would 
minimize  the  economic  impact  of  the 
proposed  rule  on  small  entities.  As  in 
all  aspects  of  this  IRFA,  DOT  requests 
comments  on  this  finding  of  no 
significant  alternative  related  to  small 
entities. 

The  process  hy  which  this  proposed 
rule  was  developed  provided  outreach 
to  small  entities.  DOT  held  three  public 
meetings  (May  31-June  1,  2006, 
December  14,  2006,  and  March  30, 
2007).®®  At  each  of  the  public  meetings, 
DOT  sought  comment  and  input  from 
small  entities  on  issues  related  to  the 
safe  transportation  of  hazardous 
materials  by  railroad  tank  car  and  how 
the  proposed  concepts  would  impact 
small  entities,  as  well  as  potential 
alternatives  that  might  mitigate  such 
impacts.  Subsequent  to  publication  of 
this  notice  of  proposed  rulemaking, 

DOT  expects  to  hold  additional  public 
meetings  to  discuss  all  aspects  of  the 
proposed  rule,  including  its  potential 
impact  on  small  entities,  and  DOT 
encourages  the  active  participation  of 
any  small  entity  potentially  affected. 

F.  Paperwork  Reduction  Act 

This  proposed  rule  may  result  in  an 
increase  in  the  information  collection 
and  recordkeeping  burden  due  to  the 
enhanced  performance  standards  and 
operational  restrictions  for  railroad  tank 
cars  that  transport  PIH  materials. 
PHMSA  currently  has  an  approved 
information  collection  under  OMB 
Control  Number  2137-0559,  “(Rail 
Carriers  and  Tank  Car  Tanks 
Requirements)  Requirements  for  Rail 
Tank  Car  Tanks — 'Transportation  of 
Hazardous  Materials  by  Rail,”  with 
2,689  annual  burden  hours  and  an 
expiration  date  of  May  31,  2008. 

Pursuant  to  5  CFR  1320.8(d),  PHMSA 
is  required  to  provide  interested 
members  of  the  public  and  affected 
agencies  with  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  requests.  This  notice 
identifies  a  revised  information 
collection  request  that  PHMSA  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  based  on  the 
requirements  in  this  proposed  rule. 

PHMSA  has  developed  burden 
estimates  to  reflect  proposals  in  this 
NPRM.  PHMSA  estimates  that  the 
proposals  in  this  rulemaking  will  result 
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in  approximately  2,255  additional 
burden  hours  and  $67,650.00  additional 
burden  costs.  PHMSA  estimates  that  the 
total  information  collection  and 
recordkeeping  burdens  for  OMB  Control 
Number  2137-0559,  “(Rail  Carriers  and 
Tank  Car  Tank  Requirements) 
Requirements  for  Rail  Tank  Car  Tanks- 
Transportation  of  Hazardous  Materials 
by  Rail,”  would  be  as  follows: 

Total  Annual  Number  of 
Respondents:  400. 

Total  Annual  Responses:  16,781. 

Total  Annual  Burden  Hours:  4,944. 

Total  Annual  Burden  Cost: 
$170,236.25. 

Requests  for  a  copy  of  the  information 
collection  should  be  directed  to  Deborah 
Boothe  or  T.  Glenn  Foster,  U.S. 
Department  of  Transportation,  Office  of 
Hazardous  Materials  Standards  (PHH- 
11),  Pipeline  and  Hazardous  Materials 
Safety  Administration,  1200  New  Jersey 
Avenue,  SE.,  East  Building,  2nd  Floor, 
Washington,  DC  20590-0001, 

Telephone  (202)  366-8553. 

All  comments  should  be  addressed  to 
the  Dockets  Unit  as  identified  in  the 
ADDRESSES  section  of  this  rulemaking, 
and  received  prior  to  the  close  of  the 
comment  period  identified  in  the 
DATES  section  of  this  rulemaking.  In 
addition,  you  may  submit  comments 
specifically  related  to  the  information 
collection  burden  to  the  PHMSA  Desk 
Officer,  OMB,  at  fax  number  202-395- 
6974.  Under  the  Paperwork  Reduction 
Act  of  1995,  no  person  is  required  to 
respond  to  an  information  collection 
imless  it  displays  a  valid  OMB  control 
number.  If  these  proposed  requirements 
are  adopted  in  a  final  rule  with  any 
revisions,  we  will  resubmit  any  revised 
information  collection  and 
recordkeeping  requirements  to  OMB  for 
re-approval. 

We  specifically  request  comments  on 
the  information  collection  and 
recordkeeping  burden  associated  with 
developing,  implementing,  and 
maintaining  these  requirements  for 
approval  under  this  proposed  rule. 

G.  Regulation  Identifier  Number  (RIN) 

A  RIN  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

H.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Section  201  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  2  U.S.C.  1531),  each 
Federal  agency  “shall,  imless  otherwise 


prohibited  by  law,  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law).”  Section  202  of  the  Act  (2  U.S.C. 
1532)  further  requires  that  “before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  the  promulgation  of  any  rule 
that  includes  any  Federal  mandate  that 
may  result  in  the  expenditure  hy  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$120,700,000  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
before  prmnulgating  any  final  rule  for 
which  a  general  notice  of  proposed 
rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement” 
detailing  the  effect  on  State,  local,  and 
tribal  governments  and  the  private 
sector. 

The  proposed  rule  may  result  in  the 
expenditure  of  more  than  $120,700,000 
(adjusted  annually  for  inflation)  by  the 
public  sector  in  emy  one  year.  The 
analytical  requirements  under  Executive 
Order  12866  are  similar  to  the  analytical 
requirements  under  the  Unfunded 
Mandates  Reform  Act  of  1995,  and, 
thus,  the  same  analysis  complies  with 
both  analytical  requirements. 

I.  Environmental  Assessment 

1.  Background 

The  National  Environmental  Policy 
Act,  42  U.S.C.  4321—4375,  requires  that 
federal  agencies  analyze  proposed 
actions  to  determine  whether  the  action 
will  have  a  significant  impact  on  the 
human  environment.  The  Council  on 
Environmental  Quality  (CEQ) 
regulations  order  federal  agencies  to 
conduct  an  environmental  review 
considering;  (1)  The  need  for  the 
proposed  action,  (2)  alternatives  to  the 
proposed  action,  (3)  probable 
environmental  impacts  of  the  proposed 
action  and  the  alternatives,  and  (4)  the 
agencies  and  persons  consulted  during 
the  consideration  process.  40  CFR 
1508.9(b).  We  are  proposing  regulations 
to  enhance  the  safety  of  the 
transportation  by  rail  of  certain 
hazardous  materials.  We  developed  this 
assessment  to  determine  the  effects  of 
this  proposed  rule  on  the  environment 
and  whether  a  more  comprehensive 
environmental  impact  statement  may  be 
required. 

2.  Purpose  and  Need 

Hazardous  materials  are  transported 
by  aircraft,  vessel,  rail,  pipeline,  and 
highway.  The  need  for  hazardous 
materials  to  support  essential  services 


means  that  the  transportation  of 
hazardous  materials  is  unavoidable. 
However,  these  shipments  frequently 
move  through  heavily-populated  or 
environmentally-sensitive  areas  where 
the  consequences  of  an  incident  could 
be  loss  of  life,  serious  injury,  or 
significant  environmental  damage.  To 
address  the  safety  and  environmental 
risks  associated  with  the  transportation 
of  hazardous  materials  by  rail,  rail  tank 
cars  must  conform  to  rigorous  design, 
manufacturing,  and  requalification 
requirements.  The  result  is  that  tank 
cars  are  robust  packagings,  equipped 
with  features  such  as  shelf  couplers, 
head  shields,  thermal  insulation,  and 
bottom  discontinuity  protection  that  are 
designed  to  ensure  that  a  tank  car 
involved  in  an  accident  will  survive  the 
accident  intact. 

In  the  last  several  years,  however, 
there  have  been  a  number  of  rail  tank 
car  accidents  in  which  the  tank  car  was 
breached  and  product  was.  lost  on  the 
ground  or  into  the  atmosphere.  Of 
particular  concern  have  been  accidents 
involving  PIH  materials.  The  purpose  of 
this  NPRM  is  to  adopt  regulations  to 
enhance  the  safety  of  transporting  PIH 
materials  by  tank  car.  A  primary  safety 
concern  is  the  prevention  of  a 
catastrophic  release  in  proximity  to 
populated  areas,  including  urban  areas 
and  events  or  venues  with  large 
numbers  of  people  in  attendance.  Also 
of  major  concern  is  the  release  of  PIH 
materials  in  proximity  to  iconic 
buildings,  landmarks,  or 
environmentally-sensitive  areas.  Such  a 
catastrophic  event  could  be  the  result  of 
an  accident — such  as  the  January  18, 
2002  derailment  near  Minot,  North 
Dakota,  that  resulted  in  the  derailment 
of  31  cars  of  a  112-car  train. 
Approximately  146,700  gallons  of 
anhydrous  ammonia  were  immediately 
released  fi-om  five  cars  in  the  train  set. 
As  a  result,  a  toxic  vapor  plume  covered 
the  derailment  site  and  the  surrounding 
area.  As  of  March  15,  2004,  over  $8 
million  had  been  spent  on 
environmental  remediation  firom  this 
one  incident. 

3.  Alternatives  Considered 

The  goal  of  this  proposed  rule  is  to 
enhance  the  safety  of  transporting  PIH 
materials  by  rail.  In  developing  this 
proposed  rule,  we  considered  three 
alternatives: 

Alternative  1 :  Do  nothing. 

This  alternative  continues  the  status 
quo.  In  this  alternative,  we  would  not 
issue  a  proposed  rule  to  enhance  the 
accident  survivability  of  tank  cars  (i.e., 
limiting  the  operating  conditions  of  the 
tank  cars  transporting  PIH  materials  and 
enhancing  the  tank-head  and  shell 
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puncture-resistance  systems),  which 
represents  the  most  efficient  and  cost- 
effective  method  of  improving  the 
accident  survivability  of  these  cars. 

This  is  not  an  acceptable  alternative. 
The  transportation  of  PIH  materials 
poses  unique  and  significant  safety 
threats  that  warrant  careful 
consideration  of  measiues  to  address 
safety  vulnerabilities  in  existing 
authorized  packagings.  The  January  6, 
2005  derailment  and  release  of  chlorine 
in  Graniteville,  South  Carolina,  is  an 
example  of  the  serious  consequences 
that  can  result  from  the  unintentional 
release  of  a  PIH  material.  Selection  of 
this  alternative  could  have  a  negative 
impact  on  the  environment  because  it 
does  not  reduce  safety  vulnerabilities 
related  to  the  transportation  of  PIH 
materials. 

Alternative  2:  Impose  enhanced  safety 
requirements  for  a  limited  list  of  PIH 
materials  transported  by  rail. 

Under  this  alternative,  we  would 
propose  enhanced  tank-head  and  shell- 
puncture  resistance  standards  for  tank 
cars  used  to  transport  a  subset  of  PIH 
materials  that  pose  the  most  significant 
safety  risks,  such  as  chlorine,  but  not  for 
tank  cars  used  to  transport  less 
hazardous  materials,  such  as  bromine  or 
acrolein. 

The  HMR  define  hazardous  materials 
by  class.  Any  material,  including  a 
mixture  or  solution,  that  meets  the 
definition  of  one  of  the  nine  defined 
hazard  classes  is  considered  a 
hazardous  material  and  subject  to  the 
applicable  regulatory  requirements.  This 
ensures  that  the  regulations 
comprehensively  address  the  hazards 
posed  by  many  different  types  and 
formulations  of  materials.  Employing 
this  rationale,  we  determined  that,  for 
the  purposes  of  this  rulemaking,  we 
would  similarly  address  PIH  materials 
as  a  class.  Moreover,  while  some  PIH 
materials  may  not  pose  as  great  a  threat 
to  the  public  or  the  environment  as 
other  PIH  materials,  it  is  in  the  public’s 
best  interest  for  all  PIH  materials  to  be 
transported  in  the  safest  manner 
possible.  Nonetheless,  selection  of  this 
alternative  could  have  a  positive  impact 
on  the  environment  because  it  would 
reduce  safety  vulnerabilities  related  to 
the  transportation  of  certain  PIH 
materials. 

Alternative  3:  Impose  enhanced  safety 
requirements  for  all  PIH  materials 
transported  by  rail. 

Under  this  alternative,  we  would 
propose  enhanced  tank-head  and  shell- 
puncture  resistance  standards  for  tank 
cars  used  to  transport  all  materials 
meeting  the  definition  of  a  PIH  material. 
This  approach  is  consistent  with  the 
overall  regulatory  philosophy 


underlying  the  HMR  in  that  it  addresses 
the  safety  risks  posed  by  all  materials 
classed  as  PIH  materials.  This 
alternative  represents  the  most  efficient 
and  cost-effective  method  of  improving 
the  accident  survivability  of  tank  cars 
transporting  PIH  materials.  This 
alternative  should  have  a  positive 
impact  on  the  environment  because  it 
would  enhance  the  accident 
survivability  of  all  rail  tank  cars  used  to 
transport  PIHmaterials,  thereby 
minimizing  the  possibility  that  PIH 
materials  would  he  released. 

4.  Analysis  of  Environmental  Impacts 

The  potential  for  environmental 
damage  or  contamination  exists  when 
packages  of  hazardous  materials  are 
involved  in  transportation  accidents. 
The  ecosystems  that  could  be  affected 
by  a  hazardous  materials  release  dinring 
transportation  include  air,  water,  soil, 
and  ecological  resources  {i.e.,wildlife 
habitats).  The  adverse  environmental 
impacts  associated  with  releases  of  most 
hazardous  materials  are  short-term 
impacts  that  can  be  greatly  reduced  or 
eliminated  through  prompt  clean-up  of 
the  accident  scene. 

Releases  of  PIH  materials,  such  as 
chlorine  and  anhydrous  ammonia,  may 
result  in  serious  health  effects.  High 
concentrations  of  ammonia  (greater  than 
1,700  parts  per  million  (ppm))  in  the 
atmosphere  cause  compulsive  coughing 
and  death,  while  lower  concentrations 
(lower  than  700  ppm)  cause  eye  and 
throat  irritation.  Ammonia  is  lighter 
them  air  so  that  it  dissipates  into  the 
atmosphere,  the  rate  of  dissipation 
depending  on  the  weather.  Chlorine  gas 
is  more  them  twice  as  heavy  as  air. 
Therefore,  it  can  settle  in  low  lying 
areas  in  the  absence  of  wind.  Humans 
detect  the  presence  of  chlorine  at 
concentrations  as  low  as  1  to  3  ppm.  At 
30  ppm,  coughing  and  pain  result;  at 
430  ppm  death  results  in  as  little  as  30 
minutes.  Higher  concentrations  of 
chlorine  can  cause  rapid  fatality. 
Chlorine  gas  reacts  with  water  in  the  air 
to  form  vapors  of  hydrochloric  acid  and 
liberate  nascent  oxygen,  both  of  which 
cause  massive  tissue  damage. 

Releases  of  PIH  materials  may  also 
result  in  adverse  environmental  impacts 
to  soil  and  ground  water.  For  example, 
when  anhydrous  ammonia  is  released 
into  water,  it  floats  on  the  surface, 
rapidly  dissolving  into  the  water  as 
ammonium  hydroxide  while 
simultaneously  boiling  into  the 
atmosphere  as  gaseous  ammonia.  In  an 
aquatic  or  wetland  environment, 
ammonium  hydroxide  can  cause  fish, 
planktonic,  and  benthic  organism 
mortality  in  the  vicinity  of  the  release — 
the  size  depending  on  the  volume  of 


anhydrous  ammonia  that  is  released. 

The  chemical  can  also  strip  protective 
oils  from  the  feathers  of  shore  birds, 
causing  drowning  or  infection.  Such  die 
offs  could  spur  high  nutrient  levels  that 
could  stimulate  noxious  blooms  of 
algae.  Terrestrial  vegetation  can  also  be 
either  damaged  or  killed,,  depending  on 
atmospheric  concentrations. 

Similarly,  in  an  aquatic  environment, 
chlorine  gas  reacts  with  water  to  form 
hypochlorous  acid  and  hydrochloric 
acid.  The  breakdown  of  hydrochloric 
acid  causes  a  decrease  in  the  pH  of  the 
water,  making  it  more  acidic.  These 
changes  in  water  chemistry  can  cause 
widespread  damage  to  aquatic 
environments,  including  fish  kills.  If 
chlorine  gas  is  released  into  soil, 
chlorine  will  react  with  moistme, 
forming  hypochlorous  acid  and 
hydrochloric  acid,  which  can 
contaminate  ground  water. 

If  adopted,  we  expect  that  the  tank  car 
performance  standards  and  operating 
limitations  will  minimize  the  loss  of 
lading  in  the  event  of  a  derailment  or  • 
train-to-train  collision.  Therefore,  we 
have  preliminarily  determined  that 
there  are  no  significant  adverse 
environmental  impacts  associated  with 
the  proposals  in  this  NPRM  cmd  that  to 
the  extent  there  might  be  any 
environmental  impacts,  they  would  be 
beneficial  given  the  reduced  likelihood 
of  a  hazardous  materials  release. 

5.  Locomotive  Emissions 

The  U.S.  Environmental  Protection 
Agency  (EPA)  finalized  locomotive 
emissions  standards  in  1997,  which 
became  effective  in  2000.®^  Three 
separate  sets  of  emission  standards  were 
established,  with  applicability  of  the 
standards  dependent  on  the  date  a 
locomotive  is  first  manufactured.  The 
first  set  of  standards  (Tier  0)  apply  to 
locomotives  and  locomotive  engines 
originally  manufactured  finm  1973 
through  2001,  at  any  time  they  are 
remanufactured.  The  second  set  of 
standards  (Tier  1)  apply  to  locomotives 
and  locomotive  engines  originally 
manufactured  from  2002  through  2004. 
The  final,  and  most  stringent,  set  of 
standards  (Tier  2)  apply  to  locomotives 
and  locomotive  engines  manufactured 
in  or  after  2005.  Tier  2  locomotives  and 
locomotive  engines  will  be  required  to 
meet  the  applicable  standards  at  the 
time  of  original  manufacture  and  at  each 
subsequent  manufacture. 

As  noted  in  the  RIA  to  this  NPRM,  we 
expect  the  speed  restrictions  proposed 
in  this  rule  to  produce  a  net  cost  savings 
in  the  area  of  fuel.  Accordingly,  the  use 
of  less  fuel,  combined  with  the 

8^40CFR92.8. 


17860 


Federal  Register /Vol.  73,  No.  63 /Tuesday,  April  1,  2008 / Proposed  Rules 


increasingly  stringent  locomotive  " 
emissions  standards  of  the  EPA  will 
further  reduce  the  emissions  from 
railroad  freight  transportation  for 
movements  subject  to  the  requirements 
of  this  proposal. 

6.  Consultations  emd  Public  Comment 

As  of  March  2007,  FRA  and  PHMSA 
have  conducted  three  public  meetings 
intended  to  solicit  public,  private,  and 
government  comments  on  alternatives 
(regulatory  or  otherwise)  to  address  this 
serious  issue.  We  invite  commenters  to 
address  the  possible  benefrcial  and/or 
adverse  environmental  impacts  of  the 
proposals  in  this  NPRM.  We  will 
consider  comments  received  in  response 
to  this  NPRM  in  oiu  assessment  of  the 
environmental  impacts  of  a  final  rule  on 
this  issue. 

/.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
commimications  cmd  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
document  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 


review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  at  http://www.dot.gov/ 
privacy.html. 

List  of  Subjects 

49  CFR  Part  171  » 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 73 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Rail  carriers. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 


Source  and  name  of  material 


The  Proposed  Rule 

On  the  basis  of  the  foregoing,  PHMSA 
proposes  to  amend  title  49,  Chapter  I, 
Subchapter  C,  as  follows; 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5128,  44701;  49 
CFR  1.45  and  1.53. 

2.  In  §  171.7,  in  paragraph  (a)(3),  in 
the  Table  of  Material  Incorporated  by 
Reference,  under  the  entry  “Association 
of  American  Railroads,”  add  the  entry 
“AAR  Standard  S-286-2002, 
Specification  for  286,000  lbs.  Gross  Rail 
Load  Cars  for  Free/Unrestricted 
Interchange  Service,  revised  as  of 
September  1,  2005,”  to  read  as  follows; 

§  1 71 .7  Reference  material. 

(a)  *  *  * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


49  CFR 
reference 


•  Association  of  American  Railroads 


AAR  Standard  S-286-2002,  Specification  for  286,000  lbs.  Gross  Rail  Load  Cars  for  Free/Unrestricted  Interchange  Service,  re-  179.13 
vised  as  of  September  1 , 2005.  *  ' 


***** 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5128,  44701;  49 
CFR  1.45, 1.53. 

4.  Amend  §  173.31  as  follows; 

a.  Revise  paragraphs  (a)(6)  and  (b)(3); 

b.  Revise  paragraph  (b)(6) 
introductory  text; 

c.  Add  paragraphs  (b)(7)  and  (b)(8); 
and 

d.  Revise  paragraph  (e)(2)(ii). 

The  revisions  and  additions  read  as 
follows: 

§  1 73.31  Use  of  Tank  Cars. 

(а)  *  *  * 

(б)  Unless  otherwise  specifically 
provided  in  this  part; 


(i)  When  the  tank  car  delimiter  is  an 
“A,”  offerors  may  also  use  tank  cars 
with  a  delimiter  “S,”  “J,”  “M,”  “N”  or 
“T.” 

(ii)  When  the  tank  car  delimiter  is  an 
“S,”  offerors  may  also  use  tank  ceus 
with  a  delimiter  “J,”  “M,”  “N”  or  “T.” 

(iii)  When  the  tank  car  delimiter  is  a 
“T,”  offerors  may  also  use  tank  cars 
with  a  delimiter  of  “J”  or  “N.” 

(iv)  When  the  tank  car  delimiter  is  a 
“J,”  offerors  may  also  use  tank  cars  with 
a  delimiter  of  “N.” 

(v)  When  a  tank  car  delimiter  is  an 
“M,”  ofi'erors  may  also  use  tank  cars 
with  delimiter  of  “N.” 

(vi)  When  a  tank  car  delimiter  is  an 
“N,”  offerors  may  not  use  a  tank  car 
with  any  other  delimiter. 
***** 

(b)  *  *  * 

(3)  Tank-head  puncture-resistance 
requirements,  (i)  Tank  cars  used  to 
transport  a  Class  2  material,  other  than 


a  material  poisonous  by  inhalation,  and 
tank  cars  constructed  from  aluminum  or 
nickel  plate  used  to  transport  any 
hazardous  material  must  have  a  tank- 
head  puncture-resistance  system  that 
conforms  to  the  requirements  of 
§  179.16(a)  of  this  subchapter. 

(ii)  Tank  cars  used  to  transport 
material  poisonous  by  inhalation  must 
have  a  tank-head  puncture-resistance 
system  that  conforms  to  the 
requirements  of  §  179.16(b)  of  this 
subchapter,  as  follows: 

(A)  Tank  cars  built  after  [INSERT 
DATE  2  YEARS  AFTER  EFFECTIVE 
DATE  OF  FINAL  RULE]  must  have  a 
tank-head  puncture-resistance  system 
conforming  to  the  requirements  of 

§  179.16(b)  of  this  subchapter. 

(B)  Tank  cars  built  on  or  before 
[INSERT  DATE  2  YEARS  AFTER 
EFFECTIVE  DATE  OF  FINAL  RULE] 
must  have  a  tank-head  puncture- 
resistance  system  conforming  to  the 
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requirements  of  §  179.16(b)  by  [INSERT 
DATE  8  YEARS  AFTER  EFFECTIVE 
DATE  OF  FINAL  RULE). 
***** 

(6)  Scheduling  of  modifications  and 
progress  reporting.  The  date  of 
conformance  for  the  continued  use  of 
tank  cars  subject  to  paragraphs  (b)(4), 
(b)(5),  and  (f)  of  this  section  and 

§  173.314(j)  is  subject  to  the  following 
conditions  and  limitations. 
***** 

(7)  Tank  shell  puncture-resistance 
system.  Tank  cars  used  to  transport 
material  poisonous  by  inhalation  musl 
have  a  tank  shell  puncture-resistance 
system  that  conforms  to  the 
requirements  of  §  179.24  of  this 
subchapter,  as  follows: 

(i)  Tank  cars  built  after  [INSERT 
DATE  2  YEARS  AFTER  EFFECTIVE 
DATE  OF  FINAL  RULE]  must  have  a 
tank  shell  puncture-resistance  system 
conforming  to  the  requirements  of 

§  179.24  of  this  subchapter. 

(ii)  Tank  cars  built  on  or  before 
[INSERT  DATE  2  YEARS  AFTER 
EFFECTIVE  DATE  OF  FINAL  RULE] 
must  have  a  tank  shell  punctme- 
resistance  system  conforming  to  the 
requirements  of  §  179.24  by  [INSERT 
DATE  8  YEARS  AFTER  EFFECTIVE 
DATE  OF  FINAL  RULE]. 

(8)  Tank-head  and  shell  puncture- 
resistance  systems  implementation 
schedule  and  reporting  requirement. 
Each  owner  of  a  tank  car  subject  to 
paragraphs  (b)(3)(ii)  and  (b)(7)  of  this 
section  must  comply  with  the  following 
implementation  schedule  and  reporting 
requirements: 

(i)  No  later  than  [INSERT  DATE  5 
YEARS  FROM  THE  EFFECTIVE  DATE 
OF  THE  FINAL  RULE],  each  owner 
must  have  brought  at  least  50  percent  of 
its  tank  car  fleet  used  to  trcmsport 
material  poisonous  by  inhalation  into 
compliance  with  the  requirements  of 
§§  179.16(b)  and  179.24  of  this 
subchapter. 

(ii)  After  [INSERT  DATE  5  YEARS 
AFTER  EFFECTIVE  DATE  OF  FINAL 
RULE],  tank  cars  manufactured  using 
non-normalized  steel  for  head  or  shell 
construction  may  not  he  used  for  the 
transportation  of  material  poisonous  by 
inhalation. 

(iii)  No  later  than  [INSERT  DATE  5 
YEARS  AND  TWO  MONTHS  FROM 
THE  EFFECTIVE  DATE  OF  FINAL 
RULE],  each  tank  car  owner  must 
submit  to  the  Federal  Railroad 
Administration,  Hazardous  Materials 
Division,  Office  of  Safety  Assurance  and 
Compliance,  1200  New'Jersey  Avenue, 
SE.,  Washington,  DC,  20590,  a  progress 
report  that  shows  the  total  number  of  in- 
service  tank  cars  subject  to  paragraphs 


(b)(3)(ii)  and  (b)(7)  of  this  section  and  of 
those  tank  cars,  the  number  of  cars  in 
compliance  with  §§  179.16(b)  and 
179.24  of  this  subchapter.  In  this  report, 
the  tank  car  owner  must  also  certify  that 
its  fleet  does  not  include  any  tank  car 
subject  to  paragraph  (b)(8)(ii). 
***** 

(e)  *  *  * 

(2)*  *  * 

(ii)  Tank-head  and  shell  puncture- 
resistance  systems.  As  provided  in 
paragraphs  (b)(3)(ii)  and  (b)(7)  of  this 
section,  each  tank  car  transporting  a 
material  poisonous  by  inhalation  must 
meet  the  tank-head  and  shell  puncture- 
resistance  system  requirements  of 
§§  179.16(b)  and  179.24  of  this 
subchapter.  Except  as  provided  in 
paragraph  (b)(8)  of  this  section,  a  tank 
car  that  does  not  conform  to  these 
requirements  may  not  be  used  to 
transport  any  material  poisonous  by 
inhalation  after  [INSERT  DATE  8 
YEARS  AFTER  EFFECTIVE  DATE  OF 
FINAL  RULE]. 

***** 

5.  Amend  §  173.249  as  follows: 

a.  Revise  the  last  sentence  of 
paragraph  (a);  and 

b.  Add  new  paragraph  (g). 

The  revisions  and  additions  read  as 
follows: 

§173.249  Bromine. 

(a)  *  *  *  Tank  cars  must  conform  to 
the  requirements  in  paragraphs  (a) 
through  (g)  of  this  section. 
***** 

(g)  Except  as  provided  in 
§  173.31(b)(8),  for  shipments  offered  for 
transportation  or  transported  after 
[INSERT  DATE  8  YEARS  AFTER 
EFFECTIVE  DATE  OF  FINAL  RULE], 
each  tank  car  must  meet  the  tank-head 
and  shell  puncture-resistance  system 
requirements  of  §§  179.16(b)  and  179.24 
of  this  subchapter. 

6.  In  §  173.314,  revise  paragr&ph  (k)  to 
read  as  follows: 

§  173.314  Compressed  gases  in  tank  cars 
and  muiti-unit  tank  cars. 
***** 

(k)  Special  requirements  for  chlorine. 
(1)  Tank  cars  built  after  September  30, 
1991,  and  before  [INSERT  2  YEARS 
AFTER  EFFECTIVE  DATE  OF  THE 
FINAL  RULE]  must  have  an  insulation 
system  consisting  of  5.08  cm  (2  inches) 
glass  fiber  placed  over  5.08  (2  inches)  of 
ceramic  fiber.  Tank  cars  built  after 
[INSERT  2  YEARS  AFTER  EFFECTIVE 
DATE  OF  THE  FINAL  RULE]  must  have 
a  thermal  protection  system  conforming 
to  §  179.18  of  this  subchapter,  or  have 
an  insulation  system  with  an  overall 
thermal  conductance  of  no  more  than 
0.613  kilojoules  per  hour,  per  square 


meter,  per  degree  Celsius  temperature 
differential  (0.03  B.t.u.  per  square  foot, 
per  hour  per  degree  Fahrenheit 
temperature  differential). 

(2)  Tank  cars  must  have  excess  flow 
valves  on  the  interior  pipes  of  liquid 
discharge  valves. 

(3)  Tank  cars  constructed  to  a  DOT 
105A500W  specification  may  be  marked 
as  a  DOT  105A300W  specification  with 
the  size  and  type  of  reclosing  pressure 
relief  valves  required  by  tbe  marked 
specification. 

(4)  Except  as  provided  in 

§  173.31(b)(8),  for  shipments  offered  for 
transportation  or  transported  after 
[INSERT  DATE  8  YEARS  AFTER 
EFFECTIVE  DATE  OF  FINAL  RULE], 
each  tank  car  must  meet  the  tank-head 
and  shell  puncture-resistance  system 
requirements  of  §§  179.16(b)  and  179.24 
of  this  subchapter. 
***** 

7.  In  §  173.323,  revise  paragraph  (c)(1) 
to  read  as  follows. 

§  1 73.323  Ethylene  Oxide. 
***** 

(c)  *  *  * 

(1)  Tank  cars.  Class  DOT  105  tank 
cars: 

(i)  Each  tank  car  must  have  a  tank  test 
pressure  of  at  least  20.7  Bar  (300  psig); 
and 

(ii)  Except  as  provided  in 

§  173.31(b)(8),  for  shipments  offered  for 
transportation  or  transported  after 
[INSERT  DATE  8  YEARS  AFTER 
EFFECTIVE  DATE  OF  FINAL  RULE], 
each  tank  car  must  meet  the  tank-head 
and  shell  puncture-resistance  system 
requirements  of  §§  179.16(b)  and  179.24 
of  this  subchapter. 
***** 

PART  174— CARRIAGE  BY  RAIL 

8.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5128;  49  CFR 
1.53 

9.  Add  new  §  174.2  to  read  as  follows: 

§  174.2  Limitation  on  actions  by  states, 
local  governments,  and  Indian  tribes. 

Sections  5125  and  20106  of  Title  49, 
United  States  Code,  limit  the  authority 
of  states,  political  subdivisions  of  states, 
and  Indian  tribes  to  impose 
requirements  on  the  transportation  of 
hazardous  materials  in  commerce.  A 
state,  local,  or  Indian  tribe  requirement 
on  the  transportation  of  hazardous 
materials  by  rail  may  be  preempted 
under  either  49  U.S.C.  5125  or  20106,  or 
both. 

(a)  Section  171.1(f)  of  this  subchapter 
describes  the  circumstances  under 
which  49  U.S.C.  5125  preempts  a 
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requirement  of  a  state,  political 
subdivision  of  a  state,  or  Indian  tribe. 

(b)  Under  the  Federal  Railroad  Safety 
Act  (49  U.S.C.  20106),  administered  by 
the  Federal  Railroad  Administration 
(see  49  CFR  parts  200-268),  laws, 
regulations  and  orders  related  to 
railroad  safety,  including  security,  shall 
be  nationally  uniform  to  the  extent 
practicable.  A  state  may  adopt,  or 
continue  in  force,  a  law,  regulation,  or 
order  covering  the  same  subject  matter 
as  a  DOT  regulation  or  order  applicable 
to  railroad  safety  and  security 
(including  the  requirements  in  this 
subpart)  only  when  an  additional  or 
more  stringent  state  law,  regulation,  or 
order  is  necessary  to  eliminate  or  reduce 
an  essentially  local  safety  or  security 
hazard;  is  not  incompatible  with  a  law, 
regulation,  or  order  of  the  United  States 
Government;  and  does  not  unreasonably 
burden  interstate  commerce. 

10.  Revise  §  174.86  to  read  as  follows; 

§  1 74.86  Maximum  allowable  operating 
speed. 

(a)  For  molten  metals  and  molten 
glass  shipped  in  packagings  other  than 
those  prescribed  in  §  173.247  of  this 
subchapter,  the  maximum  allowable 
operating  speed  may  not  exceed  24  km/ 
hour  (15  mph)  for  shipments  by  rail. 

(b)  For  trains  transporting  tank  cars 
containing  a  material  poisonous  by 
inhalation,  the  maximum  allowable 
operating  speed  may  not  exceed  80.5 
km/hour  (50  mph)  for  shipments  by  rail. 

(c)  (1)  Prior  to  [INSERT  DATE  8 
YEARS  AFTER  EFFECTIVE  DATE  OF 
FINAL  RULE],  if  a  tank  car  that  does  not 
meet  the  tank-head  and  shell  puncture- 
resistance  system  requirements  of 

§  179.16(b)  and  §  179.24  of  this 
subchapter  is  used  to  transport  by  rail 
a  material  poisonous  by  inhalation,  the 
maximum  allowable  operating  speed  of 
the  train  may  not  exceed  48.3  km/hour 
(30  mph)  for  that  temk  car  when 
transported  over  non-signaled  territory. 
For  purposes  of  this  section,  non- 
signaled  territory  means  a  rail  line  not 
equipped  with  a  traffic  control  system 
or  automatic  block  signal  system  that 
conforms  to  the  requirements  in  part 
236  of  this  chapter. 

(2)  As  an  alternative  to  complying 
with  paragraph  (c)(1)  of  this  section,  a 
railroad  may  provide  for  alternative  risk 
mitigations  and  complete  a  risk 
assessment  that  includes  appropriate 
data  and  analysis  establishing  that  the 
operating  conditions  over  the  subject 
trackage  provide  at  least  an  equivalent 
level  of  safety  as  a  traffic  control  system 
that  conforms  to  the  requirements  in 
part  236  of  this  chapter,  including 
consideration  of  the  contribution  of  the 


traffic  control  system  to  broken  rail 
detection,  provided: 

(i)  The  risk  assessment  is  submitted  to 
FRA’s  Associate  Administrator  for 
Safety,  for  review;  and 

(ii)  The  Associate  Administrator 
determines  in  writing  that  the  risk 
assessment  establishes  that  the 
requirement  of  paragraph  (c)(2)  is  met. 

PART  179— SPECIFICATIONS  FOR 
TANK  CARS. 

11.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5128;  49  CFR 
part  1.53. 

12.  Add  a  new  §  179.8  to  read  as 
follows: 

§  179.8  Limitation  on  actions  by  states, 
local  governments,  and  Indian  tribes. 

Sections  5125  and  20106  of  Title  49, 
United  States  Code,  limit  the  authority 
of  states,  political  subdivisions  of  states, 
and  Indian  tribes  to  impose 
requirements  on  the  transportation  of 
hazardous  materials  in  commerce.  A 
state,  local,  or  Indian  tribe  requirement 
on  the  transportation  of  hazardous 
materials  by  rail  may  be  preempted 
under  either  49  U.S.C.  5125  or  20106,  or 
both. 

(a)  Section  171.1(f)  of  this  subchapter 
describes  the  circumstances  under 
which  49  U.S.C.  5125  preempts  a 
requirement  of  a  state,  political 
subdivision  of  a  state,  or  Indian  tribe. 

(b)  Under  the  Federal  Railroad  Safety 
Act  (49  U.S.C.  20106),  administered  by 
the  Federal  Railroad  Administration 
(see  49  CFR  parts  200-268),  laws, 
regulations  and  orders  related  to 
railroad  safety,  including  security,  shall 
be  nationally  uniform  to  the  extent 
practicable.  A  state  may  adopt,  or 
continue  in  force,  a  law,  regulation,  or 
order  covering  the  same  subject  matter 
as  a  DOT  regulation  or  order  applicable 
to  railroad  safety  and  security 
(including  the  requirements  in  this 
subpart)  only  when  an  additional  or 
more  stringent  state  law,  regulation,  or 
order  is  necessary  to  eliminate  or  reduce 
an  essentially  local  safety  or  security 
hazard;  is  not  incompatible  with  a  law, 
regulation,  or  order  of  the  United  States’ 
Government;  and  does  not  unreasonably 
burden  interstate  commerce. 

13.  Revise  §  179.13  to  read  as  follows: 

§  179.13  Tank  car  capacity  and  gross 
weight  limitation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  tank  cars  built  after 
November  30, 1970,  may  not  exceed 
34,500  gallons  (130,597  L)  capacity  or 
263,000  pounds  gross  weight  on  rail. 
Existing  tank  cars  may  not  be  converted 


to  exceed  34,500  gallons  capacity  or 
263,000  pounds  gross  weight  on  rail. 

(b)  Tank  cars  meeting  the  tank-head 
and  shell  puncture-resistance 
requirements  of  §  179.16(b)  and  §  179.24 
of  this  subchapter,  may  not  exceed 
34,500  gallons  (130,597  L)  capacity  or 
286,000  pounds  (129,727  kg)  gross 
weight  on  rail.  Tank  cars  exceeding 
263,000  pounds  and  up  to  286,000 
pounds  gross  weight  on  rail  must  meet 
the  requirements  of  AAR  Standard  S- 
286-2002,  SPECIFICATION  FOR 
286,000  LBS.  GROSS  RAIL  LOAD  CARS 
FOR  FREE/UNRESTRICTED 
INTERCHANGE  SERVICE  (adopted 
November,  2002  and  revised  September 
1,  2005)  (IBR;  see  §171.7  of  this 
subchapter). 

14.  Revise  §  179.16  to  read  as  follows: 

§179.16  Tank-head  puncture-resistance 
systems. 

When  the  regulations  in  this 
subchapter  require  a  tank-head 
puncture-resistance  system,  the  system 
must  meet  the  following  requirements: 

(a)  Performance  standard  for  tank 
cars  transporting  a  hazardous  material 
other  than  a  material  poisonous  by 
inhalation.  (1)  For  rail  tank  cars 
required  to  have  tank-head  puncture- 
resistance  systems  pursuant  to 
§  173.31(b)(3)(i)  of  this  subchapter,  the 
tank-head  puncture-resistance  system 
must  be  capable  of  sustaining,  without 
any  loss  of  lading,  coupler-to  tank-head 
impacts  at  relative  car  speeds  of  29  km/ 
hour  (18  mph)  when: 

(1)  The  weight  of  the  impact  car  is  at 
least  119,295  kg  (263,000  pounds); 

(ii)  The  impacted  tank  car  is  coupled 
to  one  or  more  backup  cars  that  have  a 
total  weight  of  at  least  217,724  kg 
(480,000  pounds)  and  the  hand  brake  is 
applied  on  the  last  “backup”  car;  and 

(iii)  The  impacted  tank  car  is 
pressurized  to  at  least  6.9  Bar  (100  psig). 

(2)  Compliance  with  the  requirements 
of  paragraph  (a)(1)  of  this  section  must 
be  verified  by  full-scale  testing 
according  to  appendix  A  of  this  part. 

(3)  As  an  alternative  to  requirements 
prescribed  in  paragraph  (a)(2)  of  this 
section,  compliance  with  the 
requirements  of  paragraph  (a)(1)  of  this 
section  may  be  met  by  installing  full- 
head  protection  (shields)  or  full  tank- 
head  jackets  on  each  end  of  the  tank  car 
conforpiing  to  the  following; 

(i)  The  full-head  protection  (shields) 
or  full  tank-head  jackets  must  be  at  least 
1.27  cm  (0.5  inch)  thick,  shaped  to  the 
contour  of  the  tank  head  and  made  from 
steel  having  a  tensile  strength  greater 
than  379.21  N/mm^  (55,000  psi); 

(ii)  The  design  and  test  requirements 
of  the  full-head  protection  (shields)  or 
full  tank-head  jackets  must  meet  the 
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impact  test  requirements  in  Section  5.3 
of  the  AAR  Specifications  for  Tank  Cars 
(IBR,  see  §  171.7  of  this  subchapter);  and 

(iii)  The  workmanship  must  meet  the 
requirements  in  Section  C,  Part  II, 
Chapter  5,  of  the  AAR  Specifications  for 
Design,  Fabrication,  and  Construction  of 
Freight  Cars  (IBR,  see  §  171.7  of  this 
subchapter). 

(b)  Performance  standard  for  tank 
cars  transporting  material  poisonous  by 
inhalation.  For  rail  tank  cars  required  to 
have  a  tank-head  puncture-resistance 
system  pursuant  to  §  1 73.31  (b)(3)(ii)  of 
this  subchapter,  the  tank-head  puncture- 
resistcmce  system  must  be  capable  of 
sustaining  an  impact  at  48.3  km/hour 
(30  mph)  without  loss  of  lading,  as 
demonstrated  by  any  of  the  methods  of 
compliance  specified  in  Appendix  C  of 
this  part. 

15.  In  §  179.22,  add  paragraphs  (e) 
and  (f)  to  read  as  follows: 

§179.22  Marking. 

ic  It  h  "k  it 

(e)  Each  tank  car  conforming  to  the 
tank-head  puncture-resistance  system 
requirements  prescribed  in  §  179.16(b) 
and  the  shell  puncture-resistance 
system  requirements  prescribed  in 

§  179.24,  but  with  no  thermal  protection 
system,  must  have  the  letter  “M” 
substituted  for  the  letter  “A”  or  “S”  in 
the  specification  marking. 

(f)  Each  tank  car  conforming  to  the 
tank-head  puncture-resistance  system 
requirements  prescribed  in  §  179.16(b), 
the  shell  puncture-resistance  system 
requirements  prescribed  in  §  179.24, 


and  with  a  thermal  protection  system, 
must  have  the  letter  “N”  substituted  for 
the  letter  “A,”  “J.”  “M,”  “S,”  or  “T”  in 
the  specification  marking. 

16.  Add  a  new  §  179.24  to  read  as 
follows: 

§  179.24  Tank  shell  puncture-resistance 
systems;  performance  standard. 

When  the  regulations  in  this 
subchapter  require  a  tank  shell 
puncture-resistance  system,  the  tank 
shell  puncture-resistance  system  must 
be  capable  of  sustaining  an  impact  at 
40.3  km/hour  (25  mph)  without  loss  of 
lading,  as  demonstrated  by  any  of  the 
methods  of  compliance  specified  in 
Appendix  C  of  this  part. 

17.  In  §  179.102-17,  add  a  new 
paragraph  (m)  to  read  as  follows: 

§  1 79.1 02-1 7  Hydrogen  chloride, 
refrigerated  liquid. 

***** 

(m)  Except  as  provided  in 
§  173.31(b)(8)  of  this  subchapter,  each 
tank  car  must  meet  the  tank-head  and 
shell  puncture-resistance  system 
requirements  of  §§  179.16(b)  and  179.24 
of  this  subchapter  by  [INSERT  DATE  8 
YEARS  AFTER  EFFECTIVE  DATE  OF 
FINAL  RULE]. 

18.  Add  Appendix  C  to  Part  179  to 
read  as  follows: 

APPENDIX  C  TO  PART  179— 
PROCEDURES  FOR  ENHANCED 
TANK-HEAD  AND  SHELL  PUNCTURE- 
RESISTANCE  SYSTEMS  TESTS 

This  Appendix  provides  performance 
criteria  for  the  impact  evaluation  of  tank  cars 


designed  to  carry  material  poisonous  by 
inhalation.  Each  of  the  following  criteria 
describes  a  collision  scenario  in  which  the 
integrity  of  the  tank  must  be  maintained. 
These  performance  criteria  are  intended  to 
prevent  Loss  of  lading  during  train  collisions 
and  derailments. 

(a)  Tank  Heads. 

(1)  Objective.  The  end, structures  of  the 
tank  car  must  withstand  a  frontal  impact 
with  a  proxy  object  which  is  intended  to ' 
approximate  a  loaded  freight  car,  including 
the  coupler  with  the  knuckle  removed,  (see 
figure  1). 

(2)  Fixed  rigid  punch  characteristics  and- 
orientation.  The  fixed  rigid  punch  must  have 
the  following  characteristics:  It  shall  protrude 
at  least  1.5  meters  (60  inches)  from  its  base 
and  it  shall  be  0.5  meters  (21  inches)  above 
the  lowest  edge  of  the  commodity  tank.  The 
fixed  rigid  punch  must  have  cross-section  of 
15.2  centimeters  (6  inches)  high  by  15.2 
centimeters  (6  inches)  wide,  with  1.3 
centimeter  (V2  inch)  radii  on  the  edges  of  the 
impact  face. 

(3)  Tank  car  characteristics.  The  tank  car 
must  be  filled  with  no  more  than  10%  outage 
with  lading  of  the  same  density  as  the 
commodity  the  car  type  is  intended  to  carry, 
and  pressurized  to  at  least  100  psi. 

(4)  Impact.  The  end  structure  of  the  tank 
car  must  withstand  a  48.3  km/hour  (30  mph) 
impact  with  the  fixed  rigid  punch,  resulting 
in  the  tank  maintaining  its  integrity.  At  the 
instant  of  contact,  the  longitudinal  centerline 
of  the  punch  must  be  aligned  with  the 
longitudinal  centerline  of  the  tank. 

(5)  Result.  There  must  be  no  loss  of  lading 
due  to  this  impact.  A  test  is  successful  if 
there  is  no  visible  leak  from  the  standing  tank 
car  for  at  least  one  hour  after  the  impact. 
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Figure  1.  Head  Impact 


(b)  Tank  Shell. 

(1)  Objective.  The  shell  structure  of  the 
tank  car  must  withstand  a  side  impact  with 
a  proxy  object  which  is  intended  to 
approximate  a  loaded  freight  car,  including 
the  coupler  with  the  knuckle  removed  (see 
figure  2). 

(2)  Proxy  object  characteristics  and 
orientation.  The  proxy  object  must  have  .the 
following  characteristics:  286,000  pound 
minimum  weight  and  rigid  punch  protruding 
at  least  1.5  meters  (60  inches).  The  rigid 


punch  must  have  cross-section  of  15.2 
centimeters  (6  inches)  high  by  15.2 
centimeters  (6  inches)  wide,  with  1.3 
centimeter  (V2  inch)  radii  on  the  edges  of  the 
impact  face. 

(3)  Tank  car  characteristics.  The  tank  car 
must  be  filled  with  no  more  than  10%  outage 
with  lading  of  the  same  density  as  the 
commodity  the  car  type  is  intended  to  carry, 
and  pressurized  to  at  least  100  psi.  The  tank 
car  must  be  restrained  in  the  direction  of 
impact. 


(4)  Impact.  The  end  structure  of  the  tank 
car  must  withstand  a  40.3  km/hour  (25  mph) 
impact  with  the  proxy  object  resulting  in  the 
tank  maintaining  its  integrity.  At  the  instant 
of  contact,  the  longitudinal  centerline  of  the 
punch  must  be  aligned  with  the  lateral 
centerline  of  the  tank. 

(5)  Result.  There  must  be  no  loss  of  lading 
due  to  this  impact.  A  test  is  successful  if 
there  is  no  visible  leak  from  the  standing  tank 
car  for  at  least  one  hour  after  the  impact. 
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Figure  2.  Shell  Impact 


(c)  Demonstration  of  Compliance. — 
Compliance  with  the  tank-head  and  shell 
puncture-resistance  system  requirement  tests 
above  must  be  demonstrated  by  any  of  the 
methods  prescribed  in  this  paragraph,  or  by 
a  combination  of  these  methods.  Before  a 
design  is  implemented  based  on  the  methods 
in  (2)  throu^  (5)  below,  the  party  seeking  to 
comply  must  submit  all  relevant 
documentation  and  analysis  to  FRA  and  FRA 
will  acknowledge  in  writing  that  compliance 
with  the  requirements  has  been  met. 

(1)  Full-scale  testing. 


(2)  Performance  of  the  test  with 
substructures  or  models  of  appropriate  scale 
incorporating  those  features  that  are 
significant  with  respect  to  the  item  under 
investigation,  when  engineering  experience 
has  shown  results  of  those  tests  to  be  suitable 
for  design  purposes.  When  a  scale  model  is 
used,  the  need  for  adjusting  certain  test 
parameters  must  be  taken  into  account. 

(3)  Calculations,  computer  simulation,  or 
substructure  testing  using  reliable  and 
conservative  procedures  and  parameters; 


(4)  Reference  to  a  previous  satisfactory 
design  of  a  sufficiently  similar  nature;  or 

(5)  A  combination  of  any  of  the  methods 
set  forth  in  paragraphs  (2)  through  (4)  above. 

Issued  in  Washington,  DC  on  March  26, 
2008,  under  the  authority  delegated  in  49 
CFR  Part  106. 

Theodore  L.  Willke, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  E8-6563  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4910-60-P 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Final  Priority,  Definitions, 
Requirements,  and  Selection  Criteria 

agency:  Office  of  Safe  and  Drug-Free 
Schools,  Department  of  Education. 
ACTION:  Notice  of  final  priority, 
definitions,  requirements,  and  selection 
criteria. 

SUMMARY:  The  Assistant  Deputy 
Secretary  for  Safe  and  Drug-Free 
Schools  announces  a  priority, 
definitions,  requirements,  and  selection 
criteria  under  the  Models  of  Exemplary, 
Effective,  and  Promising  Alcohol  or 
Other  Drug  Abuse  Prevention  Programs 
on  College  Campuses  grant  competition. 
The  Assistant  Deputy  Secretary  may  use 
the  priority,  definitions,  requirements, 
and  selection  criteria  for  competitions 
in  fiscal  year  (FY)  2008  and  later  years. 
DATES:  Effective  Date:  The  priority, 
definitions,  requirements,  and  selection 
criteria  are  effective  May  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lucey,  Jr.,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3E335,  Washington,  DC  20202- 
6450.  Telephone:  (202)  205-5471,  or  by 
e-mail:  richard.lucey@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Relay  Service  (FRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  We 

published  a  notice  of  proposed  priority, 
definitions’,  requirements,  and  selection 
criteria  for  this  competition  in  the 
Federal  Register  on  December  26,  2007 
(72  FR  73012).  Except  for  minor 
editorial  revisions  in  the  priority,  there 
are  no  differences  between  the  notice  of 
proposed  priority,  definitions, 
requirements,  and  selection  criteria  and 
this  notice  of  final  priority,  definitions, 
requirements,  and  selection  criteria. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
notice  of  proposed  priority,  definitions, 
requirements,  and  selection  criteria,  one 
party  submitted  a  comment  on  the 
proposed  eligibility  requirements.  An 
analysis  of  the  comment  and  of  any 
changes  in  the  priority,  definitions, 
requirements,  and  selection  criteria 
since  publication  of  the  notice  of 
proposed  priority,  definitions, 
requirements,  and  selection  criteria 
follows. 


Generally,  we  do  not  address 
technical  and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Eligible  Applicants 

Comment:  One  commenter 
recommended  that  eligible  applicants 
include  the  national  headquarters  or 
educational  foundations  of  campus- 
based  fraternities  and  sororities. 

Discussion:  We  have  designed  this 
program  for  institutions  of  higher 
education  (IHEs)  because  the  emphasis 
of  this  grant  program  is  not  only  to 
recognize  an  IHE  for  having 
implemented  an  exemplary,  effective,  or 
promising  program  on  its  campus,  but 
also  to  assist  the  IHE  in  strengthening 
the  program  through  enhancement  and 
further  evaluation.  This  emphasis 
encourages  and  fosters  key  aspects  of 
effective  campus-based  prevention, 
including  conducting  a  problem 
analysis  or  needs  assessment,  setting 
goals  and  objectives  that  are  relevant  to 
the  campus’s  identified  alcohol  or  other 
drug  abuse  problems,  implementing  and 
evaluating  appropriate  prevention  and 
early  intervention  strategies,  and 
identifying  and  securing  the 
involvement  of  a  cross-representation  of 
campus-  and  community-based 
partners. 

If  we  extended  eligibility  for  this  grant 
program  to  non-IHEs,  we  would  run  the 
risk  of  recognizing  entities  that  are 
developing  programs  for  a  specific 
student  population,  such  as  first-year 
students,  members  of  fraternities  and/or 
sororities,  and  student-athletes,  in  an 
insular  manner  without  any 
collaboration  or  input  with  the  at-large 
campus  community.  Such  an  approach 
would  run  counter  to  current  prevention 
research  that  demonstrates  coalition¬ 
building  and  collaboration  with  a  broad 
representation  of  constituents  as  a  vital 
and  effective  component  of  a  campus’s 
alcohol  or  other  drug  abuse  prevention 
efforts.  Research  strongly  supports  the 
use  of  comprehensive,  integrated 
programs  with  multiple  complementary 
components  that  target  individuals, 
including  at-risk  or  alcohol-dependent 
drinkers;  the  student  population  as  a 
whole;  and  the  college  and  surrounding 
community. 

Although  we  do  not  propose  that  non- 
IHEs  be  eligible  for  funding  under  this 
grant  program,  we 'recognize  that  non- 
IHEs  can  play  an  important  role  in 
collaborating  with  an  IHE  as  part  of  the 
campus’s  comprehensive  alcohol  or 
other  drug  abuse  prevention  efforts  and 
we  strongly  encourage  such  a 
relationship.  For  instance,  an  IHE  niay 
submit  an  application  for  recognition  as 


an  exemplary,  effective,  or  promising 
program  that  has  evidence  of 
effectiveness  in  preventing  alcohol  or 
other  drug  abuse  among  members  of  the 
campus’s  fraternity  and/or  sorority 
members,  and  is  supported  by  the 
national  headquarters  or  educational 
foundations  of  campus-based 
fraternities  and  sororities. 

Changes:  None. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  the  priority,  definitions,  requirements, 
and  selection  criteria,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  Priority:  Under  an  absolute 
priority  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 

Under  a  competitive  preference  priority 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priority:  Exemplary,  Effective,  and 
Promising  Alcohol  or  Other  Drug  Abuse 
Prevention  Programs  on  College 
Campuses 

Under  this  priority  the  Department 
provides  funding  to  IHEs  that  have 
implemented  an  exemplary,  effective,  or 
promising  alcohol  or  other  drug  abuse 
prevention  program  on  their  campus.  To 
meet  the  priority,  in  its  application,  an 
applicant  must: 

1.  Describe  the  program  that  has  for  at 
least  two  full  years  been  implemented 
on  its  campus,  including  the  structure 
and  content  of  the  program,  the  student 
population  that  is  targeted  by  the 
program,  and  any  unique  features  of  the 
program;  - 

2.  Provide  a  detailed  theoretical  basis 
for  the  program’s  effectiveness; 

3.  Provide  data  to  demonstrate  the 
program’s  impact  on  the  target  student 
population,  including  evidence  of 
cognitive  or  behavioral  changes,  or  both, 
among  the  target  population;  and 
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4.  Consent  to  a  site  visit  to  clarify 
information  in  the  application  and 
verify  evaluation  data. 

Under  this  program,  the  Department 
selects  an  IHE  for  recognition  as  having 
an  exemplary,  effective,  or  promising 
program  based  on  the  recommendation 
from  the  two  peer  reviewers  who 
conduct  the  site  visit.  Therefore,  note 
that  selection  for  a  site  visit  does  not 
ensure  recognition  as  an  exemplary, 
effective,  or  promising  program  by  the 
Department. 

Recognition  Types 

Contingent  upon  the  quality  of  data 
provided  by  the  applicant  and  the 
recommendation  of  site  visitors,  an 
applicant  may  earn  one  of  three  levels 
of  recognition. 

Level  1  is  recognition  as  an  exemplary 
program.  An  IHE  whose  program  is 
designated  as  exemplary  must: 

1.  Within  30  days  of  receiving  an 
award,  provide  to  the  Department  a  plan 
to  disseminate  information  about  its 
program  to  other  IHEs; 

2.  Upon  approval  by  the  Department, 
implement  its  dissemination  plan;  emd 

3.  Enhance  and  further  evaluate  the 
exemplary  program  during  the  project 
period  of  the  grant  award. 

Level  2  is  recognition  as  an  effective 
program.  An  IHE  whose  program  is 
designated  as  effective  must: 

1.  Within  30  days  of  receiving  an 
award,  provide  to  the  Department  a  plan 
to  disseminate  information  about  its 
program  to  other  IHEs; 

2.  Upon  approval  by  the  Department, 
implement  its  dissemination  plan;  and 

3.  Enhance  and  further  evaluate  the 
effective  program  during  the  project 
period  of  the  grant  award. 

Level  3  is  designation  as  a  promising 
program.  An  IHE  whose  program  is 
recognized  as  promising  must: 

1.  Within  30  days  of  receiving  an 
award,  submit  to  the  Department  a  plan 
to  enhance  and  further  evaluate  its 
program; 

2.  Upon  approval  by  the  Department, 
implement  its  enhancement  and 
evaluation  plan;  and 

3.  Within  12  months  of  award, 
provide  to  the  Department  a  report 
detailing  the  results  of  its  evaluation. 

Definitions 

1.  Exemplary  program  means  a 
program  that  has  a  strong  theoretical 
base  and  demonstrated  effectiveness  in 
reducing  alcohol  or  other  drug  abuse 
among  college  students  or  reducing 
problems  resulting  from  alcohol  or  other 
drug  use  among  college  students,  using 
a  research  design  of  the  highest  quality. 
For  the  purpose  of  this  grant 
competition,  a  research  design  of  the 


highest  quality  means  an  experimental 
design  in  which  students  are  randomly 
assigned  to  participate  in  a  project  being 
evaluated  (treatment  group)  or  not 
participate  in  the  project  (control 
group).  The  effect  of  the  project  is  the 
difference  in  outcomes  between  the 
treatment  and  control  groups. 

If  strong,  experimentally  determined 
evidence  of  the  effectiveness  of  a 
program  already  exists,  and  the  program 
was  implemented  on  the  applicant’s 
campus  with  fidelity  to  the  research, 
then  a  quasi-experimental  evaluation  of 
the  program’s  implementation  on  the 
applicant’s  campus  may  be  an 
acceptable  research  design.  For  the 
purpose  of  this  grant  competition,  quasi- 
experimental  designs  include  several 
designs  that  attempt  to  approximate  a 
random  assignment  design. 

2.  Effective  program  means  a  program 
that  has  a  strong  theoretical  base  and 
has  been  evaluated  using  either  an 
experimental  or  quasi-experimental 
research  design,  with  the  evaluation 
results  suggesting  effectiveness  in 
reducing  alcohol  or  other  drug  abuse 
among  college  students,  reducing 
problems  resulting  from  alcohol  or  other 
drug  use  among  college  students, 
reducing  risk  factors,  enhancing 
protective  factors,  or  resulting  in  some 
combination  of  those  impacts. 

3.  Promising  program  means  a 
program  that  hasia  strong  theoretical 
base  and  for  which  evidence  has  been 
obtained,  using  limited  research 
methods,  that  the  program  may  reduce 
alcohol  or  other  drug  abuse  among 
college  students,  reduce  problems 
resulting  from  alcohol  or  other  drug  use 
among  college  students,  reduce  risk 
factors,  enhance  protective  factors,  or 
result  in  some  combination  of  those 
impacts.  For  the  purpose  of  this  grant 
competition,  limited  research  methods 
are  methods  that  include  a  pre-  and 
post-treatment  measurement  of  the 
effects  of  a  treatment  on  a  single  subject 
or  group  of  single  subjects. 

Requirements 

Eligible  Applicants 

Only  IHEs  that  offer  an  associate  or 
baccalaureate  degree  are  eligible  under 
this  program. 

Limitations  on  Eligibility 

(a)  Exemplary  or  effective  programs. 
The  length  of  time  an  IHE  is  ineligible 
for  a  subsequent  award  after  receiving 
recognition  for  an  exemplary  or  effective 
program  is  three  years. 

(b)  Promising  programs.  Programs 
recognized  as  promising  may  be  eligible 
for  a  new  award  when  their  current 
grant  is  no  longer  active.  A  grant  is 


considered  active  until  the  end  of  the 
grant’s  project  or  funding  period, 
including  any  extensions  of  those 
periods  that  extend  the  grantee’s 
authority  to  obligate  funds.  A  project 
that  fails  to  achieve  exemplary  or 
effective  status  after  a  second 
designation  as  a  promising  program  may 
not  reapply  for  three  years  after  its 
second  project  period  is  no  longer 
active. 

Funding  Limits  for  Applicants 

The  maximum  amount  an  applicant 
may  receive  for  a  project  recognized  as 
an  exemplary  or  effective  program  may 
be  no  more  than  $150,000  plus  indirect 
costs,  and  a  project  recognized  as  a 
promising  program  may  receive  no  more 
than  $100,000  plus  indirect  costs. 

Selection  Criteria 

1.  Significance 

(a)  The  potential  contribution  of  the 
program  to  the  development  and 
advancement  of  theory,  knowledge,  and 
practices  in  the  field  of  study. 

(b)  The  quality  of  the  applicant’s  plan 
to  disseminate  the  program  in  ways  that 
will  enable  others  to  use  the  information 
or  strategies,  including  evidence  of  the 
program’s  readiness  for  replication. 

2.  Project  Design 

(a)  The  extent  to  which  the  design  of 
the  program  reflects  up-to-date 
knowledge  from  research  and  effective 
practices. 

(b)  The  extent  to  which  the  plan  to ' 
enhance  the  program  reflects  up-to-date 
knowledge  from  research  and  effective 
practices. 

(c)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  enhancement  to  the  program  are 
clearly  specified  and  measurable. 

3.  Project  Evaluation 

(a)  The  extent  to  which  the  evaluation 
data  provide  evidence  of  the 
effectiveness  of  the  program  in  reducing 
alcohol  or  other  drug  use,  or  both, 
reducing  problems  resulting  from 
alcohol  or  other  drug  use,  or  both,  , 
reducing  risk  factors,  enhancing 
protective  factors,  or  some  combination 
of  those  impacts. 

(b)  The  extent  to  which  the  methods 
of  evaluation  used  during  the 
implementation  of  the  program  will 
provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

(c)  The  extent  to  which  the  methods 
of  evaluation  used  during  the 
enhancement  of  the  program  will 
provide  performance  feedback  and 
permit  periodic  assessment  of  progress 
toward  achieving  intended  outcomes. 
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Executive  Order  12866 

This  notice  of  final  priority, 
definitions,  requirements,  and  selection 
criteria  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order,  we  have 
assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  final  priority,  definitions, 
requirements,  and  selection  criteria  are 
those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  final 
priority,  definitions,  requirements,  and 
selection  criteria,  we  have  determined 
that  the  benefits  of  the  final  priority, 
definitions,  requirements,  and  selection 
criteria  justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 


We  summarized  the  costs  and  benefits 
in  the  notice  of  proposed  priority, 
definitions,  requirements,  and  selection 
criteria. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 


at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 

DC  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
text  at  the  following  site:  http:// 
www.ed.gov/programs/dvpcollege/ 
applicant.html. ' 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  lYee  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.184N  Office  of  Safe  and  Drug- 
Free  Schools — Models  of  Exemplary, 
Effective,  and  Promising  Alcohol  and  Other 
Drug  Abuse  Prevention  Programs  on  College 
Campuses) 

Program  Authority:  20  U.S.C.  7131. 

Dated:  March  26,  2008. 

Deborah  A.  Price, 

Assistant  Deputy  Secretary  for  Safe  and  Drug- 
Free  Schools. 

[FR  Doc.  E8-6678  Filed  3-31-08;  8:45  am] 
BILLING  CODE  4000-01 -P 
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DEPARTMENT  OF  EDUCATION  . 

Office  of  Safe  and  Drug-Free  Schools; 
Overview  Information;  Models  of 
Exemplary,  Effective,  and  Promising 
Alcohol  or  Other  Drug  Abuse 
Prevention  Programs  on  College 
Campuses 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2008. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  84.184N. 

DATES:  Applications  Available:  April  4, 
2008. 

Deadline  for  Transmittal  of 
Applications:  May  19,  2008. 

Deadline  for  Intergovernmental 
Review:  July  18,  2008. 

Full  Text  of  Announcement 

I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  goals  of  this 
program  are  to  identify  and  disseminate 
information  about  exemplary  and 
effective  alcohol  or  other  drug  abuse 
prevention  programs  implemented  on 
college  campuses.  Through  this  grant 
program,  the  U.S.  Department  of 
Education  (ED)  also  will  recognize 
colleges  and  universities  whose 
programs,  while  not  yet  exemplary  or 
effective,  show  evidence  that  they  are 
promising. 

Priority:  This  priority  is  from  the 
notice  of  final  priority,  definitions, 
requirements,  and  selection  criteria  for 
this  program,  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Absolute  Priority:  For  FY  2008  and 
any  subsequent  year  in  which  we  make 
awards  based  on  the  list  of  unfunded 
applicants  from  this  competition,  this 
priority  is  an  absolute  priority.  Under  34 
CFR  75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

This  priority  is; 

Exemplary,  Effective,  and  Promising 
Alcohol  or  Other  Drug  Abuse  Prevention 
Programs  on  College  Campuses 

Under  this  priority  the  Department 
provides  funding  to  IHEs  that  have 
implemented  an  exemplary,  effective,  or 
promising  alcohol  or  other  drug  abuse 
prevention  program  on  their  campus.  To 
meet  the  priority,  in  its  application,  an 
applicant  must: 

1.  Describe  the  program  that  has  for  at 
least  two  full  years  been  implemented 
on  its  campus,  including  the  structure 
and  content  of  the  program,  the  student 
population  that  is  targeted  by  the 
program,  and  any  unique  features  of  the 
program: 

2.  Provide  a  detailed  theoretical  basis 
for  the  program’s  effectiveness; 

3.  Provide  data  to  demonstrate  the 
program’s  impact  on  the  target  student 
population,  including  evidence  of 


cognitive  or  behavioral  changes,  or  both, 
among  the  target  population:  and 

4.  Consent  to  a  site  visit  to  clarify 
information  in  the  application  and 
verily  evaluation  data. 

Under  this  program,  the  Department 
selects  an  IHE  for  recognition  as  having 
an  exemplary,  effective,  or  promising 
program  based  on  the  recommendation 
from  the  two  peer  reviewers  who 
conduct  the  site  visit.  Therefore,  note 
that  selection  for  a  site  visit  does  riot 
ensure  recognition  as  an  exemplary, 
effective,  or  promising  program  by  the 
Department. 

Recognition  Types 

Contingent  upon  the  quality  of  data 
provided  by  the  applicant  and  the 
recommendatiori  of  site  visitors,  an 
applicant  may  earn  one  of  three  levels 
of  recognition. 

Level  1  is  recognition  as  an  exemplary 
program.  An  IHE  whose  program  is 
designated  as  exemplary  must: 

1.  Within  30  days  of  receiving  an 
award,  provide  to  the  Department  a  plan 
to  disseminate  information  about  its 
program  to  other  IHEs; 

2.  Upon  approval  by  the  Department, 
implement  its  dissemination  plan;  and 

3.  Enhance  and  further  evaluate  the 
exemplary  program  during  the  project 
period  of  the  grant  award. 

Level  2  is  recognition  as  an  effective 
program.  An  IHE  whose  program  is 
designated  as  effective  must: 

1.  Within  30  days  of  receiving  an 
award,  provide  to  the  Department  a  plan 
to  disseminate  information  about  its 
program  to  other  IHEs; 

2.  Upon  approval  by  the  Department, 
implement  its  dissemination  plan;  and 

3.  Enhance  and  further  evaluate  the 
effective  program  during  the  project 
period  of  the  grant  award. 

Level  3  is  designation  as  a  promising 
program.  An  IHE  whose  program  is 
recognized  as  promising  must; 

1.  Within  30  days  of  receiving  an 
award,  submit  to  the  Department  a  plan 
to  enhance  and  further  evaluate  its 
program: 

2.  Upon  approval  by  the  Department, 
implement  its  enhancement  and 
evaluation  plan;  and 

3.  Within  12  months  of  award, 
provide  to  the  Department  a  report 
detailing  the  results  of  its  evaluation. 

Definitions 

1.  Exemplary  program  means  a 
program  that  has  a  strong  theoretical 
base  and  demonstrated  effectiveness  in 
reducing  alcohol  or  other  drug  abuse 
among  college  students  or  reducing 
problems  resulting  from  alcohol  or  other 
drug  use  among  college  students,  using 
a  research  design  of  the  highest  quality. 


For  the  purpose  of  this  grant 
competition,  a  research  design  of  the 
highest  quality  means  an  experimental 
design  in  which  students  are  randomly 
assigned  to  participate  in  a  project  being 
evaluated  (treatment  group)  or  not 
participate  in  the  project  (control 
group).  The  effect  of  the  project  is  the 
difference  in  outcomes  between  the 
treatment  and  control  groups. 

If  strong,  experimentally  determined 
evidence  of  the  effectiveness  of  a 
program  already  exists,  and  the  program 
was  implemented  on  the  applicant’s 
campus  with  fidelity  to  the  research, 
then  a  quasi-experimental  evaluation  of 
the  program’s  implementation  on  the 
applicant’s  campus  may  be  an 
acceptable  research  design.  For  the 
purpose  of  this  grant  competition,  quasi- 
experimental  designs  include  several 
designs  that  attempt  to  approximate  a 
random  assignment  design. 

2.  Effective  program  means  a  program 
that  has  a  strong  theoretical  base  and 
has  been  evaluated  using  either  an 
experimental  or  quasi-experimental 
research  design,  with  the  evaluation 
results  suggesting  effectiveness  in 
reducing  alcohol  or  other  drug  abuse 
among  college  students,  reducing 
problems  resulting  from  alcohol  or  other 
drug  use  among  college  students, 
reducing  risk  factors,  enhancing 
protective  factors,  or  resulting  in  some 
combination  of  those  impacts. 

3.  Promising  program  means  a 
program  that  has  a  strong  theoretical 
base  and  for  which  evidence  has  been 
obtained,  using  limited  research 
methods,  that  the  program  may  reduce 
alcohol  or  other  drug  abuse  among 
college  students,  reduce  problems 
resulting  from  alcohol  or  other  drug  use 
among  college  students,  reduce  risk 
factors,  enhance  protective  factors,  or 
result  in  some  combination  of  those 
impacts.  For  the  purpose  of  this  grant 
competition,  limited  research  methods 
are  methods  that  include  a  pre-  and 
post-treatment  measurement  of  the 
effects  of  a  treatment  on  a  single  subject 
or  group  of  single  subjects. 

Program  Authority:  20  U.S.C.  7131. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
84,  85,  86,  97,  98,  and  99.  (b)  The 
regulations  in  34  CFR  part  299.  (c)  The 
notice  of  final  priority,  definitions, 
requirements,  and  selection  criteria, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 
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Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds:  $715,000. 

Contingent  upon  the  availability  of 
funds  and  the  quality  of  applications, 
we  may  make  additional  awards  later  in 
FY  2008  and  FY  2009  and  in  subsequent 
years  from  the  list  of  unfunded 
applicants  from  this  competition. 

Estimated  Range  of  Awards: 
$125,000-$!  75,000. 

Estimated  Average  Size  of  Awards: 
$143,000. 

Estimated  Number  of  Awards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  18  months  for 
projects  designated  as  exemplary  or 
effective,  and  up  to  12  months  for 
projects  designated  as  promising. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  IHEs  that  offer 
an  associate  or  baccalaureate  degree. 

Limitations  on  Eligibility: 

(a)  Exemplary  or  effective  programs. 
The  length  of  time  an  IHE  is  ineligible 
for  a  subsequent  award  after  receiving 
recognition  for  an  exemplary  or  effective 
program  is  three  years. 

(b)  Promising  programs.  Programs 
recognized  as  promising  may  be  eligible 
for  a  new  award  when  their  current 
grant  is  no  longer  active.  A  grant  is 
considered  active  until  the  end  of  the 
grant’s  project  or  funding  period, 
including  any  extensions  of  those 
periods  that  extend  the  grantee’s 
authority  to  obligate  funds.  A  project 
that  fails  to  achieve  exemplary  or 
effective  status  after  a  second 
designation  as  a  promising  program  may 
not  reapply  for  three  years  after  its 
second  project  period  is  no  longer 
active. 

2.  Cost  Sharing  or  Matching:  This 
competition  does  not  require  cost 
sharing  or  matching. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  You  can  obtain  an  application 
package  via  the  Internet  or  from  the 
Education  Publications  Center  (ED 
Pubs).  To  obtain  a  copy  via  the  Internet, 
use  the  following  address:  http:// 
www.ed.gov/fund/grant/apply/ 
grantapps/index.html.  You  may  also 
access  the  electronic  version  of  the 
application  at  the  following  Web  sites: 
http://www.grants.gov  or  http:// 

WWW. ed.gov/programs/dvpcoliege/ 
applicant.html. 


To  obtain  a  copy  from  ED  Pubs,  write, 
fax,  or  call  the  following:  Education 
Publications  Center,  P.O.  Box  1398, 
Jessup,  MD  20794-1398.  Telephone,  toll 
free:  1-877-433-7827.  FAX:  (301)  470- 
1244.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call,  toll  free: 
1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  http://www.ed.gov/pubs/ 
edpubs.html  or  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this  program  as 
follows:  CFDA  number  84.184N. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  (e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  program 
contact  person  listed  in  this  section. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

3.  Submission  Dates  and  Times: 

Applications  Available:  April  4,  2008. 

Deadline  for  Transmittal  of 

Applications:  May  19,  2008. 

Applications  for  grants  under  this 
competition  may  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  [http://www.Grants.gov),  or 
in  paper  format  by  mail  or  hand 
delivery.  For  information  (including 
dates  and  times)  about  how  to  submit 
your  application  electronically,  or  in 
paper  format  by  mail  or  hand  delivery, 
please  refer  to  section  IV.  6.  Other 
Submission  Requirements  in  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  in  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application  process 
the  individual’s  application  remains 
subject  to  all  other  requirements  and 
limitations  in  this  notice. 

Deadline  for  Intergovernmental 
Review:  July  18,  2008. 

4.  Intergovernmental  Review:  This 
competition  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition. 


5,  Funding  Restrictions:  The 
maximum  amount  an  applicant  may 
receive  for  a  project  recognized  as  an 
exemplary  or  effective  program  may  be 
no  more  than  $150,000  plus  indirect 
costs,  and  a  project  recognized  as  a 
promising  program  may  receive  no  more 
than  $100,000  plus  indirect  costs. 

6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  may  be  submitted 
electronically  or  in  paper  format  by  mail 
or  hand  delivery. 

a.  Electronic  Submission  of 
Applications. 

To  comply  with  the  President’s 
Management  Agenda,  we  are 
participating  as  a  partner  in  the 
Governmentwide  Grants.gov  Apply  site. 
The  Models  of  Exemplary,  Effective,  and 
Promising  Alcohol  or  Other  Drug  Abuse 
Prevention  Programs  on  College 
Campuses,  CFDA  Number  84.184N,  is 
included  in  this  project.  We  request 
your  participation  in  Grants.gov. 

If  you  choose  to  submit  your 
application  electronically,  you  must  use 
the  Governmentwide  Grants.gov  Apply 
site  at  http://www.grants.gov.  Through 
this  site,  you  will  be  able  to  download 
a  copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not  e- 
mail  an  electronic  copy  of  a  grant 
application  to  us. 

You  may  access  the  electronic  grant 
application  for  the  Models  of 
Exemplary,  Effective,  and  Promising 
Alcohol  or  Other  Drug  Abuse 
Prevention  Programs  on  College 
Campuses  Grant  Competition  at  http:// 
ivww.grants.gov.  You  must  search  for 
the  downloadable  application  package 
for  this  competition  by  the  CFDA 
number.  Do  not  include  the  CFDA 
number’s  alpha  suffix  in  your  search 
(e.g.,  search  for  84.184,  not  84.184N). 

Please  note  the  following: 

•  Your  participation  in  Grants.gov  is 
voluntary. 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  consider  your 
application  if  it  is  date  and  time 
stamped  by  the  Grants.gov  system  later 
than  4:30  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date.  When  we 
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retrieve  your  application  from 
Grants.gov,  we  will  notify  you  if  we  are 
rejecting  your  application  because  it 
was  date  and  time  stamped  by  the 
Grants.gov  system  after  4:30  p.m., 
Washington,  DC  time,  on  the 
application  deadline  date. 

•  The  amount  of  time  it  cem  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission - 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  at  http://e- 
Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov,  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
(see  http :// www.gran ts.gov/ a pplican ts/ 
getjregistered.jsp).  These  steps  include 

(1)  Registering  your  organization,  a 
multi-part  process  that  includes 
registration  with  the  Central  Contractor 
Registry  (CCR);  (2)  registering  yourself 
as  an  Authorized  Organization 
Representative  (AOR);  and  (3)  getting 
authorized  as  an  AOR  by  your 
organization.  Details  on  these  steps  are 
outlined  in  the  Grants.gov  3-Step 
Registration  Guide  (see  http:// 
www.grants.gov/section91 0/ 
Grants.govRegistrationBrochure.pdf). 
You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  this  registration.  Please  note 
that  the  registration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfully  an  application  via 
Grants.gov.  In  addition  you  will  need  to 
update  your  CCR  registration  on  an 
annual  basis.  This  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  aaditional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  your 
application  in  paper  format. 

•  If  you  submit  your  application 
electronically,  you  must  submit  all 
documents  electronically,  including  all 
information  you  typically  provide  on 
the  following  forms:  Application  for 
Federal  Assistance  (SF  424),  the 
Department  of  Education  Supplemental 


Information  for  SF  424,  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications.  Please 
note  that  two  of  these  forms — the  SF  424 
and  the  Department  of  Education 
Supplemental  Information  for  SF  424 — 
have  replaced  the  ED  424  (Application 
for  Federal  Education  Assistance). 

•  If  you  submit  your  application 
electronically,  you  must  attach  any 
narrative  sections  of  your  application  as 
files  in  a  .DOC  (document),  .RTF  (rich 
text),  or  .PDF  (Portable  Document) 
format.  If  you  upload  a  file  type  other 
than  the  three  file  types  specified  in  this 
paragraph  or  submit  a  password- 
protected  file,  we  will  not  review  that 
material. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 
This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  With  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  s^ubmitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after  4:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  in  this  notice  and  provide  an 


explanation  of  the  technical  problem 
you  experienced  with  Grants.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  The  Department  will  contact  you 
after  a  determination  is  made  on 
whether  your  application  will  be 
accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

b.  Submission  of  Paper  Applications  by 
Mail. 

If  you  submit  your  application  in 
paper  format  by  mail  (through  the  U.S. 
Postal  Service  or  a  commercial  carrier), 
you  must  mail  the  original  and  two 
copies  of  your  application,  on  or  before 
the  application  deadline  date,  to  the 
Department  at  the  applicable  following 
address: 

By  mail  through  the  U.S.  Postal 
Service:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.184N),  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
4260;  or 

By  mail  through  a  commercial  carrier: 
U.S.  Department  of  Education, 
Application  Control  Center,  Stop  4260, 
Attention:  (CFDA  Number  84.184N), 
7100  Old  handover  Road,  handover,  MD 
20785-1506. 

Regardless  of  which  address  you  use, 
you  must  show  proof  of  mailing 
consisting  of  one  of  the  following:' 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 
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Note:  The  U.S.  Postal  Service  does  not  ' 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check  ' 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications  by 
Hand  Delivery. 

If  you  submit  your  application  in 
paper  format  by  hand  delivery,  you  (or 
a  courier  service)  must  deliver  the 
original  and  two  copies  of  your 
application  by  hand,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  following  address: 

U. S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.184N),  550  12th 
Street,  SW.,  Room  7041,  Potomac  Center 
Plaza,  Washington,  DC  20202-4260. 

The  Application  Control  Center 
accepts  hand  deliveries  daily  between  8 
a.m.  and  4:30  p.m.,  Washington,  DC 
time,  except  Saturdays,  Sundays,  and 
Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of 
Paper  Applications:  If  you  mail  or  hand 
deliver  your  application  to  the 
Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  11  of  the  SF  424 
the  CFDA  number,  including  suffix 
letter,  if  any,  of  the  competition  under 
which  you  are  submitting  your 
application;  and 

(2)  The  Application  Control  Center 
will  mail  to  you  a  notification  of  receipt 
of  your  grant  application.  If  you  do  not 
receive  this  notification  within  15 
business  days  from  the  application 
deadline  date,  you  should  call  the  U.S. 
Department  of  Education  Application 
Control  Center  at  (202)  245-6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from  the 
notice  of  final  priority,  definitions, 
requirements,  and  selection  criteria  for 
this  program,  published  elsewhere  in 
this  issue  of  the  Federal  Register  and 
are  listed  in  the  application  package. 


VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  in  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  in 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  directed  by 
the  Secretary  in  34  CFR  75.118.  The 
Secretary  also  may  require  more 
Irequent  performance  reports  under  34 
CFR  75.720(c).  For  specific 
requirements  on  reporting,  please  go  to 
h  ttp ://  WWW. ed.gov/fund/gran  t/a  pply/ 
appforms/appforms.html. 

4.  Performance  Measures:  The 
Secretary  may  choose  to  develop 
performance  measures  for  the  Models  of 
Exemplary,  Effective,  and  Promising 
Alcohol  or  Other  Drug  Abuse 
Prevention  Programs  on  College 
Campuses  grant  competition  in 
accordance  with  the  Government 
Performance  and  Results  Act  (GPRA).  If 
measures  are  developed,  grantees  will 
be  asked  to  provide  information  that 


relates  to  participant  outcomes  and  • 
project  management. 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Lucey,  Jr.,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3E335,  Washington,  DC  20202- 
6450.  Telephone:  (202)  205-5471  or  by 
e-mail:  richard.tucey@ed.gov. 

If  you  use  a  TDD,  call  the  FRS,  toll 
free,  at  1-800-877-8339. 

VIII.  Other  Information 

Alternative  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  alternative  format  (e.g.,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  section  VII  in 
this  notice. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  www.gpoaccess.gov/nara/ 
index.html. 

Dated:  March  26,  2008. 

Deborah  A.  Price, 

Assistant  Deputy  Secretary  for  Safe  and  Drug- 
Free  Schools. 

(FR  Doc.  E8-6691  Filed  3-31-08;  8:45  am] 
BILUNG  CODE  4000-01-P 


Tuesday, 
April  1,  2008 


Part  Vin 


The  President 

Presidential  Determination  No.  2008-17  of 
March  28,  2008 — ^Determinations  Under 
Section  1106(a)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 — 
Ukraine 


Federal  Register 
Vol.  73,  No.  63 
Tuesday,  April  1,  2008 


Presidential  Documents 


17879 


Title  3 —  Presidential  Determination  No.  2008-17  of  March  28,  2008 

The  President  Determinations  Under  Section  1106(a)  of  the  Omnibus  Trade 

and  Competitiveness  Act  of  1988 — Ukraine 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  section  1106(a)  of  the  Omnibus  Trade  and  Competitiveness 
Act  of  1988  (19  U.S.C.  2905(a))  (the  “Act”),  I  determine  that  state  trading 
enterprises  account  for  a  significant  share  of  Ukraine’s  exports  and  goods 
that  compete  with  imports  into  Ukraine.  I  further  determine  that  such  state 
trading  enterprises  unduly  burden  and  restrict,  or  adversely  affect,  the  foreign 
trade  of  the  United  States  or  the  United  States  economy,  or  are  likely 
to  result  in  such  burden,  restriction,  or  effect. 

Ukraine  is  seeking  to  become  a  member  of  the  World  Trade  Organization 
(WTO).  The  terms  and  conditions  for  Ukraine’s  accession  to  the  WTO  include 
Ukraine’s  commitments  that  it  will  ensure  that  all  state  trading  enterprises 
will  make  purchases  of  goods  and  services  that  are  not  intended  for  govern¬ 
mental  use,  and  sales  in  international  trade  in  accordance  with  commercial 
considerations  (including  price,  quality,  availability,  marketability,  and  trans¬ 
portation)  and  that  U.S.  firms  will  have  an  adequate  opportunity,  in  con¬ 
formity  with  customary  practice,  to  compete  for  such  purchases  or  sales. 

The  obligations  that  Ukraine  will  assume  under  the  WTO  Agreement,  includ¬ 
ing  Ukraine’s  protocol  of  accession,  meet  the  requirements  of  section 
1106(b)(2)(A)  of  the  Act  (19  U.S.C.  2905(b)(2)(A)),  and  thus  my  determinations 
under  section  1106(a)  do  not  require  invocation  of  the  nonapplication  provi¬ 
sions  of  the  Marrakesh  Agreement  Establishing  the  WTO  with  regard  to 
Ukraine. 
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You  are  directed  to  publish  this  determination  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  March  28,  2008. 


(FR  Doc.  08-1087 
Filed  3-31-08;  8:53  am] 
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REMINDERS . 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  1,  2008 


AGRICULTURE 
DEPARTMENT 
Forest  Service 
Subsistence  Management 
Regulations  for  Public  Lands 
in  Alaska,  Subpart  C  and 
Subpart  D-2008-09 
Subsistence  Taking  of  Fish 
and  Shellfish  Regulations; 
published  3-14-08 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Direct  single  family  housing 
loans  and  grants; 

Payment  assistance; 
published  12-27-07 
ENERGY  DEPARTMENT 
Alternative  Fuel  Transportation 
Program;  Private  and  Local 
Government  Fleet 
Determination;  published  3- 
14-08 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Risk-based  capital: 

Advnced  capital  adequacy 
framework;  Basel  II; 
published  12-7-07 

FEDERAL  RESERVE 
SYSTEM 

Risk-based  capital: 

Advanced  capital  adequacy 
framework;  Basel  II; 
published  12-7-07 
INTERIOR  .DEPARTMENT 
Fish  and  Wildlife  Service 
Subsistence  Management 
Regulations  for  Public  Lands 
in  Alaska,  Subpart  C  and 
Subpart  D-2008-09 
Subsistence  Taking  of  Fish 
and  Shellfish  Regulations; 
published  3-14-08 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Crow  Tribe  Abandoned  Mine 
Land  Reclamation  Plan; 
published  4-1-08 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Benefits  Payable  in 
Terminate  Single-Employer 
Plans: 

Allocation  of  Assets  in 
Single-Employer  Plans — 
Interest  Assumptions  for 
Valuing  and  Paying 


Benefits;  published  3- 
14-08 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Internet  Availability  of  Proxy 
Materials,  Regulation  of 
Takeovers,  etc.;  Technical 
Amendments;  published  4-1- 
08 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  Directives: 
Dassault  Model  Falcon 
2000,  Falcon  2000EX, 
Mystere  Falcon  900, 
Falcon  900EX,  Fan  Jet 
Falcon,  Mystere-Falcon 
50,  Mystere  Falcon  20, 
Mystere-Falcon  200,  etc.; 
published  2-26-08 
Lindstrand  Balloons  Ltd. 
Models  42A,  56A,  77A, 
105A,  150A,  21 OA,  260A, 
60A,  69A,  90A,  120A, 
180A,  240A,  and  31  OA 
Balloons;  published  3-12- 
08 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Passenger  Train  Emergency 
Systems;  Emergency 
Communication,  Emergency 
Egress,  and  Rescue 
Access;  published  2-1-08 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Risk-based  capital; 

Advanced  capital  adequacy 
framework;  Basel  II; 
published  12-7-07 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Risk-based  capital; 

Advanced  capital  adequacy 
framework;  Basel  II; 
published  12-7-07 
Savings  and  loan  holding 
companies;  permissible 
activities;  published  12-20- 
07 

Correction;  published  12-27- 
07 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Olives  Grown  in  California; 
Decreased  Assessment 
Rate;  comments  due  by  4- 
7-08;  published  2-7-08  [FR 
E8-02193] 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
South  American  Cactus  Moth; 
Quarantine  and  Regulations; 
comments  due  by  4-11-08; 
published  2-11-08  [FR  E8- 
02477] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Special  Areas;  Roadless  Area 
Conservation;  Applicability  to 
the  National  Forests  in 
Idaho;  comments  due  by  4- 

7- 08;  published  1-7-08  [FR 
07-06305) 

AGRICULTURE 
DEPARTMENT 
Grain  inspection.  Packers 
and  Stockyards 
Administration 
Swine  Contractors;  comments 
due  by  4-8-08;  published  2- 

8- 08  [FR  E8-02376] 
Weighing,  Feed,  and  Swine 

Contractors;  comments  due 
by  4-11-08;  published  2-11- 
08  [FR  08-00577] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  Threatened 
Wildlife  and  Plants; 
Endangered  Status  for  Black 
Abalone;  comments  due 
by  4-10-08;  published  1- 
11-08  [FR  E8-00335] 
Fisheries  of  the  Exclusive 
Economic  Zone  Off  Alaska; 
Atka  Mackerel  in  the  Bering 
Sea  and  Aleutian  Islands 
Management  Area; 
comments  due  by  4-7-08; 
published  3-21-08  [FR  08- 
01061] 

Fisheries  of  the  Exclusive 
Economic  Zone  Off  Alaska; 
Shallow-Water  Species 
Fishery  by  Vessels  Using 
Trawl  Gear  in  the  Gulf  of 
Alaska;  comments  due  by 
4-7-08;  published  3-26-08 
[FR  08-01073] 

Fisheries  of  the  Northeastern 
United  States; 

Atlantic  Sea  Scallop  Fishery; 
Framework  Adjustment 
19;  comments  due  by  4- 
8-08;  published  3-19-08 
[FR  08-01055] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Examination  of  Patent 
Applications  That  Include 
Claims  Containing 
Alternative  Language; 
comments  due  by  4-9-08; 
published  3-10-08  [FR  E8- 
04744] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Approval  and  Promulgation  of 
Implementation  Plans: 
Reasonably  Available 
Control  Technology  for 
Oxides  of  Nitrogen;  New 
Jersey;  comments  due  by 
4-7-08;  published  3-6-08 
[FR  E8-04346] 

Community  Right-to-Know; 
Corrections  and  2007 
Updates: 

Toxics  Release  Inventory; 
North  American  Industry 
Classification  System 
Reporting  Codes; 
comments  due  by  4-7-08; 
published  3-6-08  [FR  E8- 
04387] 

Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs;  States 
arfd  Territories — 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 

Final  Authorization  of  State 
Hazardous  Waste 
Management  Program 
Revisions;  Utah;  comments 
due  by  4-7-08;  published  3- 
7-08  [FR  E8-04251] 

Final  Authorization  of  State 
Hazardous  Waste 
Management  Program 
Revision;  Utah;  comments 
due  by  4-7-08;  published  3- 
7-08  [FR  E8-04253] 

Final  Authorization  of  State 
Hazardous  Waste 
Management  Program 
Revisions; 

Colorado;  comments  due  by 
4-11-08;  published  3-12- 
08  [FR  E8-04978] 
Hazardous  Waste 
Management  System; 
Hazardous  Waste  Manifest 
System  Modification; 
comments  due  by  4-t1-08; 
published  2-26-08  [FR  E8- 
03615] 

Inert  ingredients; 

Denial  of  Pesticide  Petitions, 
etc.;  comments  due  by  4- 
8-08;  published  2-8-08 
[FR  E8-02175] 

Land  Disposal  Restrictions; 

Site  Specific  Treatment 
Variance  etc.; 
EnergySolutions  Facility  in 
Clive,  UT;  comments  due 
by  4-7-08;  published  3-6- 
08  [FR  E8-04428] 

Site  Specific  Treatment 
Variance;  EnergySolutions 
Facility  in  Clive,  UT; 
comments  due  by  4-7-08; 
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published  3-6-08  [FR  E8- 
04449]  < 

Proposed  Tolerance  Actions: 
2,4-D,  Bensulide,  et  al.; 
comments' due  by  4-7-08; 
published  2-6-08  [FR  E8- 
02094] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Creation  of  a  Low  Power 
Radio  Service;  comments 
due  by  4-7-08;  published  3- 
6-08  [FR  E8-04456] 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  Lending;  comments 
due  by  4-8-08;  published  1- 
9-08  [FR  E7-25058] 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Participants  Choices  of  TSP 
Funds;  comments  due  by  4- 
9-08;  published  3-10-08  [FR 
E8-04776] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Proposai  to  Permit  the  Use  of 
Ultrafiltered  Miik;  Extension 
of  Comment  Period; 
Cheeses  and  Reiated 
Cheese  Products; 
comments  due  by  4-11- 
08;  published  2-11-08  [FR 
E8-02454] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  Operation 
Regulations: 

Mill  Neck  Creek,  Oyster 
Bay,  NY;  comments  due 
by  4-7-08;  published  3-7- 
08  [FR  E8-04470] 

Security  Zone: 

Anacostia  River, 

Washington,  DC; 
comments  due  by  4-7-08; 
published  3-7-08  [FR  E8- 
04463] 

MacDill  Air  Force  Base, 
Tampa  Bay,  FL; 
comments  due  by  4-7-08; 
published  2-5-08  [FR  E8- 
01765] 

Special  Local  Regulations: 
Recurring  Marine  Events  in 
the  Fifth  Coast  Guard 
District;  comments  due  by 
4-9-08;  published  3-10-08 
[FR  E8-04707] 

Temporary  Restricted 
Anchorage; 

Seventh  Coast  Guard 
District,  Captain  of  the 
Port  Zone  Jacksonville; 
comments  due  by  4-10- 
08;  published  3-11-08  [FR 
E8-04757] 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants: 

12  Month  Finding  on 
Petition  to  List  Bonneville 
Cutthroat  Trout  as 
Threatened  or 
Endangered;  comments 
due  by  4-7-08;  published 

2- 7-08  [FR  E8-02222] 
JUSTICE  DEPARTMENT 
Standards  for  the 

Administrative  Collection  of 
Claims;  comments  due  by 
4-7-08;  published  3-7-08 
[FR  E8-04586] 

LABOR  DEPARTMENT 
Employment  Standards 
Administration 
Family  and  Medical  Leave  Act 
of  1993;  comments  due  by 
4-11-08;  published  2-11-08 
[FR  E8-02062] 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Family  and  Medical  Leave  Act 
of  1993;  comments  due  by 
4-11-08;  published  2-11-08 
[FR  E8-02062] 

NUCLEAR  REGULATORY 
COMMISSION  .ru  eoO  I 
Decommissioning  Planning;  . 
comments  due  by  4-7-08; 
published  1-22-08  [FR  E8- 
00574] 

PERSONNEL  MANAGEMENT 
OFFICE 

Time-in-Grade  Rule 
Eliminated;  comments  due 
by  4-7-08;  published  2-6-08 
[FR  E8-02122] 

POSTAL  SERVICE 
New  Standards  to  Prohibit  the 
Mailing  of  Replica  or  Inert 
Munitions;  comments  due  by 
4-7-08;  published  3-7-08 
[FR  E8-04459] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  Directives: 

Agusta  S.p.A.  Model  AB 
139  and  AW  139 
Helicopters;  comments 
due  by  4-7-08;  published 

3- 7-08  [FR  E8-04461] 
Airbus  Model  A318,  A319, 

A320,  and  A321 
Airplanes;  comments  due 
by  4-7-08;  published  3-13- 
08  [FR  E8-05017] 

Bell  Helicopter  Textron 
Canada  Models  206L,  L- 
1.  L-3,  L-4.  and  407 
Helicopters;  comments 
due  by  4-7-08;  published 
3-7-08  [FR  E8-04495] 
Bombardier  Model  CL-600- 
2C10  (Regional  Jet  Series 


700,  701  &  702),  CL-600- 
2D15  (Regional  Jet  Series 
705),  and  CL-600-2D24 
(Regional  Jet  Series  900) 

.  Airplane;  comments  due 
by  4-10-08;  published  3- 
11-08  [FR  E8-04770] 
Bombardier  Model  CL  600 
2B19  (Regional  Jet  Series 
100  &  440)  Airplanes; 
comments  due  by  4-?-08; 
published  3-6-08  [FR  E8- 
04322] 

Bombardier  Model  DHC-8- 
102,  DHC-8-103,  DHC-8- 
106,  DHC-8-201,  DHC-8- 
202,  DHC-8-301,  DHC-8- 
311,  and  DHC-8-315 
Airplanes;  comments  due 
by  4-10-08;  published  3- 

11- 08  [FR  E8-04772] 
Bombardier  Model  DHC-8- 

400,  DHC-8-401,  and 
DHC  8  402  Airplanes; 
comments  due  by  4-10- 
08;  published  3-11-08  [FR 
E8-04771] 

Ainworthiness  directives: 
Eurocopter  Model  AS  332 
L2  Helicopters;  comments 
due  by  4-7-08;  published 
2-5-08  [FR  E8-01701] 

Airworthiness  Directives; 
Lindstrand  Balloons  Ltd. 
Models  42A,  56A,  77A, 
105A,  150A,  21 OA,  260A, 
60A,  69A,  90A,  120A, 
180A,  240A,  and  31  OA 
Balloons;  comments  due 
by  4-11-08;  published  3- 

12- 08  [FR  E8-04759] 
Rolls-Royce  pic  RB211 

Series  Turtx)fan  Engines; 
comments  due  by  4-7-08; 
published  2-6-08  [FR  E8- 
02028] 

Saab  Model  SAAB  SF340A 
and  SAAB  340B 
(Including  Variant  340B 
(WT))  Series  Airplanes; 
comments  due  by  4-11- 
08;  published  3-12-08  [FR 
E8-04660] 

Amendment  of  Class  E 
Airspace;  Franklin,  PA; 
comments  due  by  4-7-08; 
published  2-21-08  [FR  08- 
00766] 

Class  E  Airspace;  comments 
due  by  4-7-08;  published  2- 
21-08  [FR  08-00722] 

Establishment  of  Class  E 
Airspace; 

Rumford,  ME;  comments 
due  by  4-7-08;  published 
2-20-08  [FR  08-00718] 
Swans  Island,  ME; 
comments  due  by  4-7-08; 
published  2-20-08  [FR  08- 
00717] 

Vinalhaven,  ME;  comments 
due  by  4-7-08;  published 
2-20-08  [FR  08-00719] 


Modification  of  Restricted’ 
Areas;  Camp  Shelby,  MS;  ' 
comments  due  by  4-7-08; 
published  2-20-08  [FR  E8- 
03138] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Guidance  Necessary  to 
Facilitate  Electronic  Tax 
Administration — Updating  of 
Section  7216  Regulations; 
comments  due  by  4-7-08; 
published  1-7-08  [FR  08- 
00002] 

TREASURY  DEPARTMENT 

Standards  for  the 
Administrative  Collection  of 
Claims:  comments  due  by 

4-7-08;  published  3-7-08 
[FR  E8-04586] 
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public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
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with  “PLUS”  (Public  Laws 
Update  Sen/ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  2733/P.L.  110-198 
Higher  Education  Extension 
Act  of  2008  (Mar.  24,  2008; 
122  Stat.  656) 
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PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 
Note:  This  service  is  strictly 
for  E-mail  notification  of  new  *■ 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
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specific  inquiries  sent  to  this 
address. 
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